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ADVERTISEMENT 


TO    THE   SECOND  EDITION. 


-A.S  this  work,  the  fruit  of  much  labour  and 
refearcli,  was  fent  into  the  world  as  a  fort  oi  difcharge 
of  that  debt  which  every  man  is  faid  to  owe  to  his 
profellion  or  his  country,  it  has  bpen  my  eameft  wifli, 
in  preparing  it  for  a  fecond  impreffion,  to  giv6  it  the 
advantage  of  every  correftion  and  improvement  which 
experience  and  refledlion  have  fuggeRed  fnice  its  firft 
publication.     And  on  this  head  my  anxiety  has  been 
greatly  increased  by  the  favourable   reception  with 
which  the  work  has  been  honoured,  not  only  in  the 
commercial  world,  whofe  fufFrage  I  am  proud  to  ac- 
knowledge, but  alfo  in  my  own  profcflion,  and  particu- 
larly by  fome  whofe  approbation  mufl  be  peculiarly 
grateful  to  me.— In  the  prcfent  edition  will  be  found, 
properly  abftrafted,  all  the  cafes  which  have  been  de- 
termined in  our  courts  on  the  fubjeft  of  infurance  fince 
the  publication  of  the  firft  edition,  with  fome  others 
which  had  efcaped  my  former  refearches.    Thefe  have 
been  introduced  in  their  proper  places,  except  a  few 
which  were  publiflied  too  late  to  be  there  inferted,  but 
which  are  added  in  an  appendix,  and  referred  to  in  the 
index.     Some  parts  of  the  work  have  been  re-written, 
and  fome  neceflary  improvem.ents  have  been  made 
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in  the  arrangement,  which  have  rendered  a  new  num^ 
bering  of  the  pages  unavoidable.  But,  to  coropenfate 
in  fome  meafure  for  this,  the  index  to  the  prefent  edit 
don  will  be  found  much  more  copious,  comprehenfive, 
and  analytical  than  the  former. — ^In  the  table  of  the 
names  of  the  cafes  cited,  thofe  under  each  letter  are 
divided  into  two  parts,  the  one  beginning  with  the 
names  of  the  plaintifis,  the  other  with  thofe  of  the  de« 

fendants. 

S.M. 

Serjeants  iNtr, 
4th  Not.  1808. 


PREFACE. 


f  I  WK  defign  of  the  following  work  has  been  to 
A  coUeft  from  every  authentic  fource,  and  to 
sdceitain,  with  as  much  precifion  as  the  fubjedt  would 
admit  of,  the  genuine  principles  of  the  law  of  in- 
furance ;  and  fo  to  arrange  and  methodlfe  them,  that 
not  only  lawyers,  but  merchants  and  others,  mighty 
without  much  difficulty,  acquire  a  competent  know- 
ledge of  them. 

It  is  now  many  years  fince  I  firft  conceived  the 
idea  of  attempting  fuch  a  work.  But  after  I  had 
made  fome  progrefs  in  it,  I  perceived  that,  if  com* 
pleted  upon  the  plan  I  had  adopted,  it  would  have 
been  found  too  abftraft  and  elementary,  to  afford 
that  affiftance  to  the  commercial  world,  or  even  to 
the  profeilion  of  the  law,  which  it  was  my  ambition 
to  render  to  both. — I  perceived  that  the  leading 
principles  which  govern  the  contrad  of  infurance  lie 
within  a  narrow  compafs  }  and  that  it  is  only  the  ap- 
plication of  thofe  principles  to  particular  cafes,  that 
could  form  a  work  of  general  utility.  My  unwilling- 
Befs  to  retrace  my  former  fleps,  and  to  go  again  over 
the  ground  I  had  fo  recently  trodden,  concurring  with 
other  circumftances,  induced  me,  at  that  dme,  to  I^y 
afide  my  defign ;  and  it  wasnot  till  lately  that  I  deto*- 
xnined  to  refume  it.  But  though,  in  my  new  )mder« 
taking,  I  have  adopted  a  different  plan,  and  made  a 
new  arrangement  of  thefubjed,  (till  I  found  that  my 
former  refearobes,  and  the  coUe^ons ,  I  bad  madpf 
|;rettly  £u;i}i$ate4  my  bbaur. 
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Trtfaee. 

The  utility  of  works  of  this  nature  depends,  in  a 
great  ineafure,  on  arrangement.  Method,  how- 
ever, is  only  ufeful  fo  far  as  it  conduces  to  per- 
fpicuity.  Too  ftricl  an  adherence  to  methodical 
diftribution  only  defeats  the  end  which  is .  mesmt  to 
be  attained  by  it,  A  multiplicity  of  divifions  and  fub- 
divifions  ferve  but  to  burthen  the  memory  and  weary 
the  patience.  I  have  therefore  avoided  as  much  as 
poffible,  divifions  too  large  and  comprchenfive,  on 
the  one  hand^  and  too  trifling  and  minute,  on  the 
other. 

« 

The  different  branches  of  marine  infurance  fo  blend 
thcmfelves  with  each  other,  that  the  forming  of  any 
diftind  and  fatisfadtory  analyfis  of  it,  is  a  tafk  of  no 
inconfulcrable  difficulty.  In  the  various  treatifes  on 
this  fubj  :ck  whicii  I  h:ive  had  occafion  to  examine,  I 
have  feen  no  arrangement  that  I  could  entirely  ap- 
prove. — Of  that  now  adopted,  the  reader  will  be 
able  to  form  his  own  judgment,  upon  infpeftion 
of  the  following  analyfis.  It  will  there  appear  that 
the  fubjeft  has  been  divided,  as  nearly  as  it  could  be, 
according  to  the  natural  order  of  events,  from  the 
'  firfl;  idea  of  the  contract,  till  the  final  clofe  df  the 
"  tranfadions  upon  which  it  is  to  operate,  or  which 
arife  out  of  it. 

The  numerous  cafes  that  have  been  decided  in  the 
courts  of  Weftinmjler^   upon  queftions  of  infurance, 

*  within  the  laft  60  or  70  years,  afford  the  beft  materials 
for  a  treatife  on  this  fubjeft  :   They  at  once  fupply  the 

*  rules  of  law,  and  fhew  the  application  of  them. — And 
"  as  much  of  the  merit  of  a  work  of  this  nature  depends 
'•  on  its  being  as  complete  as  poffible  within  itfelf,  /  and 

fo  as  to  render  a  recurrence  tp  other  books  feldom  ne- 
ccffary,  I  have,  in  order  to  give  the  prefent  work  this 
a^lvantage,  in  as  great  a  degree  as  the  limits  I  had  pre- 
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fcribed  to  it  would  adnut,  introduced  into  it  all  the 
decided  cafes  I  have  been  able  to  colled:,  «pon  each 
branch  of  the  fubjeft,  rejeding  fuch  only  as  I  deemed 
unworthy  of  notice ;  fo  that  it  may  not,  perhaps,  be  too 
much  to  fay,  Omnia  mea  mecum  porto.  In  abridging  thefe 
cafes  I  have  obferved  one  uniform  rule. — ^Each  will  be 
found  to  confifl  of  three  diftinft  parts ;— the  fadls,  the 
decifion,  and  the  reafons  affigned  for  it. — Where  the 
decilion  cannot  be  well  underftood, without  fliewing  the 
points'infifted  upon  in  argument,  thefe  are  briefly  dated. 
Though  I  have  taken  much  pains  to  fliorten  each  cafe 
as  far  as  the  plan  of  the  work  would  admit,  I  am  forry 
to  find  the  book  fwelled  to  a  fize  confiderably  beyond 
that  to  which  I  had  hoped  to  confine  it. 

A  few  of  the  cafes  have  never  before  been  in  print. 
Some  others  I  have  cited  from  manufcript  notes,  which 
feemed  preferable  to  thofe  already  publiftied. 

Under  each  head  I  have  endeavoured  to  lay  down, 
with  the  requifite  perfpicuity,  the  principles  of  the  law, 
as  1  have  been  able  to  colled  them  from  decided  cafes 
and  the  beft  authorities,  ancient  and  modern,  which 
I  have  been  able  to  procure,  , 

There  is  fcarcely  any  contraft  which  affords  a  greater 
number  of  queftiona  of  doubt  and  difficulty  than  that 
of  marine  infurance.  Though  the  principles  of  the 
law  applicable  to  tliis  contraft  are,  in  general,  well 
defined  5  yet  the  policy  being  ufually  of  one  uniform 
tenor,  and  the  tranfactions  upon  which  it  is  to  operate, 
infinitely  various  and  complicated,  the  conflifting  rights 
of  the  parties  are  often  fo  equally  balanced,  that  it  is 
impoffible  to  decide  between  them,  without  refort- 
ing  to  very  nice  diftinftions.  *  It  fometimes  happens, 
too,  that  the  real  juftice...of  the  cafe,  as  between  the 
parties,  mufl:  yield  to  the  flrift  rules  of  law  1  And  it 
icems  to  have  beena  general  fubjefliof  complaint,  in  moft 
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commercial  countries  (a\  that,  upon  fuch  occafion^ 
courts  of  juftice  are  fometimes  tempted  to  forfake  the 
rules  of  law,  and  to  lean  in  favour  of  the  fuffenng 
party.  It  is  not  to  be  wondered  at,  then,  if  die  doc- 
trines delivered  from  authority,  even  mWeftndnfterHally 
fliquld  be  found,  in  fome  few  inftances,  to  be  irrecon- 

cileable  with  the  genuine  principles  of  the  law  of 
infurance. 

The  compiler  of  a  work  like  the  prefent,  which  i» 
not  a  mere  collection  of  cafes^  but  profeffes  to  treat  of 
^  particular  branch  of  the  law,  ought  to  be  capable  of 
examining  the  principles  upon  which  the  rules  that 
may  have  have  been  laid  down,  either  by  writers  on 
the  fiibjed,  or  by  public  tribunals^  have  proceeded. 
This,  indeed,  is  the  principal  duty  of  the  ofEce  betakes 
upon  himfelf,  and  he  is  bound  to  perform  it,  fo  long  at 
Jeaft  as  he  conducts  the  enquiry  ivith  candour  and 
temperance  of  judgment.  Wherever,  therefore,  I 
have  found  any  do£trine  advanced,  or  any  judicial  de« 
cifion,  which  militated  a;;ain(l  an  acknowledged  prin« 
ciple  of  law,  I  have,  with  a  proper  freedom,  but,  I 
hope,  with  decency  and  refpeft,  pointed  it  out  to  the 
notice  of  the  reader,  with  fuch  obfervations  as  I  thought 
tnyfelf  called  upon  to  make  on  the  occafion.  I  have 
not,  however,  unneceflarily  ftepped  afide  to  make 
captious  objeftions.  I  have  only  fought,  where  the 
occafion  called  for  it,  to  reftore  the  true  principles  of 
the  law ;  and  the  better  to  enable  me  to  do  this,  I  have 
availed  myfelf  of  the  works  of  foreign  writers  of  ac- 
knowledged authority  upon  the  law  of  nations,  upon 
m;irine  law,  and  the  law  of  infurance ;  and  I  have 
freely  had  recourfe  to  them,  wherever  their  affiftance 
Vould  enable  me  to  clear  up  a  doubt,  or  folve  a  diffi« 
culty. 

(/r )  Vid.  Bjfik.  Qnsft.  jur.  pnV  lib.  4.  c»  5. ;  SfraccbM,  p.  541, 
t.  6 ;  Mmerix*  tLin.  2,  p.  ^^^, 
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tt  IS  faid  that  good  faidi  fhould  prefide  hi  all  tlie 
tranfaflions  of  commerce,  and  equity  m  the  dedfions  of 
the  queftions  to  tiehich  it  gives  rife.— That  good  firith 
fhould  prefide  in  all  the  tranfadions  of  commerce,  is 
a  truth  which  cannot  be  too  frequently  repeated,  or 
too  forcibly  inculcated, — And  that  equity  fhould,  on 
proper  occafions,  have  its  due  'weight  in  the  decifion 
of  commercial  queflions,  I  am  alfo  ready  to  admit. 
But,  by  equity  I  wouM  not  be  underftood  to  mean 
thofe  wild  and  fanciful  notions  of  rights  in  which  no  two 
men  can  agree ;  but  that  reditude  of  judgment  which 
is  the  refult  of  natural  reafon,  enlightened  and  direded 
by  the  wifdom  of  the  law.  Under  pretence  of  equity, 
the  law  is  not  to  be  forfaken.  Where  that  is  clear, 
"it  mufl  prevail,  however  hard  it  may  appear  in  parti- 
cular cafes.  Hoc  quidem  perquam  durum  eji^  fed  it  a  lex 
fcrifta  ejl.  It  is  fafer,  perhaps,  to  rely  on  the  con- 
fcience  of  the  law,  than  on  the  confcience  of  any  man, 
however  wife  and  virtuous  he  may  be.  Omnia  ft/mt 
incertay  cum  i  jure  difcejfum  eji.  Necpraftarij  quid' 
quam  foiejl^  quale  fuiurum Jit ^  quodpojitztm  efi  in  alierius 

volunibte^  ne  dicam  libidine  (F), 
Nothing,  indeed,  can  more  promote  the  true  interefts 

of  commerce,  than  that  the  law  which  regulates  the 
contra&s  of  merchants,  fhould  be  well  uiiderflooid. 
Such  contrafts  are  the  bufinefs  of  every  hour.  Mer- 
chants cannot  refort,  upon  all  occafions,  to  profeilionial 
advice.  They  ought,  themfelves,  to  poffefs  fufficient 
knowledge  to  enable  them  to  tranfad  their  ordinary  , 
bufinefs  without  fuch  aid.  A  man  who  purchafes  an 
eflate  may  ad  with  caution ;  but  mercantile  tranfac- 
tions  will  feldom  admit  of  much  deliberation.  A 
merchant,  in  many  cafes,  mud  decide  at  once,  and  ad 
vpoi>  his  own  judgment ;  and  a  work  that  will  enable 

(h)  CU.  ad  fam.  lib.  9.  epift.  16. 
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him  to  do  fo  vith  fiifetjy  in  a  tot  importast  biancb 

of  his  bujfiiids,  and  fo  z.s  fomedmes  id  ob  t-iate  difputcs 
and  litigation,  cannot  fail  of  being  beneficial  to  him. 
**  Le  tr'umpbe  de  lajufiice  eji  ds  prc%:nur  Us  proces^ 
is  the  &ying  of  an  elegant  vriter.  If  the  prefent 
tfork  (bould  at  all  conduce  to  that  end,  or,  in  any 
material  degree  ad\'a!ice  the  general  profperity  of  my 
country,  my  pains  -isill  be  faSdeatly  rewarded. 

With  refped  to  Ji^itiomry  and  Rtfpcndcntia ;  though 
thefe  contra&5  arc  not  at  prefent  much  in  ufe  in  this 
cotmtry,  I  have  ccUeded  from  the  R^num  law  and 
from  foreign  authors,  fuch  materials  as  feemed  ne- 
ceflfary  to  enable  me  to  form  a  coniiilent  treadfe  on 
this  branch  of  the  fubied. 

bifurance  upcn  Liiesj  and  Injur ance  againft  Firej  arc 
now  become  very  important  contracts  in  this  country. 
Upon  each  of  thefe  I  have  put  together  all  the  materials 
I  could  colled,  and  have  dlgefted  them  into  fuch  a 
form,  as  feemed  moil  likely  to  render  thofe  parts  of 
the  book  ufeful  to  fuch  perfons  as  may  have  occafioa 
to  confult  them. 

Ha\  uig  thus  (hortly  explained  the  nature  and  defign 
of  this  work,  I  nov/,  with  confiderable  diffidence,  fub* 
mit  it  to  the  judgment  of  my  own  profeflion,  and  of 
the  commercial  world  ;  Poflidam  a  U6lore^  ut  ft  quid 
fuperfiuum  vel  perperam  pofitum  in  hoc  opere  invenerit, 
ilUid  corrigat  et  emeiidet,  vcl  conniventibus  ccu/u  per^ 
tranfeat ;  cum  omnia  habere  in  memoria^  et  in  nuI/0 
peccarCj  divinum  fit  potius  quam  humanum  (a). 

SAMUEL  MARSHALL. 

5krjea\'t's  Imm, 
Feb.  id,  1S02. 


(a)  Bra^.  dc  lei.  *• 
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LAW  OF  INSURANCE. 


BOOK  THE  FIRST. 

0/  Marine  Jnfuratice. 
CHAP.  I. 

Preliminary  Difcourfe. 

INSURANCE  is  a  contrafl  whereby  one  party,   in  rnruraaced«- 

confideration  of  a  ftipulated  fum,  undertakes  to  in-  ^ 
«J«nnify  the  other,  agiinft  certain  perils  or  rifles  to 
^Uch  he  is  expofed,  or  againfl:  the  happening  of  Tome 
event  (fl).  The  party  who  takes  upon  himfelf  the  riik 
'^  called  the  infurery  fometimes  the  underwriter^  from  his 
^  J  ■■■,>■         ■■■■—■■■II        , ,         „ 

(«)  CtntraSiu  ajeeuratiomtt  Id  eft  avcrien£  pertcuR.  dtchur 
fontrgaui  innfninatus*  Facio  ut  »E5,  do  ut  facias,  mtuU, 
^  regulari  juxia  naturam  contraOuum  quibus  q/Jtmilatur  ;  aJjimU 
W"  §Mtem  emftioni  et  venditioniy  propter  prktium  quod  dufut 
^Ume  pertcult ;  quia  qui  affeeurationem /acit  propter  p^Mtium^ 
^itvr  emere  eventum  perieuli,  Rot£  Geraiitf  deci/io  3.  ir.  28. 
^fia  39*  n-  9«  yiffecwratio  eji  conventi0  de  rebus  tuto  aliunde 
^ffuferendisf  p^o  certo  pramiof  feu  eft  averjio  perieuli^  Stypm. 
t^ri^  cb,  'J,  n.  26i,'^Averfi§  pericuB  ita  dida  quod  aliquii 
litems  periadum  in  mart  averfum  it,  out  in  fe  Jvfctpit%  Locm, 
B>.  a,  ch.  j.  n.  I. — Vid.  Valin  on  art.  i.  h.  t.  p.  26.  PoMr^ 
^'  t.  n.  I, dalles  this  among  the  contra£l8  which  he  denominates 
^SttUnretf  that  is,  pertaining  to  ^ivn/iij'  or  ri/ks.  Rocc^s^  not.  6, 
Byii  Hiijus  coutraSui  Ul  commercii  lucrum  et  damnum  dependet  d 
^ffedfitteet  forfund*  * 

i  fiibfcribmg 


4  Preliminary  DifcQurfe.  [B. 

fubfcribing  his  name  at  the  foot  of  the  policy ;  the  pai 

fTOtcAcd  by  tlie  infurancc  is  called  the  infurid\  the  ft 

paid  to  the  infurer,  as  the  price  of  the  riik,  is  called  t 

premium  ;  and  the  Mnritceti  inflriunent^  in  tlrhich  the  co 

trac^  is  fet  fortli  and  reduced  into  form,  is  called  z policy 

infurancc* 

Aknfet  of  in-  The  rifks  againft  which  mfurances  may  be  made  a 

AniMd.^*  infinite.     Forn^prly  great   frauds   were   pradhfed   up< 

ignorant  and  unwary  perfons,  under  colour,  of  infuranc 
of  difterent  forts,  which  the  legiflature  found  it  heceifax 
from  time  to  time,  to  reprefs.  It  appears  that,  in  t 
reign  of  Queen  Ann^  fercral  perfons  opened  offices  f 
making  infurances  6li  marriages^  hirthsy  chrtftenrngs^  ft 
vice^  &c.  whofc  fraudulent  practices  were  foon  found 
injurious  to  the  public,  that  by  the  flat.  9  Ann.  c.6.fi 
a  penalty  of  500/.  is  impofcd  on  every  perfon  fetting  \ 
fuch  office,  and  100/.  on  evrry  perfon  making  fuch  L 
furances  in  any  office  already  fet  up. 

But  the  mofl  niifchievous  fpecies  of  thcfe  fraudule 
infurances  is  that  \rpon  lottery  chances ^  which,  long  after  tl 
paffing  of  the  above  a6t,  fprung  from  thab  fpirit  of  gamii 
which  public  lotteries  are  but  too  well  calculated  to  exci 
in  the  people.  Thefe,  however,  after  many  unfuccefsf 
endeavours  to  reflrain  thcp  in  the  annual  lottery  a£) 
have,  by  the  flat.  27  G.  3.  c.  i.,  which  was  made  e 
prefsly  for  that  purpefe,  been  confiderably  diminifhed. 
The  infurances  of  greateft  public  utility,  and  to  whi< 
the  f6ll#wing  work  will  be  confined,  are, — 1.  Marine  $ 
furanet\ — 2.  Bottomry  and  Refpondentia^  which  are  a  Ip 
cies  of  marine  infurance  ; — 3.  Infurance  upon  lives  ; — ai 
4.  Infurartce  againft  fire. 

The  firft  of  thefe,  being  of  the  greateft  utility  and  ir 
portance,  will  be  the  fitil  fubje6l  of  our  confideration. 
Mart.H  iiifur-  Marine  infurance  is  that  which,  is  applied  to  maritin 

>"<?*•  commerce,  and  is  made  for  the  protection  of  pcrfor 

having  an  intereft  in  fhips,  dr  goods  on  board,  from  the  Ic 
or  damage  which  may  happen  to  them  from  the  perils  ( 


(ji)  In  compliance  with  cu(lom  the  word  peril  it  here  ufed 
a  £eiifc  ia  which  it  is  not  ufuallj  uiuierilood.    It  does  not  ht 

ne 


jEh. L]  Preliminary  D'tfcmrft.  ^ 

di  the  fca>  during  a  certain  voyage^  or  a  fi;(od  period  of 
time* 

The  utilitf  of  this  oontraft  confifts  in  the  protcftion  it  I»  wility. 
affords  to  mfiritime  commerce,  by  dividing  lofTes,  when 
diey  happen,  among  many,  fo  as  to  make  them  fall 
lightly  upon  each ;  and  thus  individuals  are  encouraged  to 
embark  their  capitals  in  hazardous  enterprifes.— -Without 
infurance,  foreign  commerce  could  only  be  carried  on  bj  a.  ^j^  gj.  ^ . j^ 
the  few  who  are  wealthy  enough,  or  bold  enough,  to  run 
alone  the  rifks  which  neceflarily  attend  the  profecutio^ 
of  it.  Thefe  vrould  engrofs  all  maritime  commerce  to 
themfelvea,  aad  their  profits,  for  want  of  competition^ 
would  of  coujrfc  be  immoderately  high.  The  utility  of 
marine  infurance  cannot  be  better  expreiTed  than  in  tlie 
words  of  the  preamble  to  the  flat.  43  Elix,  c,  12.  which 
recites  that^  «  By  means  of  policies  of  infurance  it  cometh 
« to  pafs,  upon  the  lofs  or  perifhing  of  any  (hip,  there 
« followetji  not  the  undoing  of  any  man  j  but  the  loft 
*lightetli  rather  eafily  upon  many,  tlian  heavily  upon 

*  few;   and  rather  upon  them  that  adventure  not,  than 

*  Aofo  that  do  adveo'cure  ;   whereby  all  merchants,  cfpc- 

*  cially  of  the  younger  fort,  are  allured  to  venture  more 

*  irifiing!y  and  more  freely.* 

Much  pains  and  induftry  have  been  employed  in  fruit-  whether  itt 
Ms  endeavours  to  difcover  the  origin  of  marine  infurance.  <>"&'"<»«  ^ 
Jthefe,  like  every  attempt  to  trace  tlie  firft  imperfe£t 
l)cginning8  of  thofe  inventions  which  have  arifen,  by  imr 
perceptible  degrees,  out  of  human  neceflities,  have  only 
tenninated  in  doubt  and  difappointment.  Some  enquiry, 
r^howcver,  upon  this  fubjed,  may  be  expcftcd  in  this  place  j 
•»jd  yet  the  moft  careful  refearches  fcarcely  enable  us  to 
.adsertain  about  what  time  this  contra£t;  firfl  came  into 
general  ofe  even  ii;i  Italy^  where  it  feems  to  have  h^d  its 
^in* 


I* 


DesDifaliJ^,  i&iitu'Wy  jeopstrdy^  according  to  its  common  accep* 
tatioQ ;  for  to  Cay  that  a  lofs  was  occaftoned  by  a  particular 
P^/  would,  ar;eording  to  that  acceptation,  he  to  fay  that  the 
«tmfefix>m  the  danger  of  fuch  lofs.  In  infurance,  the  word 
P^generaUy  lignifies  the  Inippgmngoi  the  event  or  ffiisfortune 
^>vUdi  d»i(er  was  tppffdbMided. 

B  2  .  Cl^rat^ 


4  Preliminary  Difcourfe.  [B.  I# 

ciehat^t  ic-  CUlrocy  In  hrs  commentary  on  the  firft  article  of  Le 

•rigui.  Guidon^  following  Giovan  Villam  in   his  univcrfal  hiftory, 

fays  that  policies  of  infufance  and  bills  of  exchange  were 
\inknown  to  the  ancient  Roman  jurifprudence,  and  were 
the  invention  of  the  Jewsy  when  they  were  lianifhed  from 
France  by  Dagobert^  Philip  Augiijlus^  and  Philip  the  Long^ 
to  enable  them  to  draw  from  thence  the  money  and  goods 
which  they  had  concealed,  or  depoiited  in  the  hands  of 
their  friends  before  their  departure;  that  they  withdrew 
*  their  money  by  means  of  {hor;t  notes  expreifed  in  tew 

words,  fuch  as  are  ftill  ufed  in  bills  of  exchange ;  that, 
in  order  to  withdraw  their  effefts,  their  fufpicions  *  fug- 
gefted  to  them  the  firft  rude  beginnings  of  policies  of 
infuraiice,  whereby,  ^*  by  their  jeivijb  arts^*  all  the  rift 
and  danger  of  the  voyage  fell  upon  the  infutcrs  in  confi- 
deration  of  a  prefent,  wlJch  was  called  a  premium, — So  that, 
according  to  Cleiracy  bills  of  exchange  and  policies  of  in- 
furance  arc  oijewijb  birth  and  inventionj  and  h»ve  nearly 
the  fame  name, — Palizza  di  cmmbio^  Polizza  di JicuranTuu 
'  He  adds  that  the  Italians  and  Lombards,  who  were  fpec- 
tators  of  this  Jnvifo  intrigue,  and  the  inftruments  em- 
ployed in  conducing  it,  preferved  the  forms  of  thefc 
inftruments,  which  they  afterwards  well .  knew  how  to 
ava'd  themfelves  of,  in  conveying  out  of  Italy  tlic  cfTetis 
of  the  Guelpbsg  when  driven  from  thence  by  the  Gibbelimr, 
— ^But  this  relation,  though  adopted  by  fo  refpectablc  z 
writer  as  Cleirac,  carries  with  it  very  little  of  tlie  air  of 
probability. 

fie  this  as  it  may,  maritime  commerce,  cmrried  to  any 
confiderable  extent,  muft  neccirarily  draw  after  it  tlic 
contract  of  infurance,  from  the  d(:fire  natural  to  all  men 
to  be  protected  againft  the  accidents  of  fortune.  The  ut- 
nioft  we  can  do,  therefore,  towards  afcertaining,  about 
what  time  this  contract  came  into  ufe,  will  be,  to  trace 
the  progrefs  of  commerce  till  it  attained  tliat  height, 
which  rendered  infurance  ncccffary  to  its  farther  advance- 
ment. This  inquiry  will  be  facilitated  by  an  account  of 
the  various  fyftcms  of  marine  law  which  have  been  pro- 
mulgated by  the  different  maritime  ftates  of  Europe,  from 

time  to  time,  as  the  advancemcat  of  commerce  rendered 

* » 
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tbem  aeceffiiry ;  and  by  (hewing  about  what  period  laws 
for  the  regulation  of  the  contract  of  infurance  firft  began 
40  make  a  part  of  thefe  fyilems. 
If  the  ancients  were  unacquainted  with  this  contrad.  Whetl»«t 

^  Renown  f  tfat 

it  was  jbecaufe  their  maritime  commerce  never  attained  ancicnct. 
tlie  degree  of  greatnefs  which  rendered  its  prote£tion  ne-    ' 
cefary.    Hiftory  affords  us  no  information  from  which 
vc  cai  form   any   conje£lure,  whether  it   ^s   in  ufc 
among  the   Phcenicians^  the   Carthaginians^  or  the  Greek 
lepubk'cs. 

It  i$  true  that  each  of  thefe  ilates  did  ^rry  on  foreign 
tn^t  to  an  extent  that  would  have  rendered  it  a  fubjedl 
of  infirance,  had 'this  cpntrafl  been  abready  in  ufe  among 
them.  But  it  feems  extremely  probable  that  this  trade 
was  ae?er  of  fufficient  magnitude^  nor  fuffici^ntly  peril- 
ous, (to  induce  the  neceffity  of  infurance^  or  to  oblige 
them  to  refort  to  this  contract  as  a  means  of  enabling 
private  adventurers  to  carry  it  on. 

A3  to  the  Romans^  though  the  contrafl:  of  bottomry 
which  is  a  fpecies  of  infurance,  was  well  underftood  ampng 
them,  as  we  (hall  have  occafion  to  (hew  hereafter,  ther^ 
is  no  mention  of  infurance  in  the  Roman  law ;  nor  is' 
there  to  be  found  in  any  book  of  that  law,  or  in  the 
Latin  hnguage,  even  a  name  for  this  contra^,  the  word 
tfecurdtio  being  a  barbarifm  adopted  in  Italy  about  the 
I2th  or  13th  century,  when  infurance  probably  firft  came' 
roto  ufe  in  that  country.  Nor  does  the  hiftory  of  that 
people  any  where  afford  a  well-founded  reafte  to  beKcve 
that  this  contrail  was  ever  in  ufe  among  them.  It  is  true, 
that  though  they  had  no  naval  power  before  the  firft  Punic 
^T,  they  became  mafters  of  the  fea  before  the  fecond  ; 
and  that^  after  the  battle  of  AHium^  their  maritime 
ftfcngth  was  confidered  as  equal  to  their  dominion  on 
land.  But  that  warlike  and  ambitious  people,  during 
^hioft  all  the  time  of  their  greatnefs,  cultivated  naviga- 
Am^y  with  a  view  to  war  and  conaueft.  CChmerce 
^a8  ft  diem  a  fubjeA  of  yiferipr  confider^tion,  which 
^^  left  to  l)e  carried  on  by  the  flaves  and  freed-men  of 
Ac  great.  To  isx^end  their  conquefts  and  confolidate 
freir  power,  was  their  principa  employment,  and  almoft 
F^  ctnlj  obje<l  of  their  care.     Findinj^  tbemfdvet  maf« 

jag  ten 
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ttc%  of  the  grcttcft  part  of  the  then  known  world,  whidi 
they  had  reduced  to  fdbjc£iion  by  a  fcrics  of  unparalleled 
conquefts,  they  might  cafily  have  engroflcd  the  whole' 
commerce  of  the  nations  they  had  fubdued.  Bat  they 
difdained  the  fober  purfuits  of  induftry,  the  want  of 
which  they  compenfated  by  the  fpoils  of  the  conquered 
provinces. 

Beiides,  the  jealous  policy  of  the  Roman  (late,  by  an 
ancieht  la^  eftabliflied  by  Qodius  the  tribune,  in  the  time 
of  the  firft  Punic  war,  and  afterwards  renewed  by  the 
Julian  law,  prohibited  fenators  from  building  or  poflefling 
ihips,  left  the  power  refuhing  from  this  fpeciet  of  property 
might  render  them  formidable  to  the  (late. 

What  commerce  they  carried  on  was  principaltf,  if 
not  wholly,  confined  to  the  Medittrramany  Egean^^  and 
Eiixine  feas,  which  were  almoft  furrounded  by  their  own 
(dominions,  and  guarded  by  the  armed  fleets  of  the  ^te» 
fo  as  to  remove  all  apprehenfion  of  enemies  or  pirates. 
Their  fmall  veflels  rarely  ventured  out  of  port  but  in  fine 
weather,  and  ilien  only  to  coaft  along  the  ihores,  felcbm 
venturing  out  of  fight  of  land,  even  in  the  time  of  >|ii- 
gt^iis  (a) ;  the  mere  perils  of  the  fea  muft  therefore  have 
been  to  them  very  inconfiderable.  So  that,  whether  we 
contemplate  the  extent  of  the  Roman  maritime  commerce^ 
or  the  perils  to  which  it  was  expofed,  we  may  reafonably 
conclude  that  it  did  (land  much  in  need  of  the  prote£tioa 
of  infurahce. 

Some,  however,  have  fancied  that  they  could  difcover 
IB  the  Roman  hiftory,  the  firft  traces  of  this  contra^.-^ 
JLivy  relates,  that  during  the  fecond  Punic  war,  certain 
Concra£lors  employed  to  tranfport  ammunition  and  provi- 
fions  to  Spain  J  ftipulated  that  tlie  republic  iliould  indem* 
nify  them  againft  fuch  lofTes  as  might  be  occafioned  bj 
the  enemy,  or  by  tcmpefls  in  the  courfe  of  the  voyage, 
*^  Impetr^tum  fuity  ut,  qu^  navilm  imponeretitur  ad  exerci^ 
«*  turn  Hifpanienfem  drferendoy  ah  hoftium  tempeftaiifque  vi, 
«*  publico  perUulo  ejpmt  (^).     Others  rely  on   a  paflage  ia 

Suetonius^  who  relates   that   the  emperor  Gaudiusy  in  a 

^ -  -  -  ^ .-  —    —  _j 

(a)  Vid.  ffuetf  Commerce  dei  j^ncipir,  ck.  46.  {•9,  lO,  1 1« 

(»)Zr<'.Hift.liks3.  tf.49. 
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^me  of  fcarcity  ^it  Rtme^  izi  order  to  encourage  the  tm« 
portation  of  com,  took  upon  hinvfelf  all  the  lofs  or  da-^ 
mage  that  might  be  occafioned  hj  ftorms  and  tempefts  in 
its  paffagc  thither.  Ne^iniorihus  certa  lucra  fropofuiU 
ji^cepu  infi  damncf  Ji  quid  per  ttmpefiodts  acdSffktt  et  naves ^ 
mtrcaturs  caufd^  fahricant^my  m^gfm  c0Hm$da.€mJlituU\a)i 
Some  years  afterwards,  contra£lors,  who  had  been  em- 
ployed to  convey  provifions  to  the  armies  ferving  in  the 
provinces,  were  profecuted  for  having  fet  up  pretended 
ftipwrecks  as  a  ground  of  charge,  the  republic  having 
tikcn  fuch  loffes  upon  itfelf :  Publicum  pericuhnn  erat  i  vi 
UmpifiattSi  in  us  quM  portskantur  ad  ixereiiuj  {h\ 

But  thefe  inftanccs  only  ferve  to  fliew,  that  the  con* 
cn£toTs  were  to  tranfport  the  (tores  purchtfed  of  diesn  id 
the  places  of  their  deiUnation,  at  the  riik  of  the  republic* 
They  have  fcarcdiy  a  refonblance  in  any  one  particular  to 
the  contraQ  of  infurance,  and  are  to  be  looked  upon  merely 
as  a  mode  of  encouraging  private  perfons  to  fupply  th# 
demands  of  the  public.  Upoxl  no  better  authority,  how* 
^cr,  than  the  above  paflage  in  Suetonius^  has  Mal^ne 
foundly  ailerted,  that  CUudius  had  intrcduccd  the  cuftoni 
of  infurance,  « whereby',  fays  he,  *  the  danger  a»d  ad^ 
'venture  of  goods  is  divided,  re-parted,  and  borne  by 
^manjr  perfons; — to  the  end  that  merchants  might  aug- 
'  ment  their  traffic,  and  not  adventure  all  in  one  bottom 
^  to  their  lofs  and  overthrow (r)/  llie  fame  author  addsj 
that  <  diit  cuftom  coming  to  the  knowledge  of  the  inha^ 

*  bitants  of  Oleroft,  was  recorded  by  them,  and  fet  down 
'for  a  law,  to  be  obferved  by  all  the  fea-coait  towns  of 

*  France.'  And  yet  there  is  not  a  word  in  the  laws  of 
Ofarwf,  nor  in  thofe  of  Wijbuy^  or  of  the  Hans-Towm^  at 
€oIIe£led  by  Matyne  himfclf,  which  has  the  moil  diflant 
sdlufion  to  infurance.  * 

A  paflage  in  one  of  Cicero^ s  letters  is  alfo  adduced,  as  I 
proof  that  fhe  Romans 'wtre  acquainted  with  this  contra£t» 
''-^laving  gained  a  great  victory  in  CiTtcia^  and  obtained 
confiderable  fpoils  there,  he  wrote  to  the  proqude/hr^  or 
tinder  treafurer,  Carimmus  Sallujl^  at  Laodieea^  in  thefe 

(*)  ^net.  !*•  i8. (*)  Aiv,  lib.  15,  b.  j. (r)  Ltx 
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words :  **  Ldodice^  me  pradis  accepturum  arhitrwr  omnis  pe^ 
^  cums  publicly  ut  H  mihi  et  pofulo  cautum  fttjint  veiiurm 
^ periculo{a).**  From  this  Emerigpn{b)  would  infer  an 
order  to  the  proquseftor .  to  contradi  with  perfons  who 
ihould  be  anfwerable  for  the  ri(k  of  fending  this  monry  by 
fea  to  Rome.  But  the  fenfe  of  the,pafiage  by  no  meant 
warrants  this  infermce.  On  the  contrary,  it  feems  that 
Cicero  only  meant  to  acquaint  the  ^a^^^«r»  that  he  would 
h^ve  the  money  at  Laodicea,  and  there  take  fecurity  for 
its  being  paid  at  Rome^  without  any  rilk,  either  to  himfelf 
or  the  republic.  If  this  be  the  right  interpretation  of 
Cicero^s  words,  it  feems  to  bear  a  much  flronger  affinity 
to  the  practice  of  remitting  money  by  means  of  bills  (jf 
iKchangey  than  to  that  of  infuring  againft  the  perils  of  the 
fea. 

There  is  in  the  pandeAs,  an  obferxadon  of  Ulpian^ 
which  afTords  greater  colour  for  fuppofing  that  (he  con-* 
trad  of  infurance  was  not  altogether  unknown  to  the 
RomanSj  than  any  of  the  paflagcs  above  referred  to.  He 
feys,  "  Ilia  Jlipulatiof  decern  millia  falva  fore  promittis  P 
«*  Falet(d)J'*  This  pafTage  fliews,  however,  that  the 
contra^  alluded  to,  whatever  it  might  have  been,  was 
very  little  known  at  the  time  Ulpian  wrote,  fince  he 
thought  it  necefiary  to  oblerve  that  it  was  not  UlegaL 

As  maritime  commerce,  when  carried  to  a  certain  ex  - 
tent,  muftt  .a$  has  been  already  obferved,  draw  after  it 
the  contract  of  infurance ;  and  as  the  growth  of  the  one 
ikittft  n^ceflarily  induce  a  corrcfponding  improvement  in 
the  principles  of  the  other,  we  will  here  take  a  curfory 
view  of  the  progrefs  of  cdmmerce  from  its  revival  in 
Europe  in  the  I2th  century,  to  tlie  period  6f  its  attaining 
ip  prefent  greatnefs. 

Puring  the  dark  ages  wTii^h  fucceeded  the  fall  of  the 
Boman  empirCj  down*  to  the  twelfth  century,  all  was 
Gothic  barbarifm  in  the  weft  of  Europe.  Science,  litera^ 
ture,  commerce,  were  things  unknown  or  wholly  negle£t* 
ed.  The  tranfient  gleam  whi  h  (hed  its  influence  pn  this 
country  during  the  reign  of  the  immortal  Alfred^  affords 

{d)  pic.  AdFaq^.  2.  17.- 
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bit  a  limited  and  temporary  exception  to  diis  melancholy 
truth.  Many  caufes  at  length  contributed  K)  revive  the 
fyirit  of  commerce^  and  renew  the  intercourfe.  between 
nations. 

The  crufadeSy  about  the  clofe  of  the  eleventh  century^  TbeciaMet. 
opened  a  vaft  communication  between  Europe  and  the 
Eaft^  Confiantinopiej  xht  capital  of  tjie  Ea/ltm  or  Gredt 
empire,  had  efcaped  the  ravages  of  the  northern  barba* 
rians  who  had  overthrown  that  of  the  We/l*  It  was  ilill 
a  great  and  commercial  city,  where  the  elegancies  of  po» 
liihed  life  yet  remained ;  and  this  became  the  place  of 
general  rendezvous  for  the  chriftian  armies  on  their  way 
to  Paleftlne^  or  on  their  return  from  thence.  And  though 
the  objed  of  thefe  expeditions  was  conqucft,  and  not 
commerce,  and  though  the  ifTue  of  them  proved  unfor-» 
tunate  to  thcfe  romantic  and  infatuates!  warriors,  their 
commercial  efieds  were  beneficial  and  permanent.  The 
crufaders  brought  back  with  them  a  tafte  for  the  refine* 
ments  and  luxuries  of  the  Eaji  ;  and  this  foon  created  a 
demand,  which  could  only  ft  fupplied  by  an  extenfive 
commerce  with  thofe  parts. 

The  clofe  of  the  holy  war  was  followed  by  the  inven-   W^owfy  «f  «*• 

^  *  manner  scmn- 

Jtton  of  the  mariner's  compafs,  or  at  lead  its  introdudion  paff. 
into  Europe^  about  the  year  1 260.     This,  with  the  confe- 
quent  improvements  in  navigation,  opened  a  wide  field 
for  maritime  enterprize.  {ci)  ~        ■ 

The  feudal  ^ftem,  which  had  been  eftabliflied  in  all  the  Tbc«feaif»cof 
wcftem  parts  of  Europe  by  the  northern  conquerors,  had, 
about  this  time,  attained  its  greateft  height,  and  the  over- 
grown power  of  the  nobles,  its  natural  concomitant,' 
while  it  held  the  great  body  of  the  people  in  flavery,  con* 
trouled,  or  gave  law, 'even  to  the  fovereign  himfelf.  To 
create  fome  power  that  might  counterbalance  that  of  thefe 
potent  vaflals,  it  became  tlie  policy  of  the  monarchs  of 
£ur9pe  to  ere£k  communities,  or  corporations,  in  the  confi- 
derable  towns,  with  exclurive  jurifdi<%ion,  and  privileges  * 
vhsch  might  p.rote£l  the  inhabitants  from  fervitude,  or 
^cpendance  upon  the  neighbouring  barons,  or  any  other 
than  the  fovereign  himielf.     This  expedient  was  firft 


(«J  Vid.  jiaJ.  hifti  com.  vol.  i.  p.  144* 
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adopted  bj  Leutis  tie  Gnfsj  aboixt  the  b^mung  of  the 
1 2th  centiirjr ;  suul  though  an  ancient  Frtnch  author  calls 
it  a  new  and  wicked  device  to  procure  liberty  to  flayef^ 
and  encourage  them  to  ihake  off  the  dominion  of  their 
'  n^afters(tf),  jet  theefie&s  of  this  meafure  foon  juftified 
the  policy  by  which  it  was  didated.  The  townt  became 
the  afylum  of  the  opprefled ;  the  acquifition  of  liberty 
produced  a  fpirit  of  induftry ;  and  commerce  foon  begas 
to  eftabliih  an  intercourfe  between  die  different  nations  of 

CMiacrcc  of  The  free  dates  of  Itdj^  which  arofe  out  of  the  ruins 

of  'die  weftem  empire,  fought,  by  the  arts  of  peace,  to 
raife  themfelves  to  that  eminence  which  others  had  ob- 
tained by  arms  and  conqueft*  During  the  lath  and  13th 
centuries,  the  commerce  of  Eunpe  was  almoft  entirely 
in  the  hands  of  thefe  Lsliams,  more  generally  known  in 
thofe  ages  by  the  name  of  L$miarJsy  of  whom  companies 
or  fadiories  fettled  themfehes  in  almoft  erery  ftate  in 
Europe^  where  they  became  the  only  confiderable  mer- 
chants and  bankers,  and  in  thofe  times  rhralled  even  the 
Jtws  themfeWes  in  the  arts  of  ufury.  One  of  thefe  com- 
panies fetdcd  in  Lamdon^  from  which  Lomhmrd-Jbrtet^  in 
that  capital,  took  its  name.  The  rival  republics  of  VenicB^ 
and  GenoBj  at  this  time,  took  the  lead  in  commercial 
adventure.  They  brought  the  rich  produ&ions  of  Inim 
at  firft  by  a  northern  circuit,  through  the  Cajpian  Sim  to. 
J/hMfam^  and  from  thence  by  the  BUd  Sea  to  Eanfe. 
The  VtnetiaHt  afterwards,  having  obtained  permiffioa 
from  the  Pope  to  trade  with  the  infidels,  and  from  the 
Calif  oi  Egypt t  the  liberty  of  trading  on  the  coafts  of 
Eg^p  and  AJfyria^  opened  a  more  direA  communicatiois 
with  /nifia,  the  trade  of  which  they  now  wholly  engrofled^ 
and  continued  the  mod  powerful  maritime  ftate  in  Ey^wpi^ 
till  the  Pwrtuguefi  doubled  the  Cape  ef  Goml  Hope  m  I497» 
and  eftabliOied  an  uninterrupted  commonieation  by  fea 
between  Europe  and  the  Eaft  Indies  [b). 
lofunnct  fop.  As  the  maritime  commerce  of  thefe  baltan  ftates  ap« 

b^tr.ten»d       P^*"  ^  ^^  '^^^  Carried  to  a  very  confiderable  ^extent 

im  Italy.  -  -  -- 

{a)  Vid.  H^meYl]SL  Eag.  vol.  a.  p.  118. {h)  Hmt,  Cmh 
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ibout  Ac  end  of  the  1 3th  century,  it  it  extttmt\j  pro- 
bletfaat  infufattce  came  into  ufe  in  Italy  about  thtt  time. 
From  Aencc,  after  the  benefits  refulting  from  it  came  to 
be  rniderftood,  it  was  tranfplanted  into  moft  of  the  coun- 
tries where  the  Lombards  had  eftablilhed  their  trading 
coaqmnies.  According  to  Malyne  {a)y  diey  introduced 
it  into  England  fomewhat  earlier  than  into  the  neighbciir- 
ing  countries  on  the  continent ;  and>  as  a  proof  of  this, 
be  hft,  that  even  Antwirpy  in  its  meridian  glory,  bor- 
rowed infurance  from  England^  and  that,  down  to  th^ 
time  ia  which  he  wrote  (itfaa),  there  wai  in  ercry  poHcy 
nkade  at  Antivtrpy  and  other  places  in  the  Lciv  Countries, 
a  cbufe  inferted,  that  it  (hould  be  in  all  things  the  fame 
al  policies  made  in  Lomhard-Jtriety  in  the  eity  of  L^ddn, 
tbe  place  where  the  Lombards  and  other  merchatits  of 
Lmi^  ufed  to  hold  their  meetings,  before  the  Rejal  £x^ 
dmgi  was  built. 

Anierfim  (*)  fays,  that  the  vaft  comihercc  carried  on  Wheninr»iluc«rf 
about  the  middle  of  the  i6di  ceiltury,  between  England  "^   ** 
and  the  Netherlands,  introduced  the  practice  x>f  iflfurtng 
horn  lofTes  by  fea,  by  a  joint  contribution.     But  the  pre- 
amble to   the   ftat.  43  £/2z.  c.  la.which  was  pafTed  in 
1661,  diftindily  ftates,  that   it  had  been  an  immfmoriml 
nfoge  among  merchants,  both  Englijb  and  foreign^  when 
diey  made  any  great  adrenture,  to  procure  infurance  toht-. 
Kude  on  their  (hips  or  goods  adventured.     From  this  it 
ttay  fieafonably  be  fuppofed,  that  infurance  •  itiuft  have 
been  in  ufe  in  England  long  before  the  middle  of  the  pre<r 
ceding  century.'" 

But  while  the  Lombards  were  fuccefsfully  cultivating  Conferee  of 
thdr  comnierce  in  the  fouth  of  Europe,  the  fame  fpirit*  ^Ta^^"^^ 
topm  to  manifeft  itfclf  in  the  north ;  and  about  the  mid- 
dle of  the  13th  century,  the  cities  of  Zti^^^and  Hamburg' 
opaied  a  trade  with  the  Lombards.  Thefc,  however,  wer« 
fixm  obliged  to  enter  into  a  league  of  mutual  defence  againft 
4ie  ffiracaes  of  the  Danes,  Snvedes,  and  other,  barbarous 
aaliens  furrounding  the  Baltic^  The  benciits  refulting  froVi 
thia  cOtifederacyy  foon  induced  other  towns  to  folicit  to 
be  admitted  into  it  $  and  in  a  fhort  time,   eighty  of  tha 
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moft  confiderable  cities  of  Germany  and  the  Netberlandt 
were  received  into  this  alliance,  which  took  the  name  of 
the  Hanjeahc  League,  They  fupplied  the  reft  of  Eyraff 
with  naval  ftoresi  and  eftabli(bed  in  feveral  towns  a  fta- 
pie,  in  which  their  <conunerce  was  regularly  carried  on. 
Commerce  of  under  the  protediion  of  this  powerful  confederacy*  Bnt^* 
ihm  FJmings.       ^^^^  jj^  F/audefs,  was  the  moft  confiderable  of  thcfc.     It 

became  the  centre  of  conynunication  between  the  JLom^ 
iards^nd  the  Hanfsatic  merchants,  and  th^  greatempo* 
rium  for  the  merchandize  of  the  Eo^  and  We/l.    The 
Flemings  tfaded  with  both  in  that  city.     This  infufed  into 
them  a  habit  of  induftry,  which,  while  they  retained  their 
ancient  free  inftitutlons,  rendered  Flanders  the  moft  opu- 
lent, the  moft  populous^  and  (he  beft  cultivated  country 
in  Europe, 
Metfurei  of  Ed-       Edward  UIo  upon  going  into  Flanders^  preparatory  to 
II^uw  the  wo. ".  ^»8  fi^ft  invafion  of  France^   about  the  year  1 340,  was 
kn  nianufaaurt    ftruck  witli  the  flouriihing  ftate  of  thefe  provinces,  of 
"^^  which  he  foon  diicovered  the  true  capfe^  and  ^deavoured 

to  excite  a  fimilar  fpirit  of  induftry  among  his  own  fubr 
je£ls,  who,  blind  to  the  advantages  of  their  Gtuation,  and 
ignorant  of  the  fource  from  which  opulence  was  deftined 
one  day  to  flow  into  their  own  country,  neglected  hi$ 
wife  admonitions ;  nor  would  they  even  attempt  thofe 
manufadiureH,  the  materials  of  which  they  furnished  to 
thele  foreigners.  The  King,  however,  encouraged /'i^m^ 
artizans  to  fettle  in  his  dominions ;  and  caufed  many  wife 
laws  to  be  made  for -the  encouragement  and  regulation  of 
trade,  particularly  the  ftat.  1 1  Ed.  III.  c.  2.  by  which  all 
perfons  were  prohibited  from  wearing  any  woollen  cloth 
But  of  Englijb  fabric.  By  this  he  gave  a  beginning  to  th<p 
woollen  manufafiures  of  Englandy  and  firft  turned  the 
active  and  enterprifing  genius  of  his  people  to  thofe  art9 
which  have  raifed  this  country  to  the  firft  lank  among 
commercial  nations. 
Petftwo  agatnft        The  Lombards^  however,  ftill  engrofied  the  whole  of 

the  carrying  trade  with  England.  Some  attempts  wers* 
tnadc  by  parliament,  in  the  reigns  of  Ed'wardVl.vBA 
Richard  11.  to  encourage  Englijh  ftiipptng,  but  without 
fiflfeft  ;  for  wc,  find,  that  in  the  18th  year  of  Henry  VI,* 
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die  commons  petitionedi  that  no  kalian^  or  other  met- 
dianttj  of  the  countries  beyond  the  ftreights  of  Gitra/tar, 
flioiild  fell  here  any  other  merchandize  than  -that  of  the 
countries  beyond  thofe  ftreights.   And  the  reafon  affigned 
for  die  rsgulation  thus  ^rayed^  was,  that 'the  //^/lam  had    ^ 
become  the  carriersi  not  Only  of  the  commodities  brought 
from  the  countries  ii^ithin  the  ftreights,  but  alfo  of  th6fe 
from  the  countries  without  the  ftreights,  wh^ch  were 
not  brought  in  fuch  abundance,   nor   fold  fo  cheap,  as 
when  they  were  brought  by  the  merchants  of  the  coun- 
tries from  which  they  came.     They  prayed,   therefore, 
diat  this  might  pafs  into  a  law  for  ten  years  ;  but  the ' 
King  did  not  confent  to  it  {a).     At  length,  however,  by  .^ft'aiatr"*'** 
ftat  I  Rich.  in.  c.  9.  great   reftralnts  were  laid,  both 
ti|)on  thefe  Italian  merchants,  and  their  commerce. 

But,  beiide  the  difad vantage  of  having  almoft  all  the.  E»g/ijitr»dc 
foreign  commerce   of  England  carried  on  by  ftrangers,  pof^t^jfn*',*^"^'^ 
even  the  internal  trade  of  the  courttry  was  continually  monopoUei. 
checked  in  its  growth,  or  wholly  reftrained,  by  the  rapa- 
city and  bad  policy  of  the  government,  either  by  enor- 
mous and  arbitrary  impofitions,  or  by  grants  of  mono- 
polies, which  for  ages  operated  as  a  conftant.difcourage- 
mentto  induftry  and  ingenuity,  till  by  the  ftat.  21  J.  L 
c.  3.,  monopolies  were  declaVecl  to  be  "  contrary  to  the  an^ 
"  nent  and  fundamental  laws  of  the  realm.^* 

It  may  be  recolleftcd  alfo,  that  England^  frcm  the  time 
of  the  conquefl,  down  to  the  time  of  Henry  VII.,  was 
llmoft  conftantly  engaged  in  foreign  or  domeftic  wars. 
The  arts  of  peace  were,  during  that  time,  exiled,  as ,  it 
vcrc,  from  this  country,  and  fo  remained,  until  they  found 
in  the  comparative  tranquillity  of  the  reign  of  that  cautious 
prince,  a  degree  of  proteftion,  under  which  they  began 
to  acquire  fome  portion  of  ftrength  and  (tability. 

Two  great  events  alfo,  which  happened  in  this  reign,  DHcorery  ef 
pve  to  the  reviving  fplrit  t)f  commerce,  a  new  and  ex-  '^'!If^'^V"?*  '**• 
traordinary  impulfe.     While  the  Portuguefe  were  creeping  the  Ss/i  Udin. 
tlong  the  wcftern  conft  of  Africayznd,  flowly  and  cautioufly 
exploring  a  paffage  by  fea  to  India  by  the  caft,   Columbus 


[a)  Vid.  RuvaWiiSi.  of  (hippiog,  p.  la.  i^. 
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csnccived  the  projed  of  failing  thither  by  the  weft,  aod, 
in  the  attempt,  difcoyered  the  Wtft  Indies  and  the  yaft 
>Contincnt  of  Awttrka^  in  the  year  1492*  The  Poriuguiff 
ftill  perfevered,  and,  in  the  year  1497,  atchieved  their 
Ipreat  dcfign.  Vafptes  ds  Gama  doubled  the  Q^  rfGoad 
Hepi,  and  opened  a  paflage  by  fica  to  Imdia^  China^  and 
Jmpan.  Mwyfe  now  ensi^rged  out  of  that  darknefs  in 
which  (he  had  been  involved  from  the  fubyerfioo  of  the 
i^^m/i/f  empire.  V  The  arts  awoke  from  a  flumber  of  ii 
centuries  ;  and  fo  vaft  a  field  for  foreign  difcovery  and 
commercial  enterprife  was  now  opened  to  the  view  of  the 
maritime  ftatcs  of  Europe,  that  the  thirft  of  military  glory, 
fo  long  predominant,  foon  gave  place  to  the  avidity  o£ 
wealth,  and  a  paffion  for  adventure  in  the  newly  difco>- 
vered  regions.  Colonization  followed,  and  the  EngHJb 
foon  formed  valuable  fettlements  in  the  Eaft  and  Tf^e/l 
IndieSy  and  on  the  continent  of  America. 
FfmiMMm-  '^^  Flemings,  however,  ftill  retaining  their  ancient 

merce  rutacd  by  free  inftitutions,  were  yet  the  firft  commercial  people  in 
,  *  Europe.     Their  induftry,  their  manufactures,  their  foreign 

trade,  ftill  fecured  to  them  a  high  degree  of  wealth  ami 
profperity,  when  all  was  overthrown  by  the  birgotry  and 
tyranny  of  Philip  II.  Many  of  the  perfecutcd  fugitives 
forfook  their  country  and  joined  their  fellow  fufTerers  is 
the  Batavinn  moraifes ;  and,  witji  them,  ui\der  the  illuf- 
trious  heroes  of  the  houfe  of  Orange,  bravely  vindicated 
their  liberties,  and  finally  triumphed  over  their  opprefibrs. 
Tr4aslcrr«d  r«  Many  alfo  Ibught  an  afylum  in  EnglatiJ,  encouraged  and 
w^iS'*"^        protefted  by  the  wife  and  beneficent  policy  of  Elizabetb. 

To  both  countries  they  earned  their  induftry  and  their 
ufcful  arts;  and  thus  was  laid  that  folid  foundation  of 
commercial  greatnefs  and  marivinie  ftrength  to  which 
England  and  Hollofid  aftcrv^'ards  attiuned  ;  and  which,  in 
this  kingdom,  have  fince  been  carried  to  a  height  uu* 
paralleled  in  the  hiftory  of  mankind. 
MariM  Uw.  The  growth  of  maritime  commerce  in  Europe,  of  which 

I  have  rapidly  traced  the  ptogrefs,  muft  have  been  accom- 
panied by  a  correfponding  improvement  in  marine  law. 
Several  codes  were  formed  by  different  ftatcs  \  at  firft  for 
the  regulation  of  navigation,  and  for  defining  the  authority 
pi  the  aiaAcr»4md  other  oificen  of  Ihips,  and  the  duty 

4  and 
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tnd  rights  of  the  feaxnen ;  afterwards  for  the  regulation 
ff  maritime  eontradlt. 

The  carlieft  fyftcm  of  marine  law,  of  which  we  find  RMis»  Uw, 
anj  account  in  hiftory,  was  that  compiled  by  the  Rhodiani^ 
after  they  had,  by  their  commerce  and  naval  vi&orics, 
obtained  die  fovereignty  of  the  fea,  about  900  years  be- 
fore the  chriftian  aera.  Cicero^  in  his  oration  in  favour  of 
(he  M^miisan  law,  fays  of  that  people,  «  Rhediorum  ufque 
tdnofiram  fnemcriam  difciplma  navalis  et  glorim  remanfit.* 

Whether  their  maritime  code  merited  equal  applaufe, 
we  are  now  unable  to  determine,  becaufe  there  is  veafon 
to  fuppofe  that  it  has  not  been  tmnfmitted  down  to  us ; 
It  kaft  not  in  a  perfed^  ftate.  A  coUedlion  of  marine 
inftitutions,  under  the  denomination  of  Rhodian  laws, 
nay  be  feen  in  Vinnius ;  but  they  bear  evident  marks  of 
a  fpurious  origin  (0).  Some  have  fuppofed,  that  the  Rh^ 
ium  laws  were  adopted  by  the  Romans  during  the  firit 
A/wr  war,  when  they  iirft  became  a  naval  power.  Others 
aiErm,  that  they  were  incorporated  with  the  Roman  law, 
by  Jujhnian  and  others  [b).  Perhaps  the  more  probable  1 
conjedlure  is,  that  different  parts  of  thefe  laws  were,  from 
time  to  time,  adopted  by  that  people,  as  the  neceilities  of 
tAeir  marine  required  regulation. 

As  to  the  Pbcenicians^  the  Carthaginians^  the  Athenians^ 
ikt CorintUanSj  and  other  maritime  dates. of  antiquity^ 
whether  they  had  marine  laws  of  their  own  inflitution, 
no  where  appears.  If  any  fuch  ever  cxifted,  they  have 
not  defcended  to  our  times. 

The  firft  code  of  modem  fea-laws  was  compiled  about  jimsffhitM 
the  time  of  the  firft  crufade,  towards  the   end  of  the  ^^^* 
eleventh  century,  by  the  people  of  yimalf hi,  Jwho  had 
then  become  confiderable  for  their  commerce  and  mari« 
time  power.     It  is  not  improbable,  that  this  code  confifted 
principally  of  the  Rhodian  inftitutions,  which  were  found 
dill  in  force  in  the  countries  bordering  upon  the  Mediter" 
ranean ;  and  being  colle^ed  into  one  regular  fyftem,  were,  . 
for  a  confiderable  time,  generally  received  as  law  in  thofe 
countries. 

'  («)  Vid.  Emerfg,  Pref.  3«— —  {h)  Vid.  SeUm  de  dominie 
marisj  1. 1.  c.  10.  Finmus  io  Feckiuitf  ipOt 

But 
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OmfokmtUl        '   fiut  other  (latesi  as  they  grew  into  eminence>  formed 

new  coUedlions  of  marine  law,  in  which  the  old  inflitu* 
tions  were  altered  and  modi6ed  to  fuit  the  improvementt 
of  the^imeSf  or  their  own  particular  interefts.  Great 
inconvenience  was  foon  found  to  arife  from  this  dtverfity- 
of  rules  upon  a  fubjefl  that  had  long  been  regulated  by 
one  general  fyilem,  which  was  looked  upon  as  part  of  the 
law  of  nations.  This  made  it  ncceflary  for  the  different 
maritime  ftates  to  form  a  new  code  out  of  all  thefe  dif- 
cordant  materials ;  which  was  done,  as  Grotius  informs 
Qs  fa),  by  the  authority  of  almoft  all  the  fovereigns  of  Eu' 
rope.  This  new  digeft  was  denominated  Confolato  del  mqre^ 
It  was  originally  pubKfl.ed  by  order  of  the  ancient  kings 
oi  Arogofiyin  the  Catalan  tongue,  and  thereforv:  probably 
compofed  at  Barcelona,  the  capital  of  that  province,  and 
of  the  kingdom  of  Aragon.  In  the  thirteenth  century, 
this  code  was  received  as  law  in  Ituly,  the  Greek  empire, 
France  and  Germany  (h)  \  and  Vinntus  fays,  that  mod  o£ 
the  marine  laws  in  Spain,  Italy ^  France,  and  Englawl,  are 
borrowed  from  it  (r).  Cafaregis  fays-  of  it,  Confulatus 
maris,  in  materiis  maritimis,  tanqtmm  univerfalis  cofifuetudo 
habens  vim  legis  ittvidahi^iter  atienda  ejl  apud  omnei  provincial 

^  et  nationes  (d).     So  that  it  feems  to  have  been  conCdered 

as  a  branch  of  public  law ;  and  though  not  quite  unex- 
ceptionable in  fonie  refpcfts,  its  regulations  arc  ftill  of 
very  high  authority  in  every  maritime  ftate  in  Europe. 

Liwi  of  Olerm.        The  coUcflion  of  fea-laws,  next  in  point  of  time,   at 

well  as  of  celebrity,  is  that  of  Oleron,  which,  according  to 
the  French  writers,  were  digcfted  in  the  ifland  of  that 
name,  under  the  title  of  Rcole  des  jttgemens  d^Oleron, .  by 
diredion  of  Queen  Eleanor,  the  wife  of  Henry  II.,  in  her 
quality  of  dnchefs  of  Guienne,  and  afterwards  enlarged 
and  improved  by'  her  fon  Richard  L  (e).  But  Seiden 
denies  this,  and  m.untains  th:it  tlicfe  taws  were  compiled 
and  promulgated  by  Richard  I.,  as  King  of  England  {/,) 
They  are  infcrted  in   the  beginning  of  the  book  entitled 


{a)  Gr9t,  l)e  jure  bel-'lib.  3.  c.  i.  f.  5.  n.  6.— — {h)  Emerig* 

Pref,  6.  —  (f)  Vinnitts  Lep^.  Rhod.  p.  190. {d)  Cafarcgii, 

Difc.  a  13.  n.  la. (e)  Chirac j  p.  a,  Emcri^.  pref. p.  1 1,«— « 

(/}  Selden  de  dominio  maris,  c.  34. 
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Vi  et  cimtumesiU  la  mery  with  a  very  excellent  commen- 
tary on  each  kfXxon  by  C/eiracy  the  learnbd  editor. 
THc  next  colleftion  which  occurs  in  Cleirdc^  is  that  of  p^* »'  ^^f' 

buy 

the  ordinances  made  by  **  the  merchants  and  majlers  of  the 

*^ magnificent cityofWi/buyy'  in  the  ifland of G^/Wtf W,  an* 

cientiy  much  celebrated  for  its  commerce,  now  an  obfciw 

and  inconfiderable  place.     The  true  date  of  the  promulgt^ 

tion  of  this  code  is  not  certainly  known.    Malyne  {a)  fays, 

that  the  laws  of  Oleroh  were  tranflated  into  Dutch  by  the 

people  of  Wijiuy,  for  the  tifc  of  the  Dutch  coaft.    By  Dutch, 

Iprefume,  he  means  German ;  and  it  c^nnet  be  denied  that 

majjjr  of  the  regulations  contained  in  the  laws  of  Wijbuy, 

ire  prccifely  the  fame  a$  thofc  which  are  found  in.  the  laws^ 

of  OUrm,    The  nortliem  writers  pretend,  however,  that 

they  arc  more  ancient  than  the  laws  of  Oieron,  or  even  the 

Cinfikto  del  mare.     Clei rac  trczis  this  notion  with  great 

contempt,  and  declares  that,  at  the  time  of  the  promul- 

gatbn  of  the  laws  of  Oleron  in  1 266>  which  was  many 

years  after   they  were  compiled,  the  magnificent  city  of 

Wijiuy  had  not   yet  acquired  the    denomination    of  a 

town(i).    Be  this  as  it  may,  thefe  laws  were  for  fomc 

«gC8,  and  indeed  ftill  remain^  in  great  authority  in  the 

northern  parts  of  Europe.     *  Lex  Rhodia   navhlis,*   fays 

GntitUi  *  fro  jure  gentium  f  in  illo  mart  Mediierraneo  vigebai  \ 

^ficut  apud  Galliutn  leges  Oleronis,  et  apud  omnes  tranjrhe^ 

*  «i«/,  leges  Wijbuenfes^  (c). 

With  refpefk  to  infurance,  though  it  is  purely  a  oiarl- 
time  contra£l,  and  would  naturally  find  a  place  in  the  ^ 
Marine  code  of  every  country  where  it  is  in  ufe ;  yet  not 
the  lead  mention  of  it  is  found,  either  in  the  conjolato  del 
«w^  or  in  tlie  laws  of  Qleron.  In  the  laws  of  Wijbuy^ 
wdccd,  according  to  Cleirac*s  vcrfion  {d)y  arc  thcfc 
words, 

*  5i  le  matftre  efi  contraint  de  tailler  caution  au  bourgeois 
'  t^r  le  navirey  le  bourgeois  fera  pareillement  tenu  bailler  cau-- 
'  ti%n  four  la  vie  du  maijlre. 

*  Cejl  h  dire  que,  contre  les  hazards  de  la  mer  et  de  la  mort, 
'  *l  nepeut  echoir  de  requjfition  raifotwable  i  bailler  caution  ; 

(<)  CoDeftion  of  Sea  Lawi,  p.  44. — — (^)  Cleirac,  p.  3.—^ 

(0  ftwiw  ao  jte  tet  Kb.  t,  c.j. (rf)  Art.  €6. 

C  *  regulicrement 


i8 


Prtlim'mary  Dt/cMtfe, 


[B.L 


Ordiiimncct  •( 
tne  ITatifeatie 


Orifinance  of 
i,ouit  XIV. 


Xxm  of  lafiic; 
ant*. 


*  regultertment  le  bourgeois  doit  rifquerfon  blent  it  le  maxjln 
«  fa  liberie  et  fa  v/V,  bieny  peut  efirefaii  poliffe  d*affeuranceJ 

But  this  laft  paragraph,  which  alone  alludes  to  infur« 
ance,  feems  to  be  only  a  comment  upon,  or  expofition  of^ 
the  foregoing,  rather  than  a  part  of  the  original  text  \ 
and  its  not  being  contained  in  Malyne\  tranfiation  of  the 
laws  of  Wifbujy  (Irengthens  this  remark. 

In  1597,  the  deputies  of  the  Hanfeatic  League^  in  a  gc« 
neral  aflemblj  at  Lubeci,  drew  up  a  fyftem  of  laws  re- 
lating to  navigation,  for  the  ufe  of  their  confederacy,  to 
which,  in  1614,  in  an  aflembly  at  the  fame  place,  they 
added  feveral  new  ordinances.  In  thefe  regulations, 
though  the  contract  of  bottomry  is  mentioned,  there  is  not 
a  word  on  the  fubje£t  of  infurance. 

But  the  completeft  and  mod  comprehcnfive  fyftem  of 
marine  law,  is  the  famous  ordinance  of  the  marine,  of  Louis 
XIV.,  publiflicd  in  1681.  This  excellent  code  was  com- 
piled, and  arranged  by  a  very  mafterly  hand,  under  the  in« 
ipeAion  of  Colbert,  the  celebrated  minifter  of  that  prince, 
upon  an  attentive  reriCon  of  all  the  ancient  fea-laws  of 
France  and  other  countries,  with  the  afliftance  of  the  moft 
learned  men  of  the  time,  and  upon  confultation  with  the 
different  parliaments,  the  courts  of  admiralty,  and  the 
chambers  of  commerce  in  France,  It  forms  a  fyftem  of 
whatever  experience  and  the  wifdom  of  ages  had  pro- 
nounced  to  be  moft  juft  and  convenient  in  the  marine 
inftitutions  of  the  maritime  ftates  of  Europe*  And  though 
it  contains  many  new  regulations,  fuggefted  by  motives  of 
national  intereft,  yet  it  has  hitherto  been  efteemed  a  code 
of  great  authority  upon  all  queftions  of  maritime  jurifpru- 
dence.  Lord  Mcmsfield,  who  appears  to  have  taken  much 
pains  to  obtain  the  beft  information,  and  to  pofTefs  him- 
felf  of  the  foundeft  principles  of  marine  law,  and  of  the 
law  of  infurance,  feems  to  have  drawn  much  of  hia 
knowledge  upon  thefe  fubjeds  from  this  ordinance,  and 
from  the  elaborate  and  ufeful  commentary  of  Valin. 
This  Inay  be  perceived  in  many  of  his  judgnients  upon 
queftions  of  infurance,  though  his  lordihip  does  not  al- 
ways think  it  neceflary  to  cite  his  authority. 

The  law  of  infurance  is  confidered  as  a  branch  of 
marine  law^  and  was  borrowed  by  tt»  from  the  Lombards, 

who 
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who  firft  introduced  the  ufe  of  this  contraft  into  England. 
It  is  alfo  a  branch  of  the  law  of  merchants,  being  found 
in'thc  pradiice  of  merchants,  which  is  nearly  the  fame  in* 
all  the  countries  wTiere  irifurance  is  in  ufe ;  and,  indeal, 
merchants  thcmfelv6s  were,  for  a  long  time,  the  oolf 
expounders  of  it.  The  law  of  merchants  not  "being  J>nr  of  Mcr. 
founded  in  the  inftitutions,  or  local  cuftoms  of  any  par- 
ticular country,  but  confiding  of  certain  principles  which 
general  convenience  has  eftablifhed,  to  regulate  the  deal- 
ings  of  tnerchants  with  each  ether  in  all  countries,  may 
be  confidered  as  a  branch  of  public  law.     Non  erit  alia 

m 

Ifx  Rmgj  alia  Athenisy  alia  nuncy  alia  pojl  hac ;  fed  et 
wmes  genteSf  rf  ofhni  tempore,  ufui  eademque  lex  obiinebat  [a)* 

Beftde  the  general  law  of  merchants,  tliere  are  certain  ParrkulAr 
tifages  which  prevail  in  particular  countries,  and  fome-  "^ft««* 
Anes  in  particular  branches  of  commerce.  Thefe,  like 
local  cuftoms  In  England,  have  the  force  of  law  where 
they  pretail  j  and,  where  they  are  in  force,  are  always 
fuppofcdto  be.  in  the  contenfiplation  of  the  parties  ;  and 
Aecontraft  df  infurancc  is  conftrued  as  having  been 
>Mdc  with  reference  to  them.    But  then  they  muft  appear  v 

to  have  been  long  eftablifhed  \  that  is,  as  I  humbly  appre- 
hend, they  muft  be  immemorial,  or  at  leaft  coeval  with 
thebtanch  6f  commerce  to  which  tliey  belong  [b).  They 
touft  alfo  be  reafonable  and  legal -j  otherwifc  no  notice 
tah  be  taken  of  tJiem  in  any  court  of  juftice* 

If  it  be  afked  where  the  law  of  infurance  is  to  be 
foind;  the  anfwer  is,  in  the  marine  law,  and  in  the  cuf- 
<oni  of  xnerclunts,  which  may  he  colleded,  t  .  FrOm  the  ■ 
^^linanccsof  dtHerent  commercial  ftates;  2.  From  the 
tRatifes  of  learned  authors  on  the  fubje£^  of  infurance ; 
3*  fnmi  judicial  decisions  in  this  country,  and  others 
profefling  to  follov  the  general  marine  law  and  the  law  - 
<rf  merchants. 

1.  Particukr  ordinandi  have^  as  we  have  already  fcen,  Ordinjjnc**  r^ 
fcctomade  in  many  countries  upon  the  fubjeft  of  marine  [^2*^^"*^ 
^%  and  many  hare  been  made  to  regulate  marine  in<- 
^^ce.    But  thefe  have  feldonr  gone  farther  than  to 
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define,  and  to  fanflion  by  legiflativc  authority,  thofe  prio- 
ciples  which  were  already  received  as  law  in  all  commer- 
cial countries.  Some,  indeed,  have  added  regulations^ 
didiated  only  by  national  policy  or  particular  intereft  ;  bul 
thcfe  are  wholly  difiregarded  elfewhere. 

The  ordinances  of  other  countries  are  not,  it  is  truCj 
m  force  in  Lttglandi  but  they  are  of  authoritj^  at  leaft  21 
exprefling  the  ufage  of  other  countries  upon  a  coatra£| 
which  b  prefumed  to  be  goremed  by  general  rules,  that 
arc  underftood  to  conftitute  a  branch  of  public  law.  JV!m 
hahent  vim  UgiSy  fed  rationiu 

The  earlieft  ordinance  now  extant  on  the  fubjed  ol 
infurance,  is  that  of  Barcelona^  which,  though  without 
a  date,  muft,  from  circumftances  difclofed  in  it,  have 
been  publi&ed  about  the  year  1435.  Emerigm  fixes  die 
period  of  its  publication  in  1484  (#)•  But  this  is  proba- 
bly incorrcd ;  for  after  the  crowns  of  Aretgpn  and  Caftih 
wefe  united  by  the  marriage  of  Ferdinand  and  IfabeUa  in 
T465,  CataloniMy  of  which  Barcelona  is  the  capital,  became 
fiibjcd  to  the  laws  of  the  united  kingdom,  and  from  that 
time  no  taws  were  promulgated  as  from  AaX  city. — It  ap- 
pears that  this  was  not  the  firft  ordinance  publifbed  on 
this  fubjed  \  for  it  recites,  that  <  Hobereai  in  times  pafi 
^  but  fevf  ordinances  of  infurance  have  been  made,  this  deftA 
*  requires  amendment^  &c.* 

The  next  ordinance  on  thb  fubjeA  was  publiQied  a1 
Florence  in  the  year  1523,  after  that  city  had  been  raifed 
to  a  high  degree  of  commercial  greatnefs  by  the  wifdom 
and  abilities  of  tlie  family  of  Medtcis* 

The  Emperor  Ch tries  V.  in  155 1>  publiflied  a  numbei 
of  regulations  •oncerning  maritime  commerce,  called  the 
Caroline  code,  to  whicli  his  foi^  Philip  IL  added  feveral 
new  ordinances  in  1563  and  1565. 

Befide  thefe,  fcvcral  other  ftates,  and  even  particulai 
cities,  in  more  modem  times,  have  promulgated  theii 
refpe£liyc  codes  of  marine  law,  and  reg^tions  of  infu- 
rance. Moll  of  thefc  willbe  foiuid  collef^ed  in  the  fc- 
cond  volume  of  Ma^ens,  to  whichj  in -the  fbllowing  work, 
we  fhaU  have  frequent  occafions  to  refer.    But  in  the 
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celebrated  ordinance  of  the  marine  of  Louis  XIV.  above 
alluded  to,  will  be  found  the  bcft  and  mod  complete  fyf- 
lem  of  pofitlve  law  for  the  regulation  of  infurance  that 
las  yet  appeared  in  any  country. ,  It  muft,  however, 
1)C  obfervcd,  that  many  of  the  regulations  contained  in 
&Is  ordinance  were  didiated  by  national  inteieft,  ;9Lnd  arc 
contrary  to  the  general  law  upon  the  fubjeft. 

]xL  England f  wher£  the  pradice  of  infurance  has  been  OlEnglmd, 
the  moft  extenfive,  fewer  pofitive  laws  have  been  made 
10  regulate  it,  than  in  any  other  country ;  and  hence  the 
praftice  of  it  with  us  has  been  found  moft  conformable  to 
general  principles  and  the  ufage  of  trade.  Some  few  ftatutcg 
bave  pafl<;d,  from  time  to  time,  to  r^ftrain  the  abufes  of 
iafurancc,  but  no  law  has  yet  been  made,  either  to  afcer- 
tain  any  old  principle,  or  to  fanftion  any  new  one.    This  .      \ 
nay  be  accounted  for,  not  by  fuppofing,  with  a  learned 
writer  on  the  law  of  infurance,  th^ t  this  law  was  already 
velKetdedj  and. its  principles. underllood  in  moft  of  the 
neighbouring  commercial  countries,  before  the  uie  of  k 
iecame  cxtenfive  in  England  (a)  5  but  bccaufe^he  law  of 
nerdiants  is  confidered  as  a  branch  of   the  common 
law  (3),  a/id  therefore  the  cuftom  of  merchants,  in.  any 
one  particular,  being  once  clearly,  afcertained  in  any  of 
the  fupreme  courts,  acquires  from  thenceforth  tf^e  force 
of  law,  without  the  fanfkion  of  a»y  higher  authority. 
It  would  therefore  have  been  an.ufelefs   labour  for  the 
legiflature  to  cna£l:  thofe  very   ufages, ,  by  pofitive  law, 
vhich  are  already  confidered  as  part  of  the  law  of  the 
^d.    Befides,  what  is  or  is  not  the  cuflom  of  merchants 
J8  much  better  afcertained  in  the  inveftigation  of  particu- 
iv  cafes,  in  courts  of  juftice,  than  it  could  be  by  parliar 
fi^t,  with  all  the  information  and  afliftance   it  could 
obtain.  ^ 

MagetUf  indeed,  wonders  that  the  legiflature  had  not 
Wd  down  fome  complete  fyftem  of  regulations  conccm- 
wg  infurances  ^  and  yet  he  acknowledges,  "  that  when^ 
^cr  a  trial  at  law  takes  place  between  an  infurcd  and  aa 
Wurcr,  the  wifdom  and  impartiality  of  the  judges,  in 
ftumning  up  the  eviijence,  and  dircfting  the  jury,  leaves 

« 
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no  rOQUi  to  doubt  that  the  verdiii  will  he  according  ta 
right  and  equity  (/i)."  Still,  however,  he  feems  to  have 
conceived  a  ftrong  defire  to  have  "  a  grand  fyttem  of  marine 
jurifprudence"  er^Sed  in  this  country,  and  it  is  probable 
that  he  meant  himfeJf  to  have  been  the  principal  archited;* 
But  he  appears  to  have  been  unable  to  engage  thofe  at  the 
head  of  the  government  to  enter  into  his  views,  and  he 
peevifhly  tells  us,  that  *  it  fecms  to  be  the  common  maxim 

•  of  thofe  who  fit  at  the  helm  in  thefe  kingdoms,  whqn 

•  things  are  not  very  urgent^  to  leave  merchants  to  agree 

•  among  themfelves,  and  work  on/  A  perfon  lefs.  fond 
of  erefting  new  fyftcms  might  fay,  perhaps,  that  he  couM 
not  have  given  a  better  proof  of  their  wifdoni.  ^ 

F«r(ifn  trtatifes.        2-  As  to  treatifes^  the  e^rlicfl  now  extant  on  the  fubje£lb 

of  in(\irance  is  that  entitled  Le  Guidon  de  ta  mer^  which 
is  found  in  the  colleflion  of  marine  inftitutions,  publifhed 

iMfimim,  at  Reuefif  in  1671,  by  Cletrac^  lender  the  title  of  Lis  us 

ft  C9utumes  de  la  nur  already  mentioncij.  This  work  ia 
evidently  the  produftion  of  a  much  earlier  period  than 
that  of  its  pubIic?ition  by  Cleirac ;  and  yet  its  content^ 
plamly  (hew  that  it  could  not  have  been  written  till  after 
the  praftice  of  infij^rance  had  beconie  pretty  general,  an4 
moft  of  the  principles  whi^h  govern  it  were  afcertained 
and  wcjl  ui^derilood.  y^c  may  therefore  reafonably 
conclude  that  it  cpuld  not-haye  h^en  written  long  before 

Ptint^  the  isth  cepfury.     Qeirac  infprms  us,  *<  that  it  was  ori- 

ginally cpmpofed  for  the  ufe  of  the  i^erchants  of  Roueng^ 
and  is  lb  complete  in  Itfelf,  that  it  fully  explains  all  that 
it  is  neccflarr  to  know  on  the  fubje£l  of  inarine  contra£tf 
ffid  nav94  cpmn^crce  \  and  that  nothing  is  wanting  to 
it  but  the  author's  pame/'  Many  faults  which  ha^ 
trept  into  it,  through  time  and  the  carelefsnefs  o^ 
copiers,  have  been  corre6ted  by  the  editor,  who  haf 
enriphcd  the  whole  by  a  very  learned  and  excellent  com« 
inentary  of  his  owiu  ' 

r^Mtu  f^'^"^  ^^h  '^  nu)re  modern  timesi  ptoduced  three 

▼ef|f  valuable  treatifes  op  the  fubje£i  of  infurance.  Va» 
Huh  copimentary  on  the  ordinance  of  the  marine  is  of  the 
higheft  value  ppon  every  topic  of  maritime  law.  On  the 
branch  which  relates  to  infurance,  his  comment^  is 

cleaTf 
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clear,  acute^  tnd  inftruftivc.  Pothier^  in  liis  treatife  on  Pthiir. 
contra6b^  unites  the  mod  profound  learning  with  the 
purcft  morals  and  the  mod  coniprehenfnre  judgment. 
That  upon  infurance,  is  neat,  concife,  and  mafterly« 
EnurigMt  whofe  work  is  confined  to  the  fubjeft  of  in-  Emtrigom. 
farancc,  unites  great  learning  with  great  praftical  know- 
ledge. It  abounds,  however,  in  thofe  nice  dillinflions 
and  metaphyfical  rcfinenients,  in  which  moft  of  the  fo- 
icign  jarifts  feem  to  pride  themfelTes.  But  he  had  fome 
apology  for  this  in  a  country  where,  according  to  his  own 
account,  at  the  time  he  wrote,  the  generality  of  men 
pud  little  regard  to  their  contra£l^  if,  by  a  quirk  or  a 
fubtiky,  they  couid  evade  the  performance  of  them. 
Many  points  in  EmerigM  are  merely  hypothetical;  many  of 
d^em  are  thofe  which  had  been  fubmitted  to  him  for  his 
opinion  as  a  lawyer,  or  his  decifion  as  an  arbitrator. 
Still  his  book  is,  of  all  the  foreign  publications  on  this  fub- 
jcft,  die  moft  ufef ul  to  an  Engli/b  lawyer. 

Man}  other  publications  on  this  fubjedl  have  appesired 
m  dificrent  countries,  and  in  different  languages,  the  moft 
conliderable  of  which  are  thofe  of  Roccuj,  Cafaregis^  Lo^  '* 

urmius^  Bynkerfljoekj  and  SatUema,  To  thefe  we  fhall  have 
frequent  occafion  to  refer  in  the  courfe  of  the  prefent 
work. 

It  is  x^t  a  little  fingular,  that  In  England,  where  the  j?*./^  luthow, 
praSicc  of   infurance  has    long  been   fo  extenfive,  fo  ^ 

little  was  publiflied  on  this  important  fubje£^, '  till 
within  the  laft  twenty  years.  Malyne,  Molioy,  Beaiues, 
^^Mmatiy  and  fome  others  lefs  worthy  of  notice, 
'^^▼c  each  in  their  refpeftive  publications,  given  a 
ftort  chapter  or  two  on  the  fubjeft  of  infurance.  Mr. 
^*|«w,  a  merchant,  in  1755,  rcpublifhcd  in  two  vo- 
iBmes  quarto,  his  tjfay  on  Injur ances,  which  he  had  before 
pttbliflicd  VOL  German  at  Hamburgh.  The  eflay  itfelf  oc- 
cupies but  a  fmall  portion  of  the  firft  volume.  It  fhews, 
however,  a  confiderable  degree  of  pradlical  knoVledge  of 
•^^^c  infurance,  derived  from  the  ordinances,  ofMif- 
fcrent  countries :  But  the  book  would  have  been  much 
°wrc  valuable  had  the  author  been  better  acquainted  with 
^general  treatife©  on  this  fubjedl.  The  reft  of  the 
^Wkconfifts  of  a  number  of  calculations  of  averages, 
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of  letters  and  (late  papers  relating  to  commerce,  a  collcc-^ 
tlon  of  marine  and  commercial  ordinances,  treaties  of 
commerce,  and  other  matters,  which  are  often  of  great 
utility.  Mr.  Wefket^  a  merchant,  has,  in  a  fort  of  alpha- 
betical ai^rangcment,  put  together  a  large  quantity  q£- 
materials  on  the  fubjeft  of  infurance,  together  with  a 
variety  of  other  matters  little  connefted  witli  infurance. 
Mr,  Miliar,  a  learned  advocate  of  the  Si'otch  bar,,publi{hed 
at  Edinburgh,  in  1787,  the  Elements  of  the  law  relating  to, 
infurances,  in  which  he  difcovcrs  great  knbwledge  of  hia 
fubjedt,  derived  both  from  foreign  and  Englijb  books. 
To  Mr.  Pari,  the  profeflion  of  the  law  and  the  commer- 
cial world  are  much  indebted  for  his  S^em  of  the  law  of 
ififuranees.  This  work  profeflcs,  however,  to  be  only. 
<*  a  collc£tion  of  cafes  and  judicial  opinions,"  without 
any  comments  of  the  author's  own  (a), 

3.  With  refpeft  to  judicial  deciftons,  none  are  confidered 
as  binding  authorities  in  our  fuperior  courts,  but  fucb  as 
have  been  there  determined  j  and  even  thefe  may  be  re-con- 
fidered ;  and  if,  upon  a  full  examination,  they  are  found 
to  militate  againft  any  clear  and  indifputable  principal  of 
law,  they  may,  as  in  other  cafes,  be  overruled.  As  to 
foreign  decifions,  though  they  are  of  no  authority  in  our 
^ourts,  yet  fome  few  will  be  found  cited  in  tliis  work,  in 
order  to  (hew,  upon  doubtful  points,  how  learned  men 
in  other  countries  have  underftood  the  principles  of  that 
law,  which  is  fuppofed  to  be  in  force  in  this.  Valent  pra 
ratione,  mn  pro  introduElojure* 

Though  foreign  commerce  increafed  confiderably  in 
the  reign  of  Queen  Elizabeth,  and  infurance  probably 
increafed  in  a  like  degree,  yet  it  appears  to  have  furnifli- 
ed  but  few  fubjeftfl'  of  litigation  in  the  courts  of  Weji-' 
minjier,  till  towards  the  clofe  of  that  reign.  The  firft 
cafe  upon  infurance  which  we  find  in  any  book  of  reports 
is  mentioned  by  Sir  Edward  Coke{b),  and  he  notices  it  as 
a  mere  novelty. — ^The  rcafon  why  fo  fewadlions  at  com- 
mon  law  were  brought  on  policies  of  infurance  before 
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Ac  ^ve  period,  is  very  dift indly  fet  forth  in  the  pream^^ 
ble  to  the    ftat.   43  EHz.   c.  12.   which  recitesi    tliat 

<  Whereas  iieretofcre  afiurers  have  ufed  to  (land  fo  juftly 
f  on  their  credits,  that  few  or  no  controverfies  have  arifen 
'^hereupon;  and  if  any  have  grown,  the  fame  have^ 
f  from  time  to  time,  been  ended  and  ordered  by  certain 

<  gnve  and  difcreet  merchants,  appointed  by  the  Lord 
f  Mayor  of  LonJcnj  as  men,  by  reafon  of  their  exporiencet 

S  fitted  to  underftand,   and   fpeedily   to  decide,   thofe  ' 

*  caufes.' — ^It  further  recites,  that,  ^  of  late  yearsy  divers 
f  jjcifons  have  withdrawn  themfelves  from  that  arbitrary 

<  courie,  and  have  fought  to  draw  the  parties  aiTured,  to 

*  fcek  their  monies  of  every  fevcral  afllirer,  by  fuits  com- 
\  menced  in  her  Majcfty's  courts,  to  their  great  charges 
^  and  delays.' 

From  this  recital  it  appears  that,  before  the  paffing  of  Anci«itmodeof 
that  aft,  almoft  all  difputes  arifing  upon  contrails  of  in- 
furance,  were  fettled  and  adjufted  by  arbitration,  and 
widiout  reforting  to  any  legal  proceedings.  And  there 
ieems  to  have  been  a  particular  tribunal  for  ftich  arbitra- 
tions eilablifhed  in  London^  compofed  of  perfons  annually 
appointed  by  the  Lord  Mayor,  in  imitation  of  fome  fuch 
eftabliihments  in  other  countries.  Maiyne  informs  us  that 
there  was  an  Office  of  ajfurances  in  the  weft  fide  qI  the 
R^jal  Exchange,  where  infurances  were  made,  and  to 
which  belonged  certain  commiflloncrs  who  were  annually 
chofcn,  and  who  were  probably  the  *  grave  and  difcreet 

*  ^na chant/  alluded  to  in  the  above  recital. 

The  fame  author  adds,  that  the  authority  of  thefe  com- 
miflioners  was  confirmed  by  act  of  parliament,  in  the 
latter  time  of  Queen  Elizabeth ,  *  for  the  obtaining  whereof,* 
f^ys  he,  <  I  have  fundry  times  attended  the  committees  of 

*  the  faid  parliament,  by  whofe  means  the  fame  was  cn- 

*  aclcd ;  not  without  difficulty,  becaufe  there  were  many 

*  fuits  in   law  by  aftion  of  ajfumjjlt  before   that  time, 

*  upon  matters  determined  by  the  commiffioners  for  aflu- 

*  ranee,  who,  for  want  of  power  and  authority,  eould 
*.  not  compel  contentious  perfons  to  perform  their  onii- 

*  nances  j  and  the  party  dying,  die  ajfumfjit  was  acccuntc^l 

*  to  be  void  in  law.'  (a) 


i*v- 


(j)  Mai.  Lex.  mere.  ic6. 

From 
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TKe  court  of  po*       Ffom  thjs  it  IS  plain  that  the  dedfioot  of  iIb^  c«iimif- 
«Kc  ci«6cd.       fioners  did  not  give  entire  (atisfaftion  in  all  cafes  \  and 

either  the  underwriters  b^an  to  decline  thdr  jnrifdi£Hon^ 
and  fo  drove  the  tnfured  to  feek  their  remedy  by  aAions 
at  common  law,  or  the  infured  diemfelves  began  to  prefer 
that  mode  of  proceeding.  But  be  this  as  it  may,  the  norelty 
was  thought  a  great  grierance,  and  the  more  fo,  as  a  fepa- 
rate  a£lion  was  brought  againft  each  underwriter ;  fo  that  it 
was  diought  expedient  to  give  a  check  to  this  pni£iice, 
43  ZUx,  c  II.     and  therefore  the  ftatute  we  hare  juft  mentioned,  *  gires 

*  power  to  the  Lord  Chancellor  to  award,  under  the  great 
'  feal,  a  commiffion  to  be  renewed  yearly,  for  the  deter- 

<  mining  of  caufes  arifing  on  policies  of  infurance  entered 

*  in  the  office  of  infurances  in  London  j  to  be  direfled  to 
"^              <  the  Judge  of  the  Admiralty,  the  Recorder  of  Lmdon^ 

*  two  doctors  of  the  cirfl  law,  two  common  lawyers, 

<  and  eight  difcreet  merchants,  or  to  any  five  of  them, 

*  who  are  empowered  to  hear  and  determine  all  fnch 

*  caufes  in  a  fummary  courfe,  without  formalities  of  pro- 

*  ceeding ;   and  to  bring  parties  before   them,  examine 

*  witnefles,  and  enforce  their  decrees  by  imprifonment 

*  of  the  parties  difobeying  them.'  From  thefe  decrees, 
however,  an  app^  is  given  by  bill  in  chancery. 

tttpowtntw  This  feems  to  have  been  little  more  than  a  confirmation 

*"**^  of  the  authority  aflumed  by  the  commiffioners  of  the 

Ojl^ce  ofAJurancfSj  with  a  grant  of  the  power  of  enforcing 
their  decrees.  But  it  happened  in  this,  as  in  moft  cafes 
where  it  has  been  attempted  to  innovate  upon  the  modes 
of  adminiftering  juftice  prcfcribcd  by  the  common  law, 
that  this  new  jurifdi£iion  was  found  defective  in  many 
rcfpcfts;  and  therefore  the  flat.  13  Sc  14  C.  II.  c.  25. 
which  was  made  to  fupply  thofe  dcfedls,  provides,  *  that 

*  three  inftead  of  five  commiffioners,  (of  whom  a  doctor 

*  of  th«!  civil  law,  or  a  barriftcr  of  five  years  (landing, 

*  fhall  be  one),  may  a£t ;  that  they  fliall  have  power  to 

*  punifli  witneflcs  for  wilful  delay;   to  dircGt  admiralty 

*  commifiions  to  iflue  for  the  examination  of  witnefles 

*  beyond  fea  j  to  enable  one  commifiioner  to  examine 

*  witnefles  going  to  fea  before  a  court  can  be  fummoned^ 

*  noticv  being  given  to  the  adverfe  party.' 

But 
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But  with  all  thefc  additional  powers,  the  court  did  not  F»"«  iatodlf- 
long  continue  to  exercife  its  funflions,  and  foon  fell  into 
difiife.  {a)  To  this  many  caufes  contributed  j — i.  Its  jurif- 
di&ion  being  confined  to  fuch  infurances  only  as  related 
to  merchand'iTu^  the  court  could  not  proceed  in  a  cafe  upon 
any  other  fpccies  of  infurance  (^),  and  the  parties,    in 
fuch  cafe,  were  obliged  to  refort  to  the  courts  of  common 
law,.-r.2.  It   was  determined,   how  properly   it   is  not 
now  neceflary  to  enquire,  that  it  was  no  bar  to  an  adiion 
on  a  policy  in  one  of  the  courts  of  Wejlminjiery  to  alledge 
that  the  plaintiff  had  before  fued  the  defendant,  for  the 
fame  caufe,  in  the  coiirt  of  policies  of  infurance,  and  that 
his  fuit  was  there  difmiffed  (r).     And  it  is  not  a  little 
fingular^  that  though  this  was  decide.!  in  the  year  1656* 
before   the  ftat.  13  &  14  C.  XL,  the  framers  of  that  a£l 
made  no  provifion  to  remedy  a  defeat  that  mud  fooner 
or  later  proye  fatal  to   the  jurifdi£lion  of  the  court.-— 
3.  It  was  doubted  whether  its  jurifdi£iion  was  not  con- 
fined to  fuits  brought  by  the  infurcd  againft  the  infurer  5 
and  whether  it  could  afford  any  relief  upon  a  complaint 
made  by  the  latter  againft  the  former  (rf). — It  has  been 
faid  alfoy  that  the  jurifdidiion  of  the  court  was  confined 
to  fuch  CQufet  only  as  arofe  in  London  [e), — It  is  true^ 
that  the  power  given  by  the  a6l  is,  <  to  hear  and  determine 

*  caufes  arifing  on  policies  of  affuran(^,  fuch  as  are  now, 

*  or  hereafter  fliaU  be,  entered  in  the  office  of  afTurances 

*  in  the  city  of  London.*  But  we  learn  from  Malyne[f) 
that  i«  this  oflSpc  all  policies  were  rcgiftered  verbatiniy  to 
the  end  that  if  a  policy  (hould  be  loft,  the  infurcd  might 
not  be  without  evidence  of  the  contraft ;  fo  that  It  would 
feem  that  the  obje£l  of  the  above  claufe  was  not  to  confinf 
^  jurifdi^iop  of  the  court  to  policies  made  in  London. 


(a)  So  completely  fprgotten  is  this  court,  that  after  every 
enquiry  I  could  make  at  the.  different  offices  in  the  city,  I  have 
been  unable  to  d|fcoTcr  where  it  was  held,  or  whether  any  re- 

eords  of  its  proceedings  yet  remain. {h)  R.  Bendyry.  OyU» 

Sty.166,   1^  i.--{c)  R.  Came  Y.  Moy^  2  Sid.  lai. — (</)  Delbye 

▼.  Proudfooif  I    Show.   396. (f)  Parky  Introd.    45.—-* 

[f)  Lex  mere.  1 15.— 

»uti 


OOUlt*. 
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But,  beCJc  the  dcfcfts  of  jurifdiftion  in  the  court,  and 
the  conftant  partiality  of  EngUJbmen  for  the  common  law 
forms  of  judicature,  another  caufe,  appearing  on  the  face 
of  the  ftatntc  itfelf,  muft  have,  in  fome  degree,  contri- 
buted to  its  downfal.  The  a£l  dire£is  <  that  the  commif*^ 
«  fioners  (hall,  once  in  every  week  at  leaft,  meet  and  fit 

*  upon  the  execution  of  the  commiflion  \   and  that  na 

*  pirfon^  by  virttu  of  the  oFij  might  claim  or  exoB  any  fee^ 

*  for  any  matter  or  caufe  concerning  the  execution  of  the  com* 

*  mijfton*  Witl^fuch  aclaufe  in  the  adl,  it  will  not  bo 
wonderedj  if  the  judges  and  officers  of  this  court  did 
not  attend  it,  with  the  requifite  pun&uality,  for  the 
difpatch  of  bufincfs.  Indeed  it  would  feem,  from  an 
obfcr\'ation  of  Mr.  Juftice  Twifden^  in  the  cafe  of  Sui/ler 
▼.  Coe/f  (a)  that  the  proceedings  in  this  court,  ^  where  m 
forms  of  proceeding  nvere  to  be  obfervedy  were  even  more 

,  dilatory  than  in  the  courts  of  Weftminfler. — It  is  remark- 

able, too,  that  the  ftat.  6  G.  I.  c*  1 8.  which  authorizes 
the  eftablifhment  of  the  two  infurance  companies,  ex« 
prefsly  provides  that  all  a£lions  on  the  policies  of  thefe 
companies  (hall  be  brought  in  the  courts  of  lVe/lminfiir\ 
which  (hews  that,  at  that  time,  the  court  of  policies  of 
infurance  was  already  fallen  into  difufe,  or,  what  is  more 
probable,  that  it  was  fallen  into  difrepute,  and  that  thofe 
who  promoted  thefe  eftabliihments  thought  it  for  their 
intereit  to  oufl  that  court  of  all  jurifdi&ion  in  fuits  upon 
their  policies. 

ComroM  law  From  this  time,  it  may  be  reafonably  iuppofcd,  that  aR 

fuits  on  policies  of  infurance  were  brought  in  the  courts 
of  common  law ;  and  yet  but  few  queftions  on  this  fubje£l 
appear  to  have  been  determined  in  the  courts  of  Weft" 
fwi;j^^  before  the  middle  of  the  laft  century.  Whether 
this  arofe  from  the  number  of  infurances  in  England\>ting 
inconfiderablc,  compared  to  what  it  has  fince  become^ 
or  from  the  parties  being  ftill  in  the  habit  of  fettling  their 
differences  by  arbitration,  or  from  both  thefc  caufes  united, 
it  is  not  now  eafy  to  determine.  This,  however,  is  certain, 
that  after  fome  of  the  decifions  of  the  courts  of  fVeft'^ 
minfterj  upon  queftions  of  infurance,  came  to  be  generally 

{a)  2  Kcb.  930. 

known. 
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Inown,  the  confidence  which  the  juflice,   bnpart  tality, 
and  ability  of  thbfe  courts  infpllred   throughout  J3  urope^  , 
fixm  induced  the  merchants  of  all  countries  to  y  irefer 
Engljfi  iXi{}irmcc%  to  thofe  of  any  other  country.    vEven 
oar  enemie«j   in  time  of  war,  were  not  afraid  to  rel  y  on  . 
Britj/b  juitice,   and   they  ftill   continued   to   caiife   the  ' 
greateft  ptsQt  of  tlieir  infurances  to  be  e£Fe£bed  in  Lon  dan, 
fuch  infuTacnces  being  for  a  long  time  moil  unaccounc  ibly 
tolerated  by  tbfc  Sriti/h  government  {a). 

During  the  time  when  Lord  Chief  Juftice  Lee  pred  ded  Lord  C.  J.  Lee. 
in  the  court  of  Eling's  Bench,  many  queflions  uj'on 
poEcies  of  infurance  came  before  him  which  were  chie  fly 
decided  at  Nifi  friusy  but  upon  fuch  juft  and  foiuid 
principles,  that  very  few  of  them  afterwards  came  befo  re 
ihe  court  for  reconCderation. 

Upon  Lord  Mansfiel<r%  fucceeding  to  the  fame  high  t4rdMtfr/#A. 
office,  on  the  death  of  Sir  Dudley  Ryder,  he  foon  foun  d 
a  confiderable  influx  of  bufinefs  to  the  court  of  King*  s 
Bench,  arifing,  in  a  great  meafure,  from  the  celebrity  af 
his  own  talents.  A  great  increafe  of  infurances,  not  on]]' 
upon  Briiijb  commerce,  but  likewife  upon  that  of  other 
countries,  produced,  about  this  time,  a  number  of  caufes 
upon  this  fubje£t,  to  which  it  became  neceflary  for  hini 
to  turn  his  particular  attention  ;  and  indeed  he  feems  toi 
have  taken  pleafure  in  the  difcufBon  of  queftions  arifinj^ 
upon  this  contra£b,  in  which,  more,  perhaps,  than  upon 
any  other  fubje£l,  he  difplayed  the  powers  of  his  great 
and  comprehenfive  mind.  From  the  books  of  the  com* 
mon  law  very  little  could  be  obtained :  but  upon  the 
fubjed:  of  marine  law,  and  the  particular  fubje£t  of  in- 
furances; the  foreign  authorities  were  numerous,  and  in 
general  fatisfadiory.  From  thefe,  and  from  the  informa- 
tion of  intelligent  merchants,  he  drew  thofe  leading  prin« 
ciplea,  which  may  be  confidered  as  the  common  law  of 
die  fea,  and  the  .compion  law^of  merchants,  which  he- 
found  prevailing  throughout  the  commercial  world,  and 
to  which  almoft  every  queAion  of  infurance  was  eafily 
referable.     Hence  the  great  celebrity  of  his  judgments 


(tf)  See  this  (ubjed  fully  coniidcred  inf^  ch.  a.  f.  i. 

upofi 
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upon  fttch  queftions,  and  hence  the  refped  they  com** 
manded  in  foreign  countries  {a). 

Many  great  and  important  queftions  in  the  law  of  in« 
fiirancc  have  occurred  fince  Lord  Mansfield's  time,  the 
decifion  of  which  proves  that  i^either  the  learning  or  the 
talenti  of  the  judges  of  Weftminfier  Hallj  have  been  di- 
minilhed  fince  he  retired  from  it.  Nothing,  indeed,  in 
the  hiftory  of  the  prefent  reign,  affords  a  ftronger  proof 
of  his  Majefty's  paternal  regard  for  the  welfare  and  hap- 
pinefs  of  his  people,  and  of  his  care  of  public  morals,  than 
the  ghoice  of  the  perfons  who  have  been  appointed  to  fill 
the  high  judicial  offices  in  the  courts  of  Wejlminfter. 

Before  I  conclude  thefe  remarks,  I  feel  myfelf  called 

xipon  to  acknowledge   the  many  valuable  illuftrations 

which  this  work  has  derived  from  the  decifioos  of  the 

Sir  WitUm        prefent  very  accompliihed  judge  of  the  High  Court  ai 

^^  Admiralty  \  decifions  which  refle£l  much  honour  on  our 

name  and  nation,  and  will  be  contemplated  with  applaufe 
and  veneration  as  long  as  depth  of  learning,  foundnefs  of 
argument,  enlightened  wifdom,  and  the  chtfte  beauties 
of  eloquence  hold  any  place  in  ^e  efUmation  of  man# 
kind. 


{a)  Of  this  thc?^  cannot  be  a  better  proof  than  the  follow* 
■Bg: — Emerigofif  though  not  altogether  free  from  national  pre- 
judices, after  giving  an  account  of  the  decifion  of  the  court  of 
King's  Bench,  in  the  cafe  of  Z.tft^r#  v.  IVaker^  concludes  with 
thefe  words ;  — '  On  nefauroit  s^empecher  tP admirer  cette  mamert 

*  diproceder,  guelque  eloignet  qu^elUfolt  de  not  nmun  ;  car  Pim^ 
'  pre/Jifm  que  fait  la  njcrtufur  nous  efi  Ji  f^rte^  que  nous  Paimoiu 
'  ju/quis  dans  nos  ennemis  memes.*  (This  was  written  in  1 781.  )«• 
Tanta  vis  probitatis  eft,  ut  earn  in  hofte  ettam  diligamus.  Cic. 
de  amicitia,  c.  9.     *  Les  juges  en  Angleterre  ne  croient  pas,  que 

*  cefoii  qffex  de  bsenfaire;  Us  donnent  les  motifs  de  leur  decifion, 

*  afin  qu*onfache  qu*on  efifoumis  a  P empire  de  la  loif  plutot  q94 

*  PaiamiidcVbmm!    Emtrig.  vol.  2,  p.  67^ 


CHAP- 
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CHAP.  II. 

« 

Of  the  'Parties  to  the  Contract. 

TN  treating  of  any  contraft,  the  parties  to  it  are  ne- 
•*•  ccflirily  the  firft  fubjeft  of  coniideration.     Thefe,  in 
tlie  contrad  of  infurance,  are,  as  has  been  already  faid,  ' 
the  infujred  and  the  infurer.     Our  buCnefs  in  the  preiitfit 
chapter^  will  therefore  be  to  enquire, 

I.  What  perfons  may  be  infured  ; 
H.  What  ferfms  may  be  infurer s. 

Sea.  I. 

What  Perfons  may  be  infured.  ^''^'  ^* 3-  <".  3i 4* 

IN  diis  country,  all  perfons,  whether  Briiijb  fubjefls 
^  aliens,  may,  in  general,  be  infured.  The  principal, 
if  not  the  only  exception  to  tliis  rule  is,  the  cafe  of  an 

It  was  long  a  difputed  queftion,  whether,  in  point  whctlAanailcA 
rf  ^i^,  the  infurance  of  the  property  of  the  enemies  j^rj^L"*"*'  ^ 
of  the  flate,    in  time   of  war,   ought  to  be   tolerated.    ' 
^is  queftion   has,    more    than   once,    been   agitated 
"J  Parliament.     In  the  year  1741,  a  bill  was  brought 
^to  the  Houfe  of  Commons  to  prohibit  infuranccs  on  the 
^^  and  efie^s  belonging   to  the  fubje^s  of  France^ 
^  at  war  with  Great  Britain.     The  arguments  of  Sir 
jphn  Bernard  agaihft  tHb  policy  of  fuch  a  reftri^ion, 
^ugh  anfwered  by  Sir  Robert  Walpole  and  others,  by  ar- 
punencs  much  more  cogent  and  fatisfadiory,  feem  to  have 
'^greater  weight  upon  that  occafion  than  they  merited ; 
for  though  the  bill  was  committed,   it  was  afterwards 
^*oppcd  (n).    In  the  year  1 748,  however,  a  bill  was  again  ^J*fio„^",7"^ 
brought  in,  to  prohibit  the  infurance  of  the  fliips  and  Uraincd  by  fti. 
i^CTchandize  of  the  fubje£ts  of  Frame^  during  the  con-  ''*^'* 

(«}  Wu  nui  Jhk.  piibliOicd  ia  174a,  Vol.  2/  p.  459- 

tiuuance  ' 
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Whether  at  com- 
in"n  bw  fuch 
jnfiir^nce  be 


Opinionf  of 
fute'gn  wriceri. 


rinuancic  of  the  war  with  that  country.  And,  though 
this  was  (Irenuoufly  oppofed  by  Sir  Dudley  Ryder  and  Mr. 
Murray^  thch  attorney  and  folicitor  general,  upon  whai 
they  conddered  to  be  principles  of  policy  and  expe- 
dience, yet  it  pafTrd  into  a  law  {a).  A  'fimilar  law  has 
been  made  by  th*:  ftat.  33G.  III.  c.  27.  f.  4.  which  not 
onlv  declares  fuch  infuranccs  to  be  void,  but  alfo  fubjedis 
the  parties  concerned  in  them  to  three  months  imprifon- 
ment;  fo  that,  to  judge  by  the  opinion  of  the  lcgiflature» 
the  policy  of  fuch  a  prohibition  feems  to  be  now  pretty 
well  eftablifhcd* 

Still,  however,  thefc  reftridlions  being  only  temporary^ 
It  will  be  proper  to  enquire  how  the  law  Hands,  indepen- 
dently of  them. 

In  every  declaration  of  war  is  implied  a  prohibition  of 
all  the  King's  fubjefts  to  trade  with  the  enemy  ;  or,  by 
the  intervention  of  friends  or  allies,  to  convey  to  theni 
ammunition,  proviGons,  or  anykindof  fuccour.  This,  it 
would  feem,  comprehends,  alfo,  a  prohibition  to  infurc 
the  cflccl;>  of  the  enemy,  whether  in  their  own  fliips  or 
in  thofc  of  neutrals.  For,  to  infure  their  property,  is  ill 
cffw<5,  nearly  the  fame  tiling  as  to  trade  with  them. 

All  the  foreign  writers  agree  that  this  contraA  cannot 
be  lawfully  made  between  the  fubjeSs  of  dates  at  war 
with  each  othet.  Bynker/hoehj  who  has  written  a  chaptet 
on  this  very  quell  ion  (i),  condemns  fuch  infurances  as 
being  contrary  both  to  law  and  good  policy.  After  de- 
fining infuranee,  he  fays,    *  Pramifi  quetnadmoJum  affe^ 

*  curatiojtt  d^finienda^  ut  vel  tx  dejiniiione  confiarety  rationeni 

*  belli  omni  modo  exigere^  ne  naves y  ne  merceSy  He  alia  hojHufh 

*  bona  liceat  ajfecuran,     Hoftiiim  pei^iculum  in  fe  fufcipcrtf 

*  quid  eft  aliud  quam  eorum  commercia  mcaritima  promvvere.^-^ 

*  J^fi}lfi^^^  ^  w^^r/  pctrratf  qina  in  Jingnlis  beffi  injic" 

*  tionibus  qui/que  tanium   hoJHbus  damni  inferre  jubetur^ 

*  quBhtum  poteft.     S^uod  ft  JiU  fttamvetatur  quoquo  modo 

*  hoftium  utilitafi  couftilere.    Id  exigitjus  belli  generate.     Sin 

*  ataSf  ex  ejufmodi  affecurattonibust  plus  lucri  qtuim  damni 

*  /erre  ajfecuratores^  adeoque  noftris  quam  hoftibus^  plus  pro* 

(a)  Stat.  21  G,  II.  c.  4«-*(^)  Quzft.  jur.pub.  lib.  \,  c.  ai. 
»Vid.  Ia  Cmdo9j  ch.  2,  f.  5.    Foibicrh.  i.  o.  92. 
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*  ieffe^  id  aisy  quod  ejl  incertifjimnniy   £5*  de  quo  vtx  ipfa  f^- 

*  peritntia  judicare  f^terity  cum  interim  fit  ctrUjftmumy  Jic 
'  bofiibus  caufam  pr^beri  commercia  fua  latius  promovendi, 
'  ^uody  quia  hoftibus  eft  utile^  Iff  fere  redundat  in  njftram 

<  neiem^  omni  ratione  prohibendum  itft,' 

Fedin  {a\  after  (hewing  that  in  France  the  infurance. 
of  enemy's  property  was  contrary  to  the  law  of  that 
country,  cbferveSi  in  language  bordering  a  little  upon  de- 
riCon,  that  the  Engli/b  did  not  confide;  the  infurance  of 
enemy's  property  as  prohibited  by  a  declaration  of  war  :— 

*  For,*  fays  he,  <  they  conftantly,  during  the  laft  war(i), 

<  infured  our  (hips  and  cargoes,   as  in  time  of  peace  \ 

*  whether  they  were  deftined  for  France  or  her  (*oloiiies, 

*  or  for,  the  ports  of  her  allies,  or   thofe  of  neutrals ;' 

*  That,  it  is  true,*  adds  he,  <  did  not  prevent  our  fliips, 
'  when  taken,  being  declared  good  Prize ;  but  the  con- 

*  fequence  was,  that  one  part  of  tliat  nation  reftored  to 
'  us,  by  the  effeiSt  of  infurance,  what  the  otiier  took  from 

*  us  by  the  rights  of  war/ 

To  this  obfervation  an  Euglijhman  might  add,  that  in  Reafoai  of  po'U 
cvcry  conteft  between  thefe  rival  nations,  the  naval  fupe-  SfuSIc^  *^^ 
riority  of  Great  Britain^  if  not  countera£led,  muft,  in  a 
(hort  time,  ruin  the  commerce  of  France^  provided  it  be 
not  proteiled  by  Britifi  infurance.     But,  with  that  pro*    ' 
teflion,  the   utmofl  they  can  fufFer  will  be  the  lofs  of 
their  premiums ;  and  this  will  in  all  probability  be  more    -  \ 

tlian  compenfated  by  the  captures  made  by  their  own 
cruifers.  Thus  will  this  couTktry  lofe  one  of  the  greateft 
benefits  (he  can  hope  to  derive  from  her  maritime 
ftrength. 

But  whatever  may  be  the  policy  of  permitting  fuch  infu* 
ranee,  it  feems  that,  till  httely,  a  notion  prevailed  in  this 
country,  and  which  has  been  fupported  by  conftant  prac- 
ice,  that  the  infurance  of  enemy*s  property,  when  4unre- 


(fl)  Va!m  h,  t.  art.  3.   p.  32.  vid.  Pothier  h.  t.  n.  95.—— 
(i)  Vedh^  publiihed  his  work  in  1766,  therefore  the  warke 

s&vdes  to  muft  be  that  which  was  terminated  by  the  peace  of 

P^JO  1763. 
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ftralfiCii  by  ftatule',  Hvas  n9t  illegal  [a)  \  and  the  dccadoiial 
ri;ftraint  of  fuch  infumnce,  fiuni  tiu^e  to  time  by  acts  of 
parliament,  has  been  fairly  enough  called  in  aid,  to  (hew 
that  fuch  was  the  opinion  of  die  legiflatur<ry  or  that  the 
queftion  was,  atleail^  doubtful  when  thofe  acts  pafled. 
This  pra^ice,  after  all,  feems  to  have  arifcn  in  England^ 
rather  from  a  notion  of  policy  and  expedience,  than  from 
any  principk  of  law.  Mr.  Juilice  Buller^  in  deltvenng 
i-ord  AUnifield^t  his  opinion  in  th«gcafe  of  Bell  v.  Gil/on  \^b)  fays  ;— <*  In 
Ibi!'^^*  "**       the  years  1746  and  1747,  Sir  Dudley  Ryder,  Lord  Mam- 

Jieldy  and  other  great  men  of  tliat  time,  argued  the  quef- 
tion entirely  on  its  expedience,  and  held  that  it  was  good 
policy  to  permit  infurances  on  enemy's  property.  In 
later  times,  I  well  remember  to  have  feen  many  policies 
tried,  profefledly  on  enemy^s  property,  without  ever  hear- 
ing the  oi>je£lian  raifed.  Lord  Mansfield  did  all  in  his 
power  to  prevent  fo  diihonourable  a  defence  being  mad^. 
When  the  cafe  of  Gi/l  v.  Mafon  (r)  came  on,  I  more 
than  once  converged  with  Lord  Mamfidd  on  the  fubjed, 
being  defirous  to  obtain  his  opinion  on  the  legality  of 
iuchinfurances.  On  thclegality^  however,  I  never  could 
get  him  to  reafon*  He  often  faid,  that  in  former  times 
it  was  confidered  to  be  for  the  intereft  of  the  country 
to  infure  enemy *s  property  ;  and«  on'this  perfuafion  he 
always  difcountenanc$d  any  objection  on  that  head.  But 
he  never  went  beyond  the  ground  of  expedience.  At  fre^ 
fent,  I  think  fuch  infurances  are  not  expedient.  The 
Hate  of  the  countries  at  war  is  fuch  as  to  make  theoi 
othcrwifc.*' 

From  tliis  ftatement  of  the  learned  judge,  it  is  evident 
that  he  JBimfeif  doubted,  at  leaft,  of  the  legality  of  in- 
furances on  enemy's  property,  and  that  the  opinion  n^dk 


(«)  Vid.  the  opinion  of  Lord  Hardtvich  in  the  cafe  of  ffenlUt 
v.  Roy,  Ex.  Jijf.  1  Vcz.  320,  and  that  of  Lord  Mansfieldf  in 
Pknchi  V.  FUtcher^  Doug.  241.  and  in  Gijy.  Mafon^  inf.  36.  ; 
alfo  the  argumtti&ts  for  the  pfcunufT  in  the  caie   of  Mnfiit^  v. 

Towers,  6  T.  R.  35- W  '  *>/  ^^  P^^-  3i4-  ?«*•  A.  3» 

f.4. {^i)iTR^^4^ 
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he  fo  ansdoufly  fought,  and  which  Lord  Mansfield  feems 
fa  ftudiouily  to  have  withheld,  was,  th^rt,  in  point  of  la%v^ 
thejr  were  void  ;  but  that  he  thought  the  law  of  England 
was,  in  tliis  refpe£l,  impolitic  or  unwife.— Entertaining 
this  opinion,  it  was  certainly  competent  to  him  and  Sir 
Dudley  Ryderf  as  tnembers  of  parliament^  to  argue  againfi: 
the  policy  of  the  law,  when  the  quellion  was  agitated 
there,  whether  thefc  infurances  fliould  be  refirained  by 
an  exprefs  ftatute  or  not ;  becaufe  every  member  of  par- 
liament has  an  undoubted  right  to  call  in  queftion  the 
wifc^om,  or  the  policy,  of  any  rule  of  law,  when  he  op- 
pofes  the  pafling  of  a  bill  which  is  meant  to  enforce  the 
obfenrance  of  it.  But  to  avow  or  infinuate  that  it  mighty 
in  any  cafe,  be  proper  for  ^  judge  to  prevent  a  party 
from  availing  himfelf  of  an  indifputable  principle  of  law^ 
m  a  c§urt  of  jufiice^  upon  the  ground  of  fome  notion  of 
fancied  policy  or  expedience,  is  a  new  do£lrine  in  Wejl^ 
mnfier  Hall,  and  has  a  dire£t  tendency  to  render  all  law 
vague  and  uncertain.  A  rule. of  law,  once  eftabliflied, 
ought  to  remain  the  fame  till  it  be  annulled  by  the  legif- 
lature,  which  alone  has  the  power  to  decide  on  the  policy 
or  expedience  of  repealing  laws,  or  fufPering  them  to 
remain  in  force.  What  politicians  call  expedience,  often 
depends  on  momentary  conjunctures,  and  is  frequently 
nothing  more  than  the  fine  fpun  fpeculations  of  vifionary 
theorids,  or  the  fuggeftions  of  party  and  fadlion.  If 
expedience^  therefore,  (hould  ever  be  fet  up  as  a  founda- 
ticjn  for  the  judgments  in  Weftminjler  Hall,  the  neceflary 
confequence  muft  be,  that  a  judge  would  be  at  full  liberty 
to  depart  to-morrow  from  the  precedent  he  has  himfdf 
eftabliihed  to-day;  or  to  apply  the  (awie  decisions  to 
different,  or  different  decifions  to  the  fame  ciltcumftances^ 
at  his  notions  of  expedience  might  di£late.  Indeed  the 
learned  judge  himfelf  has  given  us  an  inftance  of  this ; 
for  he  fays,  that  in  the  then  war,  he  thinks  the  infunnce 
of  enemy's  property  would  not  be  expedient',  and jfi^^he 
tnforma  us^  that  Lord  Mansfield  was  of  opinion  that  it 
ms  for  the  intereft  of  the  country,  in  hit  time,  to  en* 
courage  it.  * 

D  4  In 
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*Cr/i  V.  Afrf/*,  In  the  cafe  alluded  to  by  Mr.  Juftice  BuUft^  the  court 

'     ^  ^         avoided   the  general  queftion,  by  refuGng  a  new  trial? 
Ifa  policy  be  IMC  ^hich  would   havc  enabled  the  defendants  to  prove  the 
faoc  of  it,  Che      faft  of  trading  with  the  enemy. — ^That  was  an  aflion 
*?l!nrrnew  m«i    ^^ought  to  rccover  the  premiums  upon  fcvcral  polici.*s  of 
tu  let  in  the  de-    infurancc,  Underwritten  by  the   plaintiff  for  the  dcfcn- 
by  cv?(deDcethat  d^nts,  who  werc  Weft  India  merchants,  and  had  a£ied 
th«infttrancewat  35  xhtix  own  brokcrs  in  netting  thefe  infurances  cfFciled. 
vitk  tkc  cntmy.  -—Upon  the  trial  of  the  caufe,  it  appeared,  that  the  de- 
.  fendants  had  property  in  the  Weft  Indln  iflands,  at  tlie 
time    they   were   captured    by  the   French  daring   the 
American  war ;  that  it  was  a  conflant  practice  to  fupply 
thefe  iflands  with  providons  from  Ireland^  notwithftand- 
ing  they  werc  in  the  hands  of  the  enemy ;  and  that,  in 
this  trade,  the  defendants  had  employed  neutral  veflfcls, 
which  tney  caufed  to  be  infured  from  different  parts  of 
the  contineRt,  to  Ireland^  Madeira^  and  Saint  TBama/Sj 
ivith  liberty  to  go  to  any  o:ie  rf  the  captured  ijlands.'^^n 
the  part  of  the  defendants,  it  was  contended  at  the  trial, 
that  thefe  voyages  were  illegal ;  and  as  both  parties  were 
in  pari  deliRo^    th«   maxim   of  law,    tnelior  eft  conditio 
pojftdentisi  ought  to  prevail.'— But  Lord  Mansfield^  being 
of  opinion  that  thefe  policies  were  not  illegal  on  the  face 
§f  them^  dire^ied  a  verdi£l  for  the  plaintiff.— In  his  ad- 
4re{5  to  the  jury,  he  faid, — "  It  is  for  the  benefit  of  this 
country  to  permit  the^  coutra£ls  upon  two  accounts  \ 
the  one  becaufe  you  hold  the  box,  and  get  the  premiums, 
at  lead  as  a  certain  profit  \  the  other,  becaufe  it  is  a  certain 
way  of  obtaining  intelligence  of  the  enemy's  defigns ; 
and  I  have  known  inflances  of  intelligence  procured  by 
fuch  methods  (/7).''-— The  defendants  afterwards  moved, 
'for  a  new  trial>  to  let  them  into  evidexKC  to  prove  the 
nature  of  this  trade,  which  was  fo  notorioufly  illegal, 
that  the  plaintlfis  mu(t  have  known  it  to  be  fo.     And,  as 
an  excufe  for  not  offerijig  this  evidence  at  the  trials  it  was 
faid  that  it  had  been  omitted  on  a  prefumption  that  the 
jury,  of  their  own  kjtiowledge,  muft  have  concluded  that 


{a)  This  addreft  to  the  jury  does  not  make  a  part  gf  the  cafe 
im  the  Term  JSLeports,  but  is  taken  from  fm-S^  xfa, 

tba 
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die  illegality  of  thefe  contrafls  was  known  to  the  plaintifF 
at  the  time  he  underwrote  the  policies.  But  the  court 
rcfufcd  to  grant  a  new  trial.  Lord  Mansfield  faid, — 
"  This,  upon  the  fact  of  it,  is  the  cafe  of  a  neutral  vcflel  j 
and  it  is  no  where  laid  down,  that  policies  on  neutral  pro« 
pcrty,  though  bound  to  an  enemy's  port,  are  void.  And 
indeed  I  know  no  cafes  that  prohibit,  even  a  fubje£b,  trad- 
ing with  the  enemy,  etcept  two ;  one  a  fliort  note  in  Roifs 
Abridgment  {a),  where  trading  witli  Scotland^  then  at  war 
with  England^  was  held  to  be  filegal  \  and  the  other  was 
a  note,  which  was  given  me  by  Lord  Hardwichf  of  a  re- 
ference in  King  JVi/Iiatns  time  to  all  the  judgcr,  on  the 
qucftion,  whether  it  was  a  crime  at  common  law,  to  carry 
com  to  the  enemy  in  time  of  war  ;  who  were  of  opinion 
that  it  was  a  mifdemeanour.  By  the  maritime  law,  trading 
widi  an  enemy  is  caufe  of  confifcation  in  a  fubje£t,  pro  - 
vided  he  be  taken  in  the  a£l  j  but  this  does  not  extend  to 
a  neutral  veflcl." 

Upon  this  cafe  it  will  be  fufficient  to  obfervc,  that  even   R«ron«  agiinln 
the  arguments  of  policy  urged  by  Lord  Mamfield  are  by  p^'mutm/rho 
no  means   fatisfaftory.     The  profit  arifin^r  from  thefe   «J'|"'''nccofene- 
imurances   is  far   from  ccrtam;  nor  does  it  appear  that 
they  arc  likely  to  a3brd  intelligence  of  the  enemy's  de- 
Cgns,  without  affording  them,  at   the  fame   time,    the 
means  of  obtaining  much  better   intelligence  of  ours. 
Every  perfon  concerned  in  thefe  infiirances  mufl  be  under 
a  ftrong  temptation  to  convey  to  the  enemy  all  fuch  infor- 
niation  as  may  put  them  upon  their  guard,  at  leaft,  agaiiift 
attacks  meditated  again  ft  their  trade  \  whereas  the  parties 
infured  have  no  motive  of  intereft  to  difclofe  the  defigns^ 
of  their  own  government. — Independently,  therefore,  of 
^c  general  queftion  of  tlie  illegality  of  holding  commerce 
^ith  the  king's  enemies,  it  cannot  reafonably  be  fuppofcd 
that  the  law  would   tolerate   a  contraft  which  has  fo 
flrong  a  tendency  to  betray  a  number  of  perfons  into  a 
breach  of  their  allegiance.     But,  be  this  as  it  may,  twp 
^(cs  occurred  while  Lord  Kenyan  prefided  in  the  court 
of  King's  Bench>  in  which,  though  it  was  not  exprefsly 

(«)  2  Roi.Ah.  J73.f-Vid.  cafe  of  \he  Nocft   1  Rob,  Adm. 
R^.  196. 

p  3  determined 
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Brandon  v.  Nef' 
6itt»  6  T.  R.  23. 

An  4lica  rn«my 
c:  nnoC  mainuio 
9v  9&len  on  a 
policf  on  goudf  I 
tl  cuf  h  they  were 
Ihipped  before 
the  war  com- 
fnc  need.     Nor 
can  bif  a^nt 
maintain  the  ac- 
fiony  though 
a  creditor  of 
the  infured  for 
sioft  than  thf 
lum  iature4 


determined  that  fuch  infurances  are  illegal,  it  was  de« 
cidcdy  tliat  no  a£tion  can  be  maintained  on  any  policy, 
at  the  fuit,  or  on  the  behalf,  of  an  alien  enemy,  at  Icaft 
during  the  war,  whether  the  infurance  be  made  before  or 
after  the  commencement  of  hoflilities,  and  though  the 
goods  infured  be  of  Briti/b  manufa<fkure,  and  (hipped 
before  the  war  began. 

The  firft  of  thefc  cafes  was  an  adion  on  a  policy  upon 
goods  on  board  the  Greyhound^  an  American  fhip,  eficfted 
before  the  paiBng  of  the  ftat.  33  G.  III.  c  27  (a).  "  at 
and  from  London  to  Bayonre^'-^i  was  ayerred  in  the  de- 
claration, that  the  policy  was  efR£ted  on  account  of 
certain  perfons  therein  named,  who  were  interefted  in 
the  goods,  and  that  the  fliip  was  captured  by  the  Engli/b^ 
— ^The  defendant  pleaded,  firji^ — That  the  perfons  in- 
terefted were  aliens,  bom  in  France^  within  the  allegi* 
ancc  of  the  French  King ;  that  before  tlic  fhip  failed,  a 
war  broke  out  between  the  King  of  Great  Britain  and 
the  perfons  exercifiijg  the  powers  of  government  in 
France  \  that  tlie  perfons  interefted  were  inhabiting  and 
commorapt  in  France^  under  the  government  there; 
and  that  they  were  enemies  of  our  King,  and  adhering 
to  his  enemies,'  icc,^  Secondly,  *That  the  defendants 
were  living  in  France,  and  enemies  of  the  King  j  and 
that  the  goods  were  fent  from  London,  after  the  com- 
mencement of  the  war,  for  the  purpofe^of  being  landed 
in  France,  and  delivered  in  ^  courfe  of  trade  to  the 
King's  enemies.' — ^To  the  firft  of  thefc  pleat,  the 
plaintiffs  rcplied,-r-^  That  the  perfons  interefted  were  in- 
debted to  them  in  more  than  the  value  of  tlie  goods 
infured  \  and  to  the  fecond, — Thai  the  goods  were  not 
prohibited  at  the  time  when  tlie  policy  was  efFe6led, 
and  that  they  were  (hipped  before  the  commencement 
of  the  war.' — Upon  demuirer  to  each  of  thefc  replica«v 
tions,  the  ^ourt  gave  judgment  for  the  defendant,  being 
clearly  of  opinion,  that  no  a£tion  whatever  could  be 
maintained  by,  pr  onisehalf  of,  an  alien  enemy. — ^Lord 
KinyottfvLiA,  ^  that  the  cafe  oi  Arithon  \^  Fifljer  [b),   pro^ 


{4)  Spp*  3»--^^(^)  i^9vg.  648,  9,  Q. 
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ceeded  on  tlic  fame  principle ;  that  there  vas  no  cafe  in 
which  the  a&ion  had  been  fupported  In  favour  of  an 
alien  enemy ;  for  tliough  it  was  held  in  Ricord  v.  Bettings 
luun  {a)j  chat  the  aclion  by  an  enemy  on  a  ranfom  bill 
might  be  maintained^  the  a^ion  was  not  brought  till 
peace  was  reftored*" 

In  die  other  cafe  it   appeared   that  the  plaintiff^  as   ^r/ow  v.  Trw. 
agent,  in  purfuance  of  direQions  for  that  purpofe,  caufed   "'*      ^    ^^' 
an  infurance  to  be  made  on  accouut  of  Arrouet  and  others,  NcitHcr  can  an 
ilabjccii  of  France^   on  goods,  confiding  of  Briti/b  ma-  taimd  on  i  po- 
nufaaures,  fliipped  on  board  the    Nancy ^  an  American   Jj^'ty**^ « iii^ 
vdleli  on  the  19th  of  March  I793f  ^^^  previous  to  the  enemy,  ihough 
infurance  and  (hipping  of  the  goods,  genei;al  reprisals  were  fcauw  wporud 
granted  againft  France^  and  an  embargo  laid  on  all  foreign   ^^<>">  iMct. 
veilcls,  except  thofe  belonging  to  ilates  in  amity  with  the 
kin^,  not  having  naval  or  military  (lores,  or  any  other 
prohibited  articles  on  boar  J  %   and  that  the  {hip  having 
f»led  on  her  voyage,  was  captured  by  the  JEngij/b,  and 
tl;c  goods  infured  condemned  as  French  property  —The 
court  held  clearly  that  this  cafe  could  not  be  difiingui(hed 
fro  Til  the  foregoing  cafe  of  Brandon  v.  Nejbitt^  and  there- 
fore gave  judgment  for  the  defendant. 

Hi!rc,  the  infurance  being  on  property  belonging  to 
pcrfons  who  were  in  the  fituation  of  alien  enemies  at  the 
time  die  policy  was  efFe£lcd,  afforded  an  opportunity  of 
deciding  the  general  quellion.  But  though  tlie  obje<Slion 
was  made  and  fully  argued,  yet,  according  to  the  report 
pf  the  cafe, 'the  court  exprcfTed  no  opinion  on  that  point, 
but  gave  judgment  for  the  defendant,  without  dating 
any  other  ground  than  that  it  could  not  be  di(lingui(hed 
from  the  cafe  of  Brandon  v.  Nejbitt. — But  as  the  ground 
of  the  decidon  in  that  cafe  was  not,  that  the  contract 
was  vofd^  but  niercly  that  an  a£lion  could  not  be  main- 
tained at  the  fuit  of  an  alien  enemy ^  the  general  queftion, 
whether  any  lofs  by  Briti/b  capture  could  be  rccoverdJ 
upoo  an  Englijh  policy,  remained  undecided  till  the  fol- 
lowing cafe  came  to  be  determined  in  tlie  court  of 
Common  Pleas. 


(a)  I  -ffirr.  1734,  »  Bl  S63. 
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Fttrtaj9v.RU'  An  infurancc  was  made  in  OHober  1792,  on  the  Ihip 
SI?  \^i{'  *  PttronelU^  the  property  of  die  plaintiff,  a  French  fubjcd 
^,  ~t xefident  at  Bayonncy  *«  At  and  from  Bayonne  to  Martinique^ 

Noaetioncan  /  ^  ^  ^. 

be  mainlined  **  and  at  and  from  thence  back  to  Bnyonne,  —  I  he  Ihip 

'jf  .■ '^^*  ^Jl  failed  on  the  voyacjc  infured  in  Oflober^  and  arrived  in 

though  the  po-  November  1 79  I  at  Mortimque^  where  (he  was  unavoidably 

pfcvioiji  to  the  detained  till  March  1794;  at  which  time,  war  having 

war,  and  tke  broke  out  bctwecn  France  and  Enzlandy  the  (hip,  with 

aftion  brought  6  ^  -    , 

after.  Bur,  xnany  Other  French  vefiels,  was,  upon  tlie  capture  of  that 
V^^'4^7^^'m'  ifland,  taken  by  the  Engli/b.  At  the  lime  the  policy  was 
luchcafe,  flight  effefted.  Great  Britain  was  in  amity  with  France^  and  fo 
oiainuiiird  fur  Continued  until  February  1793,  when  hoflilities  •  com- 
apjr  ttthcr  jofj,      menccd  between  them. — In  an  aflion  upon  the  policy, 

brought  after  the  cejfation  of  hofliUtieSj  to  recover  the  lofs 
by  capture,  the  court  unanimoufly  determined  in  favour 
of  the  defendant.-— Lord  Alvanhy^  in  delivering  the 
opinion  of  the  court,  faid,  that  the  infurance  of  enemies* 
property  'was  illegal  at  common  law,  for  the  reafons 
affigned  by  Bynlerjhcek '  and  Fa/in,  as  cited  above  {a)  ; 
^at  there  is  no  material  diftinGion  between  infuring 
fcnemics*  property,  and  infuring  againft  Brltljb  capture  1 
and  that,  though,  bj  the  terms  of  the  policy,  the  under- 
.writers  engage  to  indemnify  the  infured  againft  all  cap- 
tures and  detentions  of  princes,  without  any  exception 
of  the  aSs  of  their  own  government,  yet,  that  an  ex- 
ception of  Britijb  captures  muft  be  implied  in  the  coO" 
traft,  though  the  policy  was  effefted  before  the  com- 
mcncement  of  hoftilities  {b)  \  and  that  if  an  infurance  were  , 
cxprcfsly  made  againlb  fuch  captures,  it  would  be  void 
by  the  law  of  England. — He  added,  that,  in  his  opinion, 
the  infurance  was  good  againft  all  other  lofles  but  that 
ari(ing  frpm  capture  by  the  Britijb  forces  (f )• 

A  (hort 


{a)  Sup.  32,  33. {b)  Vid.  Bre%vficr  v.  KttchelU   I  ^alh. 

198^  where  Lord  C.  J.  Holt  held  that  if  a  man  covenant  to  do 
a  thing  which  is  lawful,  and  an  a£i  of  parliament  come  and 
(under  him  from  doing  it,  the  covenant  is  repealed.  Vid.  Dy. 
>7.pl.  178.-^—  (f)  Upon  this  laft  point  Lord  Alvanley  feemt 
to  have  expreifed  his  own  opinion  rather  than  that  of  the 
CPlutr  '  Jq  ^  cafip  of  firandon  v,  CurSnff  whi^h  will  be  roev 


f  . 
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A  fliort  time  previous  to  the  deciGon  of  this  cafe  In  Nanttt^.Tkort^ 
the  court  of  Common  V\cA^^xhzX.oi  Nantes  y.Thomffon  /I/ch.  16.^1:^ 
was  determined  in  the  court  of  King's  Bench. — ^It  was   ^  ~g 

,0  Cafe  of  a  rtco* 

an  ad  ion  on  a  policy  on  a  foreign  {hip  and  goods^  on  a   very  for  jiiofsbjr 
voyage  from  Elfmeur  to  feveral  ports  in  Sipain  \  and  it  was     ^^'^  capuiic. 
dated  in  the  declaration  that  the  (hip  in  the  courfe  of  her 
voyage  arrived  in  Plymouth  Sounds  and  was  there  arretted 
and  detained  by  order  of  His  Majefty,  and  was  after- 
vards  condemned  as  lawful  prize  in  the  High  Court  of 
Aimiralty,     There   was  a  demurrer  to   the  declaration/ 
afligning  for  caufe  that  it  was  not  ftated  on  whofe  ac- 
count the  policy  was  made,  or  what  pcrfons  were  inte- 
reftcd  in  the  (hip  and  goods  infured. — But  it  was  never 
objcfted,  cither  at  the  bar  or  by  the  court,  that  this 
aftlon  was  brought  to  recover  a  lofsoccafioned  hy  Brkyb 
capture ;  and  the  plaintifF  had  judgment. 

A  more    recent   cafe  has    occurred    in  that   court  AV/w-r^.  ^ 
in  which  a   foreign  (hip,    infured   in    the   ufual  form,  ^  ^^jt  3^6. 
was  ftated    to  have   been    *^  taken  at  prize  by  our  Lord  *y«ch.  15.  f.  3. 
**  the  King,** — ^Upon  demurrer  to   the  declaration,  one  No  lajjon  c«n  b« 

qucftion  was,  whether  an  infurance  made  in  England  rtcover  a  iof»  fey 
can  operate  as  an  indemnity  againft  Britj/h  capture. —  Bntjfi  cai»tur«. 
The  court  determined  that  no  a£bion  can  be  maintained 
to  recover  a  lofn  by  Britijh  capture. — Lord  EUenborougb 
in  delivering  the  opinion  of  the  court,  faid,  that  an  in- 
furance ag;Mnft  Britijb  capture,  eo  nomine^  ^ould  be 
iUegal  and  void  upon  the  face  of  it  {a) .  ' 

So,  where  the  plaintiffs,  who  were  French  fubjcfls  refi-  Camha  ».  Lr 
flcnt  at  Dunkirk^  caufed  an  infurance  to  be  made  in  London  4 IV/?  407. 
on  the  (hip  Mole  and  goods  on  board,  from  St.  Domingo  to   frZ^w^nr 
Jiunkirk'j  and  the  policy  was  efFefted  in  September  ly 02,   infured  in  time 

L        1  .  .  .         .  ,     r,  of  peace,  is 

wnen  this  courkry  was  m  amity  with  France.    In  September  captured  by  the 
I793>  after  hoftilities  had  broke  out  between  thofe  coun-  ^'f'jfei'kS.j 

*^  ■        »        ■  out  t  An  a^ioK 

tioned  prefently.  Lord  Ellenhorovgh  lays  it  down  that,  in  every  JJ^^^f Vlj^illri 
poUcyon  alien  property,  there  is  an  implied  exception  of  all  luft,  <««»  afrcr 
loflw  during  the  cxiftence  of  hoftilitiei  between  the  refpeftivc  ^^"^  "  *«^««^* 
countries  of  the  infured  and  the  infurera. 

[a)  In  a  fwbfjquent  cafe,  [Luhiocl  v.  Potts^  inf.  43.)  the 
fame  court  held  that  this  dodlrine  of  luor^  Ellenborougb  m\x^ 
be  taken  with  reference  to  the  cafe  of  a  policy  on  2i  foreign  Jbip^ 
irbid)  coyld  pot  be  iofuved  a^nft  capture^  in  cafe  of  bofiilities. 
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'"»?»  4  ^V  4IO- 

Gnods  purcbifrd 
in  Eng/ojui  on 
accoMnC  <if 
FrtmcAmiHf  are 
flitpped  and  in- 
furcd  before,  but 
exported  after, 
boftilitiei  corn- 
menced  between 
Qreae  Britain 
•nd  Francif  and 
are  captured  by 
a  co-belUgerenc 
—The  infurrd 
cannot  recover 
for  tbij  ioft. 


In  every  policy 
on  alien  property 
there  ii  an  im- 
pTied  exception 
of  all  lofles, 
during  holliiities 
between  I  be  re- 
fpeAive  coun- 
tries of  the  in- 
(uicdandinfu«r« 


tries,  the  ^ole,  with  her  cargo  or  board,  was  captured 
at  St.  Dontingo  by  the  Englijb  After  peace  was  rejiorei^ 
an  action  was  brought  on  the  policy,  to  recover  for  this 
lofs. — But,  the  court  determined  that  this  a6lion,  being 
brought  to  recover  a  lofs  by  Britt/h  capture^  could  not  be 
maintained. 

Even    where    goods,    purchafed   in    London   for  ac« 
count  of  certain    French  fubje£ls    refident  at   Bay^nne, 
were,   in  January   1793,   (hipped   on   board  the  Grey 
hmndj  warranted  an  American  (hip,    and  on  the  2 id  of 
the  fame  month  infured  on  a  voyage  from  London   to 
Bayontu.     On  the  4th  of  February  1 793,  bills  of   lading 
were  (igned,  and  on  the  following  day  forwarded  to  the 
c6nfigneeS'at  Bayonne.     On  the    fame  4t}i  of  February  an 
embargo  was  laid  on  all  French  fliips  and  property  in 
the  ports  of  Great  Britain.     On   tlie  iJth  of  February 
the   (hip  failed  from  London  for  Bayonne,   having  been 
firft   regularly  cleared   out   for  that    voyage.     On   the 
1 2th  of  February  war  was  declared   againft  France.     In 
the    latter   end   of   February  the  (hip    was    obliged    to 
put   into  a  port  in    Spain,    and   before  (lie    could  pro* 
cced  on   her  vopge  to  Bayonne,  the  cargo  Was  fcized 
by  the  officers  of  the  King  of  Spain^  then  at  war  with 
France,    and  afterwards    condemned  as.  prize. — ^In    an 
a£tion  on  the  policy  to  recover  for  the  lofs  occafioned  by 
this  feizure  and  detention,  the  court  determined  that  the 
plaintiff  was  not  entitled  to  recover,— Lord  Ellenbcrough, 
in  delnrering  the  opinion  of  the  court,  faid,  that  in  the 
foregoing  cafes  of  Kellner  v.,  Le  Mejurier,  and  Gamba  v, 
I,e  Mefurier,  it  was  the  opinion  of  the  court,  that    the 
general  terms  of  infurance  againft  capture  in  our  policies, 
are  to  be  underftood  as  virtually  containing  an  exception 
of  fuch  captures  as  might  evetitually  be  made   by  his  Majefiy 
and  hisfubjeEls,  and  againft  which  a  Britijb  fubje£l  could 
not,  confiftently  with    his  public  duty,  infure  in  dire£k 
terms }  and,  confequently,  that  wherever  the  generality 
of  the  terms  of  infurance  might  produce  a  fimilar  con-> 
travention  of  public  intereft,  they  muft  be  fo  conftrucd 
as  to  exclude  the  particular  event  or  peril  which  could 
not  be  made  the  fubje£l  of  legal  infurance  in  diredk 

terms } 
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terms;  and»  therefore^  that  an  infurance  on  fpoA%  gfrttraJlj^ 
muft  be  underftood  with  a  provifo,  that  it  Jhall  not  extend 
to  cover  any  Iq/s  happening  during  tie  emftence  of  ho/Hlities, 
ietweeti  the  refpeOtve  countries  of  the  infused  and  infurer  [a). 

In  a  fubfequent  cafci  after  a  (hip  and  cargo  had  been  Luyh^^wVm*^- 
tnfured  from  Trinidad  to  Gibraltar^  at  a  premium  of  20   ^  jllJIL^ 
cruineas  per  cent.,  to  return  loA  for  convoy ;  the  under<r   'j  (««»» ^*»^ 
writers,  in  conudcration  of  a  further  premium  of  five  mhj  u  kgaiif 
guineas  per  cent.^   agreed  to  infure   <«  againft  all  rilks  ^BniiMun!^^ 
w  whatfoever,  Britijb  capture^  felzure^  and  detention  in^  pi^rt,  mmd  Jt. 
«*  eluded.** ^^It  was  contended  on  the  part  of  the  undet-  f •reign  propenf 
writers,  on  the  authority  of  what  was  faid  in  KellnerY.  «n*^*»^.«J- 
Le  Alefurier  {b)^   that  this  memorandum  extending  the   nntifiiknftik 
infurance  to  Britijb  capture,  &c.,  vitiated  the   policy.—  *^P*"^ 
In  anfwer  to  this  it  was  alledged,  that  the  mertiorandum  . 
was  legal ;  for  that  Britljh  property  might,  through  ig-  ^ 
norance  or  wrong,  be  feized,   captured,  &c.  by  Britijb 
(hips  of  war,   and  lofs  and  damage  would   thereupon 
enfue,  though  the  property  were  afterwards  liberated  \ 
againft  which  lofs  the  infurcd  might  lawfully  contract  to 
be  indemni(icd. — ^l^he  court  feemed  to  concur  in  this 
opinion,   and  obferved  that  what  was  faid  in  Kellner  v. 
Ia  Mefurier  muft  be  taken  virith  reference  to  the  cafe  of 
1  policy  on  a  foreign  Jbipj  which   could  not  be  infured 
againft  Britijb  capture,  in   cafe  of  hoftilities*     They  alfe 
feemed  to  think,   that  the  memorandum  might  be  con- 
ftrued  to  extend  to   prote£l  the   infured  againft  lofTet 
ariCng  frpm  unlawful  capture,  &c.  by  Britijb  (hips ;  or 
even  from   temporary  lawful    detention,    without    any 
fault  of  the  infured  ;  and  that,   taken   in  this  fenfe^  the 
memorandum  would  npt  vitiate  the  policy.   But  the  caufe 
was  decided  upon  another  point  (r). 

But  a  neutral,  though  refiding  in  the  enemy's  country, 
and  carrying  on  trade  there,  and  even  in  partnerfhip 
with  an  alien  enemy,  may  infure  bis  intereft  in  the  joint 
property, 

{a)  Vid.  the  cafe  mi  Furtado  v«  Rodgers^  fup.  40.  in  whi^ 
IxNnd  .Ahvaidey  declares  it  to  be  his  opinion  that,  an  infuranee  o(F 
ibreign  property  it  good  againft  all  other  lofles  but  that  ariUng 

(rem  capture  by  Britt/b  forces. {Jb)  Sup.  41.  inf.  ^h.  IJ^ 

1^  3f-—  (c)  Vid.  inf.  ch.  3.  (.  9, 
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Ketch  V,  Eiiie,  As,  whcrc  an  infurancc  was  made  on  tlic  half  of  a 

ry.ch.ii.T.  5.  fliip>  8cc.  *«  at  and  from  U Orient  to  the  fouthern  whale 
A.  eutrai  rcfid-  fifl^cry." — In  an  a£lion  brought  to  recover  a  lofs  by  the 
jng  in  the  ene-  detention  of  thc  French  government,  it  appeared  that  the 
«Dd  caiiy^ngon  infured  was  a  fubje£^  of  the  United  States  of  America^  and 
trade  there  m  jjj^j  formerly  refidcd  feveral  years  in  London^  but  for  fome 
an  alien  eucmy,  years  previous  to  the  making  of  the  infurance  in  queftion, 
rwLnu/dl'in*'  ^^  ^^^1^  ^^  VOrient,  and  was  jointly  concerned  in  the 
ibe  joint  pro-       fouthcrn  whalc    fifliery,  with  M.  Berard^   a   native   of 

France^  refidcnt  at  U  Orient ^  but  their  interefts  were 
infured  by  feparate  policies,  effcified  by  feparate  agents. 
Thc  plaintiff,  ftiortly  before  making'  the  infurances  in 
queftion,  came  to  England^  and  returned  to  France  pre- 
vious to  the  commencement  of,  hoililities  with  Great 
Britain  \  and,  having  remained  there  about  four  months, 
returned  again  to  Englatid^  and  continued  to  re  fide  there 
from  that  time. — ^It  was  infilled  on  the  part  of  the  de- 
*  fendant,  that,  as  the  infured,  at  the  time  the  infurance 

was  effefted,  was  domiciled,  and  carried  on  trade  in  France^ 
and  owed  a  temporary  allegiance  to  the  governing  power 
of  that  country,  thc  objeftion  applied  as  ftrongly  to  his 
recovering,  as  if  he  were  a  natural  born  fubjed  of  that 
country. — But  thc  court  determined,  that  the  plaintiff, 
not  being  an  alien  enemy,  but  a  native  of  America^  and 
then  refiding  in  England^  was  under  no  difability  to  fuc 
in  this  cafe;  and  that  the  confequence  of  allowing  this 
obje£^ion  would  be,  to  render  it  illegal  to  iufure  th« 
property  of  neutrals  in.  an  enemy's  port. 


Sea.  IL 

What  Perfons  may  be  Infurers. 

Uadcrwritcri*-      jNSURANCE  is  a  fpecies  of  game  which  requires  great 

^  prudence  and  circumfpe£tion  in  tbofe  who  are  engaged 
•  in  it  as  underwriters.    They  (hould  be  expert  in  analyfing 

riiks  and  calculating  probabilities ;  in  forefeeing  the  dan- 
gers of  the  fea,  and  the  danger  of  fraud.  They  ibould 
be  able  to  form  a  found  judgment  by  combining  all  cir« 
cuniftances,  and  comparing  them  with  the  rate  of  pre« 
mium.    To  form  fuch  a  judgment^  in  many  cafes  requires 

gr«at 


Ch.ll.  §  a.]         Infurers — Underwriters.  45 

great  fagacity,  penetration,  and  experience.  Butifmeif 
pofTeffing  all  thefe  advantages -are  fometimes  deceived^ 
what  muft  be  the.  fituation  of  thofe  who,  allured  by  the 
defire  of  gain,  blindly  put  their  Cgnatures  to  every  policy 
that  is  prefented  to  them,  without  confidering  the  prcci« 
pice  to  which  their  temerity  leads  them.  A  wife^nder- 
writer  will  judge  for  himfelf,  and  not  implicitly  follow 
others  who  n^y  have  fubfcribed  before  him,  however  re- 
markable for  fagacity  and  experience  {a). 

In  France^  underwriters,   if  we  may  credit  fonie   of  charaarr  sf  tbe 
the  beft  authors  of  that  country,   were  never  remarkable  ^"."^^  **°^^" 

,      '  wnccrv 

for  their  readinefs  to  do  juftice  to  the  infured.  They  are 
accufed  of  reforting  to  captious  exceptions  and  fraudu- 
lent fubterfuges  to  elude  the  payment  of  their  lofles  {b). 
Afftcuratores  pler&mque  dlfferenda  folutionis  gratid,  nodum  in 
fcirpo  qiutrunt  (r). 

With  us,  if  there  are  a  few  underwriters  who,  under  Cbar*a«  of 
the  guidance  of  ill  advifers,  fometimes  fet  up  unworthy 
tbje£lions,  there  are  many  who  are  the  vi^ims  of  their 
own  good  faith  and  eafy  credulity  {d).  The  mod  cau- 
tious find  it  extremely  difficult  to  efcape  the  fnares  which 
knavery  prepares  for  them.  No  wonder,  then,  if  they 
are  fometimes  tempted  to  make  captious  exceptions,  when 
it  is  confidered  that  they  can  only  fee  with  the  eyes  of  « 

ihe  infured ;  that,  in  general,  they  can  only  defend  them- 
felves  by  fuch  papers,  and  other  fcraps  of  evidence  as 
diey  can  obtain  from  the  fame  quarter;  and  that,  with  all 
the  precautions  they  can  employ,  they  often  pay  what 
they  might  juftifiably  difpute. 

At  common  law,  any  man,  or  company  of  men,  might  The  two  infu- 
be  infurers;  and  individuals,  upon  their  own   feparate  ercaJ^by^the** 
account,  have  ftill  the  fame  right. — But,  it  was  fuppofed,  ^  ^*  *•  ^'  **• 
or  pretended,  about  the  beginning  of  the  laft  century,  tha( 

.  {a)  Pondere  fe  I  Jirmati  po/pno  effere  delfino  da  indurre  alirif 
TargOf  c.  5a,n.  33. 

(h)  Vid.  Enurig,  voL  2.  p.  244.  On  lei  a  compares  auxfemmtf 
f Kf  con^ifiveHi  avec  phifir-^  Cff  qui  enfanterU  avee  doidmr.  — ^ 
(f)  Siroccbm gL  39.  n.  i.  *  (J)  Modernis  iu  Umporihutf  qwh 
hui  framJUt  a  mavarchis  fnquentliu  commiiiuniurf  dlgnt p^iiits 
miferaiiime  cen/in  debcnS  affrcuratoresj  quam  ajfseuratu     Cnfaregh^ 

£Cb.  xi^a.3. 

com- 
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A  charter 
framed  tonchy 


All  other  com- 
pemict  art  re- 
•ftraioed  from  in* 
fining  fliipi  and 
goodtatfca,  or 
knifing  money 
•■  bottomry* 


commerce  had  fuffered  confiderably  by  perfons  iii  infolvent 
circumftances  anderwriting  policies  of  infurance;  and  hav- 
ing rrceived  large  funis  in  premiums^  becoming  bankrupts^ 
or  otherwife  failing  in  making  good  their  loiles.  To  re- 
medy this ;  but  more,  perhaps,  to  enable  government 
to  raife  a  fum  of  money  by  the  fale  of  a  monopoly,  it 
was  thought  expedient  to  ere£i  two  companies  for  the 
purpofe  of  making  marine  infurances,  with  fuch  fundtf 
to  anfwer  all  demands  on  their  policies,  as  might  give 
(Confidence  to  fuch  mercantile  adventurers  as  were  un- 
willing to  depend  on  individual  underwriters  i  ftill,  how- 
ever, leaving  to  merchants  the"^  option  of  infuring  with 
fuch  underwriters  when  they  thought  proper.  To  this 
end,  the  flat.  6  G.  I.  c.  i^.  authorifed  tlie  King  to  grant 
charters  to  two  diilind  companies  or  corporations  for 
the  infurance  of  ihips,  goods  and  merchandizes  at  fea,  or 
going  to  fea,  and  for  lending  money  on  bottomry.  They 
were  to  be  im'efted  with  all  the  powers  ufually  granted 
to  corporations,  and  the  privilege  of  purchafing  lands  t© 
the  amount  of  voocl.per  annum.  Each  was  to  provide  a 
fufficient  capital,  and  a  competent  dock  of  ready  money, 
io  anfwer  all  demands  on  their  policies. 

In  purfuance  of  the  powers  given  by  this  ad,  the  two 
propofed  companies,  the  one  called  the  Royal  Exchange 
AJfurancfy  and  the  other,  tlie  London  AJfurance^  were 
eftabliihed  by  Royal  charters,  bearing  date  the  2  2d  day 
Oi  June^  1720. 

But  the  moft  important  privilege  granted  by  this  a£l 
to  thefe  companies  was  the  exclufive  right  of  making 
marine  infuranccs,  and  lending  money  on  bottomry,  as  a 
company  or  partner/bip^  on  z  joint  capitaL  For  this  purpofe 
the  act  (fe£l  12)  declares  that,  <  during  the  continuance 
«  of  thefe  corporations  refpeftively,  all  other  corporations 

*  then  in  being,  or  aften;vards  to  be  eftabltflied,  whether 

<  fole  or  aggregate,  and  all  focieties  and  partnerfhips  for 

<  infuring  (hips  and  merchandizes  at  fea,  or  going  tofea, 

*  and  for  lending  money  on  bottomry,  (hall  be  reftraincd 

<  from  granting,  (igning,  or  underwriting,  any  polidci 
«  of  infurance  upon  any  (hips,  goods,  or  merchandizec» 

*  at  {ea>  or  goipg  to  fea^  and  frojn  lending  money  on 

'  bottomry: 
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K  bottomiy  :  And   that  if  any  corporation  or  perfons  in  And  all  policict 

<  partncrfliip,  (other  than  the  faid  two  companies),  (hall  ^mp^iHy  Aaii^ 

*  prefttine  to  erant«  fign;  or  underwrite  any  fuch  polio V)  be  void,  and  ihc 

<  or  make  any  iuch  contract  of  infurance,   eVery  /uch  wrinta  forftired. 
'  policy  fiiSdl  be  i^o  foBo  void  \  and  all  fums,  fo  figned 

*  and  underwritten,  (hall  be  forfeited,  one  moiety  to  the 
^  King,  the  other  to  the  informer,  who  (hall  fue  for  the 

*  fame  in  any  of  the  courts  of  Wefiminfier^     And  if  any  And  ill  Uttom* 

•  /«  .  t  1       r  .  i    ry  b«nds  decmtd 

<  fuch  corporation  or  partner(hip,  (other  than  the  laid  ufuiioM. 

<  two  companies  reipe£tively),   (hall  lend,  or  agree  to 

<  lend,  any  money  on  bottomry,  the  bond,  or  other  fecu*- 

<  rity  for  the  fame,  (hall  be  void,  and   fuch  agreement 
^  adjudged  to  be  an  ufurious  contra£^,  and  the  offenders 

'  (hall  fuffer  as  in  cafes  of  ufury.     Neverthelefs  it  is  de-   But  tht  right  of 

<  dared,  that  any  private  or  particular  peffon  or  perfons  ren  contiauet  u 

*  (hall  be  at  liberty  to  underwrite  any  policies,  and  en-  beforttheaA. 
^  gage  in  any  infurances,  upon  (liips,  goods,  or  merchan- 

<  dizcs,  at  fea,  or  going  to  fea,  or  may  lend  money  oijl 
'  bottomry ;  fo  as  the  fame  be  nqt  upon  acpount  or  rilk 

*  of  any  corporation^  company,  or  partnerfhip. 

The  rights  and  privileges  of  the  Eafl  India  and  South 
Sea  companies,  which  they  enjoyed  before,  are  referved 
2nd  fecured  to  them  by  this  a£t,  except  as  to  the  infu- 
ranee  of  (btps  and  merchandize. 

The  monopoly  thus  granted  to  thefe  companies,  was  Confidentioa 
txpe£ted  to  prove  fo  profitable  that,  as  the  price  of  it,  JrTviiege. 
each  of  tliem  agreed  to  pay  300,000/.  into  tlie  Exchequer 
for  diicharging  the  debts  of  the  civil  lift.     But  (by  }  15.)   How  thefe  com- 

,  .  ..,.«.  panics  may  be 

'  Upon  three  years  notice,  at  any  time  within  thirty- one  ditTdvcd. 
years^  and   repayment   of  the  300,000/.,  each  of  thefe 
corporations  miglu  be  determined  by  a  vote  of  the  Houfc 
of  Conunons* 

And  (by  $  i6.)  it  is  provided  that  if,  after  the  ex- 
piiation  of  the  thirty-one  years,  the  king  (hould  judge 
the  further  continuance  of  thefe  corporations  to  be  hurt- 
ful or  inconvenient  to  the  public,  he  may,  by  letters  pa* 
tentf  revoke  or  avoid  them,  without  any  inquifition  or 
/ciri  factAs  for  that  purpofe.  However,  they  very  foon 
found,  or  pretended,  that  they  had  agreed  to  purchafe 
tliis  monopoly  at  too  high  a  price ;  for,  in  the  very  next 
yea,  it  appears  by  the  ftat  7  G.\.  c.27.  §  26.,  that 
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jj"  1 8 8,750  of  the' quota  of  tach  company  remained  un* 

paid ;  and  this  fum,  on  account  of  the  difficulties  they 

were  then  fuppofed  to  labour  under,  was  remitted  to  them. 

Whether  they  As  it  is  now  become  a  maxim  confirmed  by  the  expe- 

ought  to  be  fuf-       .  r  ,1     ^  ^  /     .  . 

ietedtucootixiue.  "cnce  of  agcs,  that  every  permanent  monopoly  is  perni- 
cious and  hurtful  to  the  bed  interefts  of  the  public,  it  is 
a  qucftion  well  worthy  of  the   ferious  confideration   of 
government,  whether  the  continuance  of  thefc  companies 
ought  to  be  any  longer  tolerated.     It  requires  no  argu- 
ments to  prove  that  it  would  be  highly  conducive  to  did 
interefts  of  commerce,  if  underwriters  were  permitted  to 
fubfcribe  policies  of  infurance  in  their  partnerfliip  names, 
and  upon  a  joint  capital. 
C<inu«<ls  mad*        So  long,  however,  as  thefe  companies  are  fuiFered  to 
S«rifhttl?'iht    retain  this   monopoly,  the  law  will  proted  them  in  the 
infurance  com-     enjoyment  of  it ;  and,  therefore,  contrails  made  in  dero- 
apdvoid.      *     gation  of   their  rights  will   be  deemed  illegal. — Thus, 

the  objedt  of  the  1 2th  fection  of  the  a£t  was,  not  only 
to  reftrain  avowed  partnerQiips  from  makihg  infurance^ 
publicly  in  their  partnerfliip  names,  but  alfo  to  fecure  to 
thefe  companies  theexclufive  right  of  infuring  (hips  and 
goods  at  fea,  as  a  company^  upon  a  Joint  capitate  by  making 
it  illegal  to  employ  any  other  joint  ftock  in  this  fpecies  of 
infurance.  And  the  following  cafe  will  (hew,  that  no 
contract  arifing  out  of  any  agreement  made  in  derogation 
of  this  right  can  be  legal  or  binding. 

MifchJi  V.  CotJt.       ^  *°^  ^'  ^^^  ^^^^  jointly  engaged  in  the  bufinefs  of 

$mrm,  %  H.  BL     infurancc,  which  was  carried  on  in  the  name  of  A.,  be- 

—       came  bankrupts. — A.  having  paid  much  more  for  lofles 

j^iofhf encared  ^^^^  ^^  ^^^  received  in  premiums,  his  affignees  brought 

in  infurancet  in  gn  a£lion  againft  the  aflignee  of  B.  to  recover  a  moiety 

9nd  A.  pays     '  of  the   money  thus  advanced. — Upon  the  trial  before 

»ore  in  loflea  j^^^j  q  j   £        ^^  plaintiffs  wcrc  Doufuited  J   his  lord. 

than  he  receivei  .     .*    •  r         •    • 

in  mremiumf,  (hip  being  of  opinion,  that,  this  demand  arifing  out  of  a 
tankrautt.^  partnerfliip  prohibited  by  the  ftat.  6  G.  I.  c.  iS.,  no 
A.'t  affignces       aftJon  could  be  maintained  for  it. — ^Upon  a  motion  to 

Diall  nut  recover   ^  ^  *  ^ 

from  ihufe  of  B/j  fet  afide  this  nonfuit,  it  was  contended  on  the  part  of 
mon^Jfhw  ll'cu  the  plaintiffs,  that  the  objed  of  the  ftatutc  was  to  pre- 
iraoccd.  Yent  a  competition  between  the  infurance  companies  and 

any  other  open  and  oftcnftbk  fartmrjbips^  which  might  gain 

credit 
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(Tciii  in  oppofitlcn  to  the  companies  ;  but  here  only  one 
individual  appeared,  on  whofe  fingle  fecurity  the  in- 
fured  relied. — But  the  coujrt  were  unanimoufly  of  opinion 
that  the  nonfuit  was  rielit ;  for  the  provifions  of  the  z€t 
would  be  at  an  end  if  a  perfon,  by  infuring  in  his  own 
name,  could  have  the  benefit  of  a  joint  capital^  which  the 
tfk  exprefsly  prohibits,  though  the  party  fubfcribing  fliall 
be  cftopped  from  fctting  up  a  fecret  partnerihip  to  defeat 
a  honijide  infurancc» 

So,  where  an  underwriter  paid  the  whole  lofs  upon  a   S»f^t^>^  v. 
policy,   and  one  Brj/low^  who  had  agreed  to  divide  the  after  Eafl.  i7i{|y 
riik  with  him,  alfo  paid  his  moiety  to  the  broker. — ^Thc   ^'"'^  ^* 
underwriter  brought  an  a£lion  againft  the  broker  for  thi$  A*»  «>  undcr- 
money,  as  being  money  received  by  him  from  Brtftow  iof»,"andy!'hU 
to  his   ufe. — ^Lord  Kemcrtt  who  tried    the   caufe,   was   '•c^'t  Partner  -^ 
clearly  of  opinion,  that  this  was  a  partnerfhip  within  the   the  broker  for 
aft  of  parliament ;  and  held  that  the  underwriter  could  A^wnnot  miiiT 
not  maintain  an  a£tion  ai^ainft  the  broker  to  recover  the   ^*"  ■"  "^'°"  ^ 

**  recover  thii  mo* 

moiety  fo   paid  to  him  by  Bri/lowy  and  nonfuited  the  ney  from  tht 
plaintiff— w  If,"  faid  his  Lordfhip,  « a  fingle  name  ap.  ^^'^ 
pear  upon  the  policyi  as  in  this  cafe,  the  infurer  iball 
never  be  allowed,  if  a  lofs  happen,  to  defeat  a  ioni  fide  * 

infurance,  by  faying  to  an  innocent  perfon,  that  there 
was  a  fecret  partnerfhip  between  himfelf  and  another,  fo 
as  to  avoid  the  policy.  But  here  the  plaintiff  is  himfelf  the 
underwriter^  who  comes  to  enforce  an  illegal  contra£jt : 
It  is  a  partnerfhip  pro  hdc  vice\  and  this  party  cannot 
apply  to  a  court  to  enforce  a  contra£t  founded  in  a  breach 
of  the  law/'— -No  motion  was  made  to  fet  afide  this 
nonfuit ;  and  Lord  Kenyon^  fome  time  after,  took  occafioo 
to  mention  to  the  bar,  that  he  had  ftated  the  cafe  to  the 
reft  of  the  judges  of  the  court,  who  all  concurred  witl> 
him  in  the  opinion  he  had  given. 
Upon  the  fame  principle  which  governed  thcfc  two   Nwwinth* 

^.,  ,/-,,  .       ,1  n.  ofenhble  unrfer- 

cafes.  It  has  alio  been  determined  that  an  action  cannot  writer,  on  the 
be  mainuined  on  behalf  of  the  oftenfible  underwriter,  ^^rti^liS'iu 
seainft  the  broker  who  managed  the    infurances  of  a  iflegai,  recover 

_  .  ,    ,  .       1  .     •        t        •/•         {xMta  the  broker 

partnermip,  to  recover  a  balance  in  his  hands  anting  (},« pro6ts  •f 
from  the  profits  of  thofe  infurances;  even  upon  the  ground  [^jf^^JJf;^'** 

%  that 


5*  Partks  to  the  Contrail.  \JL  L 

that  the  partnerfliip  wat  illegal,  and  the  ofteufible  under- 
writer the  fole  Uifurer. 
Mmek^.ffcJf^Mf       Thus:  A.  and  B.  were  partners^   as   merchants;    anil 
^^'        C.  and  D.  were  partners,  as  infurance  brokers :  A.  B.  and 
A.  B.andD.        D.  agreed  to  become  partners  as.  underwriters  j    but  the 
at  underwriters,    name  of  A.  only  was  to  be  ufcd.     Policies  were,   from 

A^VIInd  D      ^^n^C'^^  ^"^c>  fubfcribed  in  the  name  of  A.,  fometimes 
receive ;!  t  pre-     by  himfclf,  fometimcs  by  D.,  and  premiums   were  rc- 


liums  M%  itilu* 


rancc  biokcrfc^  ccived,  whlch,  (after  deducting  lo/Tcs,  &c.),  amounted  t-o 
A.cannui dif if-    /'.24c c  I'js.  \d. — A.  and  B.  employed  C.  and  D.  as  bro- 

firnilhep.rtiier-    ,  -        "^  .    ^  ^     1     ir         i  11. 

fiiip by  ii'fiAtng    KCTs,  to  get  Huuranccs  eiiccted  ior  them,  and  t>ecame  m- 
ihai  »if  alone        dcbtcd  to  them  in  f,226Q  I IJ-,  c^.  for  premiums. — A.  bc- 

wa«  the  infurer,  j:^  y  ^   ^  r 

io  as  to  recovr     came  bankrupt,  anti  his  affignecs  broirght  an  aftion  againft 

tCTmonty  tt-'    ^'  ^^^^  ^'  **^i' ^-covcT  tuc  above  fum  of  £245$  '7-^«  i^-  ^* 
ceiredby  ihrm     money  had  Tind  received  by  them  to  the  ufe  of  the  bank- 

faiA*  B.andD  ^^  ,.  r         \  /-         r  1  •    •  r 

nipt. — Upon  this  cafe,  the  qucliion  for  the  opnnon  of 
the  court  \v.i.s,  v/hethcr  rhc  plaintifFji  were  entitled  to 
recover  the  whole  fum  of  ^;.^ 5 5  17J.  la.  as  rhe*net  profit 
of  the  infurauccs  r.izJ.Q  in  the  name  of  A.  j  and  if 
fo,  whetiicr  the  defLn'.Ianis  had  a  right  to  fct  off  the 
;f  2269  1 1-.  5  J. — It  ^3'r.s  infilled  on  the  part  of  the  nlain- 
tifTs^  thar,  though  tlie  partncrfhip  between  A.  B.andD. 
as  underwriters  was  illegal  and  void,  and  to  be  laid  out 
of  the  cafe,  yet  the  infur^nces  were  not  fo  \  and  it  would 
be  unjuil;,  that,  where  tlie  infurcd  liad  had  tixe  benefit  of 
the  policies,  tlic  inuircr  fiiould  be  liable  to  Uie  rifk,  and 
yet  not  be  entitled  to  the  premiums  j  that  as  the  money 
muft  be  confidcred  as  r.c^iially  received  by  the  defendantie 
as  brokers  for  A.  onlyy  they  ought  not  to  objcft  to  pay^ 
ing  it  to  his  afiignees  on  account  of  an  illegal  contraA  be^ 
tween  h:m  and  others. — But  the  court  were  unaniinoufly 
of  opinio::;  that  the  plaiiuifis  were  not  entitled  to  recover 
any  thing. — ^Th?fy  faid,  that  the  objcd  of  rhc  flat.  .6  G.  L 
c.  18.  was  to  protect  the  two  companies  from  any  com- 
peiition  with  other  companies  forincA  into  partncrftiips  ; 
and  it  ena^ied  that  all  policies  contrary  to  thefe  provifions 
(hould  be  void ;  but,  that  it  was  only  void  a«  between 
the  infurer  and  his  fccret  partners,  not  as  between  him 
ind  the  infurcd,  who  knew  nothing  of  the  partuerQiip^ 
that,  as  the  plaintiiFb,  however,  avowed  that  the  bank- 
rupt had  infured  in  direct  violation  of  the  ilatute,  and 
r.  a$ 
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as  all  tlieir  claims  arofe  t)ut  of  this  illegaltranfaflion,  the 
law  could  give  no  efFc6t  to  it ;  that,  as  to  the  money 
being  received  by  the  defendants  to  the  ufe  of  A.  only, 
that  was  an  inference  contrary  to  the  faft  ;  for  they  re- 
ceived it  for  the  ufe  of  the  partners  in  an  illegal  pirt- 
nerfhip  \  and,  as  between  A.  and  his  partners,  the  plain- 
tiffs could  not  be  fuffered  to  difaffirm  the  partnerfliip. 
They  confidered  the  foregoing  cafes  of  Sullivan  v.  Greaves^ 
and  Mitchell  v.  Cochburne^  as  clear  authorities  in  favour  of 
the  defendants. 

It  is  obfervable  that  though  the  ftatute  declares  that  Thowjhfudi 
every  policy  fubfcribed  by  any  other  partnerfhip  than  the  v«id,  iis  betwe«a 
two  companies  fhall  be  ipfofaffo  void  ;  yet,  in  each  of  the  ^eri'^^'lrtwH 
three  foregoing  cafes,  it  was  diftinftly  declared  that  though  f»i  at  betvtcn 
thefc  partnerfhip  contrafts  were  void,  as  between  the  and « ianoecm 
partners  themfelves,  yet  that,  a^  between  the  underwriter  infurt^* 
and  the  infured,  who  knows  nothing  of  the  partnerihipj 
they  are  good  and  binding.   This,  indeed,  muft  have  been 
the  meaning   of  the  legiflature.     Therefore,  if  a  Angle 
name  appear  upon  the  policy,  the  perfon  who  fubfcribed 
it  (hall  never  be  allowed,  if  a  lofs  happen,  to  defeat  a 
bond  fide  infurance,  by  faying  to  an  innocent  perfon,  that 
there  was  a  fecret  partnerfhip  between  him  and  another^ 
fo  as  to  avoid  the  policy. 

The  principle    upon  which  thefe  cafes  were   deter- 
m'med  has  been  flnce  fully  approved  and  confirmed,  in  a 
cafe  which  came  before  the  court  of  Common  Pleas, 
while  Lord  £7^/1  fat  as  chief  juflice  there.- — Am  arbi-  -*'^'^'v.  Af««^ 
trator,  after  awarding  that  a  fum  of  money  was  due   3^. 
from  the  plaintiff  to  the  defendant,  upon  the  balance  of    ,  — ~ 

^  *  Ad  arbirrator 

an  account,   proceeded  thus :  "  And  I  alfo  find  and  de-  twatdi  a  bjiianc* 
termine  that  the  faid  plaintiff  is  further  indebted  to  the  pa*i„i°™  tn^ 
fWid  defendant  in  the  fum  of  680/.  2/.,  being  one  moiety  !*»«»•»  upon  joint 
of  divers  fums  of  money  paid  by  the  defendant,  for  and  tVi*  p*rt  0/  rh# 
on  account  of  loffes  on  policies  of  infurance,  underwritten  ■^**^  *•  ^**^ 
by  agreement   between  them,   at  their  joint  rijky  aud  for 
for  their  joint  benefit  \**  and  he  accordingly  awarded  that 
fum  to  the  defendant. — ^The  arbitrator  flated  the  fpecific 
ground  of  this  part  of  his  award  for  the  exprefs  purpofe 
of  enabling  the  plaintiff  to  take  the  opinion  of  the  court 
mpon  the  legality  of  it ;  knd  a  motion  being  accordingly 
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~"n^<ic-^wuh    that   view, — ^tlic     court    were     clearly   of 

52  Vv  .x\  rjfl}>iaM3irti»rtIirrl3ttcr  part  of  the  award,  being  founded 

-^Ui^tjic^  illegal  partnerfliip  waa-void,  and  therefore  fet  it 

But  ihfQraficet  But  tne  rigour  of  the  principic  wlilcli  governed  tlie 
Mdeupona^  court,  in  thcfc  decifions*  feems  to  have  been,  in  fome 
joint  capiNi,  degree,  relaxed  in  the  two  following  cafes,  in  which  it 
fobfcribcr  be  not  appears  to  have  been  the  opinion  of  Lord  Kenyon,  ancL 
wiSk/*'  ****        the  court  of  Kings  Bend,  that  infurances  may  be  legally 

made  upon  a  joint  capital,  provided  each  fubfcriber  to  it 
be  only  liable  to  the  amount  ef  his  fubfcription,  and  not 
each  for  the  whole. 
Hsrrifni  v.  Af/7.  Thc  firft  of  thcfc  cafcs  was  an  a£lion  on  two  policies 
ttrW/«l.i796^  of  infurance  on  the  AnnzxiA,  Elizah^tk^  from  Dantzic  to 
7  T.  R.  340.  g.  Loftdon, — The  plaintiflF  and  defendant  were  members  of 
A  number  of       thc  **  Whitby  Ailbciation/'   confiding   of  a  number   of 

fliip  owners  fub-  ^  r    n  "  1       r       1^  • 

fcrib«  a  fun  pro.  P^Hons,  owners  01  ihips,  each  of  whom  m  proportion  to 
portioned  to  their  jjj^  fliippin(T    paid  a  certain  fum,  which  formed  thc  dock 

urppinfy  to  a  rr     o*   *  ^ 

comvon  ftock  of  the  focitty.     The  policies  were  (igned  by  all  the  mem- 

rfund^^t'h^*  ^^^'^*     They  all  became  infurers  for  each  other,  accord- 

paymtnt  of  all  ipg  to  the  refpcftive  values  of  their  (hips  \  and  when 

Individual  i****^  ^^X  ^^^^  hapcucd,  the  trcafurcr  paid  it  out  of  the  joint 

•niT  liable  for  {^^     xhe  defendant's  fliarc  of  the  prefent  lofs  was  14/. 

the  fum  lie  ua-  ...  . 

<lrrrakes,«ndnot  Each  individual  was  only  liable  for  the  fum  he  had 
whoiei'the  policy  Undertaken. — On  thc  part  of  the  defendant  it  was^ob- 
foonderwricten    jcfted,  that  the   policies   were  void   in   law,   as   being 

againft  the  flat.  6G.I  c.  18. — But  Lord  Kenyon,  before 
whom  the  caufe  was  tried,  over-ruled  the  obje£lion. — 
He  faid, — "  This  does  not  infringe  on  the  aft  of  Parlia- 
ment, as  the  members  of  the  aflbciation  have  only  under* 
written  in  their  individual  chara£l:crs :  Sut  tliey  cannot 
underwrite  for  thcmfelves  and  partners.  If  all  of  them 
were  liable  to  the  extent  of  their  whole  ftock,  it 
would  be  illegal.  At  prefent  the  members  of  this 
aflbciation  only  (land  as  individual  underwriters  for  fmall 
fums." 

(a)  Vid.  ft^atti  v.  jSrooi,  3  Fe%»  jun.  312,  in  which  the  lord 
ClMUMellor  allowed  an  account  to  ftand,  though  fome  of  the 
ifeent  allowed  by.  the  mafter,  were  upon  pattnerihip  infurancet« 
But  fee  Iflird  £ldon*B  obferrations  on  this  cafc^  2  Bo/.  &  Pal. 
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But  m  die  other  cafe  it  was  holden  that  if  the  fub-  But  an  af  rre- 
fcribcrs  to  fuch  an  aflbciation  agree  that,  in  cafe  of  the*  ^l\\m*ktiQtA 
infolvcncy  of  any  of  the  members,  his  fharc  of  any  lofs  !*»«  deficiency, 
(hall  be  made  good  by  the  other  fubfcrib^rs,  the  contrail  infoiveoi,  ^t  * 
will  be  void ;  this  being  the  very  fptcies  of  joint  in-  ^^ 
iurance  which  the  ftatute  meant  to  prohibit. 

As,  where   articles  of  agreement  were  executed  by  a  Lees  v.  Smiti^ 
number  of  perfons,  defcribing  thcmfelvcs  to  be  owners,  ^        '  ^^  ' 
and  part  owners,  of  fhips^  who  had  agreed  to  become  a  A  company 
company  or  fociety  for  the  infurance  of  -fliips,  and  who  rach  othei's 
^rovenanted  with  a  truftec  for  thcmfelvcs  fiveraUy,  and   ^'P»»  *"*>  *>f«* 
iiotjointly^   that  they  would  feverally  engage  and  bind  and  not  jointlf, 
dthemfelves  for  the  iqfurance  of  fliips,  and  parts  of  ihips,  i^i^jVprepLr- 
belonging  to  the   feveral  parties,   along  with  their  own  "•"  ^?  '^''  **• 
•fcveral  and  refpc£tive  parts  of  any  fliips,  from  the  i  ft  of  but  in  cafe  af 
June  1787  for  21  years,  fubjeft  to  certain  conditions  and  anyrt^^'lwhwi'^ 
regulations,  &c.  $  that  in  cafe  of  a  total  lofs  of  any  fuck  i'*  make  good 
ihlp,  the  .fubfcribers  covenanted  fiverally  to  pay  their  .^riiit  is  voi^i 
refpeftWe  proportions  of  the  fum  of  1 000/.  to  the  perfon 
who  fliould  ha^e  entered,  and  injured  fuch  fliip^s  and  one 
xegulation  was,  <  That  in  cafe  any  member  of  the  com- 

*  pany  fliouId  become  infolvent,  or  unable  to  pay  a  pro<* 

*  ponionable  part  of  any  lofs  that  might  happen,  the  fro^ 
^  poftionable  fart  of  fuch  ififQlvent  member  fhould  be  made 
<  good  by  the  other  members :  and  that  all  cofls,  icharges,  and 
«  expences  ojf  ?ny  a^iion  brought,  or  defended,  by  order 

*  of  the  committee,  fliOuld  be  borne  and  paid  equally  by  the 

*  reffeBive  members! — In  an  a£lion  of  covenant  brought 
on  thcfe  articles  by  one  of  the  fociety  againft  the  truftee, 
ihc  court  of  Kings  Betichy  upon  demurrer,  determinecj 
xhat  the  aflion  could  not  be  maintained  ;  the  articles  of 
agreement  being  void  by  the  flat.  6  G.  I.  c.  i8.  f.  I2.*— 
Lord  Kenyon  laid, — *•  The  meaning  of  the  legiilature,  19 
paffing  that  a6t,  was,  th^t,  as  the  two  infurance  compa* 
nies  were  to  have  a  monopoly  up  to  a  certain  extent,  in 
confideration  of  certain  fums  of  money  paid  by  them  to 
the  public,  there  fliould  be  no  competition  betv^een  them 
and  any  other  public  body  \  but  that  private  individuals 
might  ftill  continue  to  infure  on  their  own  account :  The 
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cafe  of  HarrifM  r.  illllsr  a\  fccms  to  bare  been  pro* 
pcrlv  decided.  There,  each  perfon  undertook  for  hinv- 
fdf  onlj,  according  to  the  va*ue  ot  his  own  (hare :  But 
here*  in  cafe  of  the  infolrcBcr  cf  anv  one  of  the  members. 
all  the  othfTs  were  Ibble  to  nrake  good  his  (hare  of  the 
lois :  This  was  adding  the  credit  of  the  reft  of  the  mem- 
bers of  the  focietTy  which  was  the  tctt  thing  that  the  ad: 
intended  to  prerent.'' 


(«)  Sup.  5a- 
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V 

Of  the  subject  matter  of  marine  insurances. 

TTAVING  fliewn  in  the  foregoing  chapter  what  per- 
fons  may  be  parties  to  this  contraft,  wc  now  proceed 
to  confider  xhtfuhjeS  matter  of  it. 

It  is  impoflile  to  conceive   a  contraft  of  infurjncc, 
without  fuppofing  fomcthing  which  is  infurcd,  and  which 

\%  the  fubje£i  matter  of  fuch  contradt Marine  infu- 

rances  arc  commonly  made  on  goo<.ls  and  merchandize, 
(IjipSy  freight,  and  bottomry  loans.  But  there  arc  certain 
articles^  which,  from  motives  of  public  policy,  cannot  be 
legally  infured  in  this  country,  and  others  which  can 
only  be  infured  und!er  particular  rcftrlilions.  It  will  be 
the  bufinefs  of  the  prefent  chapter  to  particularize  thefe, 
and  to  {hew  by  what  laws,  and  under  what  circum- 
fiances^  the  infurance  of  them  is  regulated  or  reftraincd^ 
and  this  we  will  do  under  the  following  heads^  viz. ; 

L  Smuggled  goods  ; 

II.  Prohibited  commerce  with  the  Britifh  colonies  ; 
Hi  Contraband  of  war  ; 
rV.  Commerce  with  the  enemy  ; 

V.  The  wages  and  effects  of  the  majier  and  m^^ 

riners  ; 
VJ.  Freight. 

VII.  Slaves; 

Vm.  Proff. 

Sea.  I. 

Smuggled  Goods. 
tn  general  it  may  be  laid  down  as  a  rule,  that  no  infu-  An  Infurnice  q|i 

•  ^  ,  r-rij  I.  prohibited  com- 

rance  can  be  made  on  any  Ipecjes  ot  goods  and  mercnan-  .meret  ii  rwd. 
dizcs,  intended  to  be  imported  or  exported,  contrary  tQ 
the  ]fkyir%  of  thi^  kingd#th,  or  tbofe  of  its  dependencies, 

M4^,  ox 
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or  to  the  kw  of  nations ;  and  that,  if  the  intended  com- 
merce be  contrary  to  any  of  thefe  lawsi  an  infurance 
made  to  protcft  it  will  be  illegal  and  void.  For  the  law 
would  be  inconfiilent  with  itfelf,  were  it  to  give  ralidity 
to  a  contra£l  which  is  meant  to  protect  a  party  froin  the 
rilks  attending  an  infringement  of  tlie  law.  The  f;|inc 
principle  prevails  in  all  other  maritime  dates  ^  and  foreign 
writers,  particularly  the  French^  lay  it  down  as  a  TuICf 
that  the  promife  of  the  infurer,  however  generally  ex- 
prefled,  will  not  comprehend  the  cafe  of  any  commeice 
proh9>ite<!  by  the  la.w  of  the  place  where  the  contrail  vi 
made  [a). 
1*h^  iiifurer  m»y  And,  with  us,  this  rule  liolds^  even  where  tlve  infurer  if 
orthi!<ib)c<Hfon,  apprized  of  the  nature  of  the  trade  ;  For  though  the  ob- 

thc "* V^i  ^^Lc'^  j^^^^"»  ^^  ^^^  ^^'^^  "^"^  always  come  with  an  ill  grace 
illcgjU.  from  an  infurer  who  Las  accepted  the  premium,  and  pro* 

,mifcd  the  indemnity ;  yet  the  courts  arc  bound  to  allow 

the  objeftion ;  not,  indeed,  for  the  fake  of  ^le  infujre^^ 

but  in  obedience  to  the  law,  which  is  founded  on  geiiera} 

principles  of  policy,  and,  of  which,  by  a  fort  of  accsdenti 

the  infurer  is  permitted  to  take  advantage^  conti^ry  fd 

the  real  juftice  of  the  cafe,  as  between  him  and  t)ie  in- 

furcd(;). 

<^m;on«of  tlcecus  does  not  feetn  jLo  have  underflood  that  this  ob« 

•oTSs  point!"     }t$t\on  was  founded  in  public  policy:  for  he  confiders  it  gs  4 

difcharge  of  the  infurer,  only  where  he  has  had  no  notice 

of  the  illegality  of  the  trade  (r).     But  Bjnker/boek^  with 

xhbre  enlarged  notions  of  jurifprudence,  puts  this  matter 


(a)  Vid.  Roccus,  h.  t  n.  2X.  Lc  Guidon^  ch<  2,  art.  ^  &  jj 
Chirac,  p.  333.  VaJin  fur  art.  49.  h.  t.  p.  127.  Potbier,  h.  t. 
n.  58.  Emcrig.  torn.  i.  p.  211.  Vid.  alfo  MoU0y,  b.  2.  c.  7. 

f.  15. (h)  Vid.  Lord  Mansfield^ z  judgment  in  Hohnan  v. 

Johnfon^  Cowp.  343.  [c)  **  AJfecuratio  faSa^  quantumw  gene* 
ralis^  fum  eomprebcttdtt  res  itetilas  a/portari ;  et  quando  dominus 
mercium  aJfuuratMrum  eUvebi  feceril  res  proUbitas^  ignoraittb 
ASilcUR.ATQRE,  cujus  cav/d  pervctutur  ad  perditi9ium  nurcitiM 
vei  navisr-'Hion  teneiur  ajfecurdtor?^ — Roccus,  h.  t  n.  ai,— 
Sanienuif  part  4.  n.  17.  ufes  the  fame  words,  ignorante  ajecu* 
ratore, 

UpfAl 
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Itpon  its  trud  gtO!;ind  {a).  Ite  holds  diat  the  contra^i  \i 
void,  diough  the  goods  infured  be  exprefsly  dated  to  be 
centraband* 

But  the  nicrc  iUegaHty  oif  the  contra£^  has,  in  many  in-   By  4  •««*  5  ^i 
ftances,  been  found  infufficient  to  prevent  great  frauds  from  perfon^  i>^mring 
bring  commixed  againft  the  revenue, and  againft  the  prohi-  [Jj,* ,^le'd  JtKrii. 
bitory  rcflridtions  which,  fr6m  motives  of  policy,  are,  from  and  aifo  the  m- 
tiHic  to  time,  impofed  on  diiFerent  branches  of  commerce,  fcUs'oo/. 
by  pcrfons  who,  for  certain  premiums^  made  it  a  pradice 
to  undertake,  at  their  own  rifle,  to  deliver  (muggied  and 
coniraba^d  goods  into  the  warehoufes  of  the  owners,  free 
firom  d,tt^y ;  thus  becoming,  not  only  the  carriers,  but  the 
infurftj  likewife,  of  fuch  goods,  even  againft  the  rifle  of 
feizure  and  confi{cation.     To  remedy  this  evil,  the  ftat. 

4  and  5  W*  and  Af.  c.  15.  f.  14.  provides,  <  That  all  per« 
vfons,  who,  by  way  of  infurance  orotherwife,  (hall  un* 
<  dertake  to  deliver  any  goods  imported  into  England^ 

*  without  paying  the  duty,  or  any  prohibited  goods ;  or 
f  (ban,   in  puriuance  of  fuch  infurance  or  agreement, 

*  knowingly  delirer  ^y  prohibited  or  uncuQ^pmed  goods» 

*  fliall,  for  every  offence,  forfeit  500/.,  above  all  ojtber     i 
f  forfeijtures/ — ^The  faipe  penalty  is  ixiipofed  on  perfoQS 
who  fliall  agree  to  pay  for  fujch  infurance,  or  knowingly 

jreceive  fucK  goods. — *  Axjd  if  the  infurer  (hall  difcoyer  fi  .toBrageraei* 
f  the  (ame,  he  (hall  keep  the  infunnce  money,  be  dif-  ^'^  5'****'  P**"?  ^ 

''     r  '      e     r  iri  '°  inform  asaiiift 

^  charged  from  all  forfeitures,  and  have  half  the  penalties  the  01  tier. 

5  impofed  on  the  party  infured  of  receiving  the  goods. 
^  If  the  infurer  do  not  make  fuch  difcovery,  the  party 
'  infured  may  do  fo,  and  he  (hall  have  back  his  infurance 

*  money,  and  half  the  penalties  impofed  on  the  infurer, 
f  and  be  difthargcd  from  his  own  forfeitures.* — And  the 

ftat.  8  and  9  ^.and  il/.  c.  3<>.  made  for  the  encourage-  rnrome^ffsrW 
mcnt  of  the  filk  manufacture;  fubjc£ts  all  perfons  guilty  b^^Jfi^o  ui 
of  delivering  foreign  alamodes  and  luftrings  to  be  held  to 

% 

_,*- _    .    LJ ^__    ■■_•__  _  -  -        -  ■  I 

I 

{a)  '^  Si  fxl  nomtnaiim  exprejfum  Jit  contra^akda,  W  res 
ktifilest  affecurarif  ne Jic  quide^  affecuratorem  tencri^  quia  nv.'.- 
lus  EST  CONTRACTUS^  it  cofUroSus  qui  nullus  efti  implere  vel 
non.  impUrif  pendk  a  mera  voiuntaie  CMtraicniitfm.  Quod  autem 
merM  voluntaiu  eft  in  judicio  deftndi  nequit."     Bynl*  quteft.  jur« 

puklib.  1.  €.21. 

hail 
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legal  infurancc 
ia  anotben 


bail  ioT  the  penalties  impofcd  by  the  above  hQl  of  the 
4  and  5  IV.  and  M.  c.  1 5 . 

In  like  manner,  it  became  a  praAice  "wnth  pcrfons  cnr 
gaged  in  the  clandeftine  exportation  of  wool  from  Great 
Britain  to  foreign  parts,  to  infure  the  delivery  of  it  to  tlic- 
confignee.     To  reilrain  this  pernicious  practice,  the  (lat. 
28  G.  III.  c.  38.  f.  45  and  9.  declares,  *  That  if  any  per- 

*  fon  by  v/ay  of  infurance  or  otherwife,  fliall  undertake 

*  or  agree  that  any  (heep,  wool,  &c.  (hall  be  carried  to 

*  parts  beyond  the  feas,  from  any  place  witliin  this  king- 

*  dom  J  or,  in  purfuancc  of  fuch  infurance,  lliall  deliver 

*  any  wool,  &cc.  in  parts  beyond  the  feas,  fuch  perfon, 
<  and  all  aiders  and  adiftants,  fhall,  upon  convi£lion,  for- 
'  feit  50/.,  and  fufFer  fix  months  f©litary  imprifonmcnt.' 
And  (by  $46.)  the  like  punifhment  is  awarded  againft 
perfons  *  who  (hall  pay,  or  agree  to  pay,  for  fuch  infu- 
rance,* and  the  articles  infured  (hill  be  forfeited.  *  And 
(by  J  47.)  any  perfons  concerned  in  fuch  infurance, 
who  (hall  inform  again  ft  the  others,  fhall  be  freed  from 
all  penalties,  and  be  entitled  to   the  things  infured.* 

'  And  (by  $  48.)  all  infurances  onr  goods  and  merchan- 
dizes to  be  exported  from  Great  Britain  to  foreign 
parts,  which  (hall  afterwards  appear  to  be  wool,  &c. 
(hall  be  void,  notwithftanding  any  words  or  agreement 
inferted  in  the  policy ;  and  nothing  (hall  be  recovered 
for  any  lofs  or  damage,  or  for  the  premium  upon  fucli 
infurance/ 

Whether  a  trade  prohibited  by  the  laws  pf  one  country 
may  be  the  fubjcft  of  a  legal  infurance  in  another,  is  a 
queftion  upon  which  there  has  been  fome  difference  of 
opinion  amongft  writers  on  the  law  of  infurance.—- 
Valin  {a)  fupports  the  affirmative,  and  fays,  that  though 
an  infurance  pn  goods,  the  importation  or  exportation  of 
which  is  prohibited  by  the  laws  of  France^  is  void  ;  yet, 
when  the  prohibition  is  by  the  laws  of  another  country,  if 
the  infurer  be  apprifcd  that  the  goods  infured  are  con- 
traband, he  is  bound  by  the  contraft  :  If  he  be  ignorant 
of  this,  it  is  agreed  on  all  hands  that  he  would  not  be 


{a)  Art.  i^/p.  la/. 


bound. 
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bound)  for  he  could  not  be  fuppofed  to  fiibje»9:  himfelf 
lo  the  riik  of  felzure  and  confifcation,  unlefs  he  had 
notice  that  the  goods  were  contraban49  and  received  a 
premium  adequate  to  the  nature  of  the  riik.  In  fupport 
of  this  opinion  he  cites  a  fcntence  of  the.  admiralty  of 
MarfeilUs  confirmed  by  an  arret  of  the  parliament  of  jlix 
of  the  30th  of  June  1758,  where  the  infurance  was  upoii 
r;w  fjlk  meant  to  be  fmuggled  out  of  Sfoin.  This  fen- 
tencc  was  founded  upon  a  confultatiofiy  or  written  opinion, 
of  Emerigony  who  labours  to  prove  that  goods  may  be 
mfured  In  Francty  which  are  contraband  only  with  refpeft 
to  foreign  countries,  provided  they  are  not  fo  by  the  laws 
of  France^  **  The  exportation  of  certain  goods/'  fays 
he,  **  may  be  prohibited  by  his  Catholic  Majefty  as  ftrifitly 
a^  he  pleafes ;  but  his  laws  aref  no  rule  of  condudl  for 
Frenchmen^  who  are  unqueftionably  permitted  in  France ^ 
to  import  bullion,  coin>  filk,  &c.  from  Spain ^  to  fupply 
our  coinage,  our  manufactures,  and  our  commerce." 
Potbtir{a)y  who  is  generally  fwayed  by  purer  moral  fen- 
ti^^nts,  combats  this,  dodirine,  ^nd  infifls  that  the 
grounds  of  it  are  fa)fe^  His  principal  arguments  are, 
that  a  jnan  cannot  carry* on  a  contraband  trade  in  a 
ioreign  country  without  engaging  the  fubje&s  of  that 
country  to  commit  an  ofience  againft  the  laws,  which  it 
\i  their  dpty  to  obey ;  and  it  is  a  crime  of  moral  turpi, 
t^e  to  engage  a  man  to  commit  a  crime ;  that  a  man 
carrying  on  commerce  in  any  country,  is  bound  to  con- 
form to  the  laws  of  that  country  fo  long  as  he  remains 
there  {h)  \  and,  therefore,  to  carry  on  an  illicit  commerce 
t})ere,  and  to  engage  the  fubje£i:s  of  that  country  to  afhft 
him  in  fo  doing,  is  againfl  gqod  faith;  and,  confe- 
quently,  a  contrail  made  to  favour  or  prote£l  this  com- 
merce, is  peculiarly  unlawful,  and  can  raife  no  obligation. 
—By  way  of  reply  to  thefe  arguments,  Emerigon  [c)  fays, 
t|iat  Potbier  would  not  have  been  fo  rigid,  if  he  -had 
^»i        ■  11    111.  ■  ■  I  ■    ■   1 1      ..11.      II 

(a)  PeMirf  h.  t.  n.  58-— (^)  Quen  etiamfi  pertgrtnus  cvm 
the  paclfeaiur,  tenehitur  illis  Ugihus  qua  in  ea  civiiaU  *va!ini  t 
ftam  qui  in  ioc9  aiiquo  contrai/it,   tanquam  fuhditus  temp^rathu 

legihu  loci  fuijicittir.     Grot,  jur,  hi.  Uh^  2.    q.  li-  f.  5. • 

(r)  VoL   I.  p.  ai2.  215. 

con(idere4 
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eonfidered  that  fmggling  13  a  vice  commpn  to  afi  com- 
mercial nations.  That  the  Spaniards  and  Fnilijhy  in  time 
of  peace,  praflifc  it  againft  France  :  and  that  the  French^ 
therefore,  have  a  right,  by  way  of  reprifals,  to  do  the 
fame  towards  them  y  and  this^  he  fays,  is  fupported,  not 
by  the  authority  x>f  the  law,  but  by  the  eva/ion  of  it. 

So  that,  according  to  Emerigon,  the  lafv  is  conformable 
to  Pothier's  fentiments,  but  the  praifife  agreeable  to  his 
own.  The  morality  of  the  queftion  is  entirely  on  the  fide 
of  the  latter,  though  policy,  perhaps,  is  on  the  fide  of  (he 
former.  And  yet  it  is  difficult  to  conceive  why,  vnih 
dates,  as  with  individuals^  honefty  (hould  not,  in  all 
cafes,  be  de^me4  the  beft  policy.  Certain  it  is,  that 
neither  an  individual  nor  a  (late  can,  upon  any  moral 
principle,  juftify  the  commifTion  of  a  crime,  in  order  tq 

'  obtain  fatisfaflipn  for  a  wrong  done,  (lill  lefs  for  a  wrong 

apprehended. 

ThcUwofEfig'       Be  this  as  it  may,  the  law  of  England,  i%  is  faid,  payp 

re^vd7o  ihe       PP  regard  to  the  revenue  laws  of  other  countries.     And 


revenue  i 


"**  **^    it  muft  be  confeffed  that  even  the  lefi:iflature  has,  in  one 

inftance,  plainly  countenanced   a  contraband  trade  with 

foreign  nations.     The^  exception   in  the  flat.  10  G.  IJ. 

c.  37.  f.  3.  enabling  perfons  who  carry  on  a  trade  with  the 

Spanijb  and  Portugucfe  colonies  to  infure  in   the   fame 

manner  as  before  that  a£i,  was  evidently  made  to  favour 

the  fmuggling  of  bullion  from  thofe  places  by  perfons,  as 

Enurigon  obferves,  who  could  obtain  no  bills  of  lading  or 

other  evidence  of  their  cargoes  (a), 

A  policy,  there-       And  thit  do^rine  has  been  carped  fp  far,  that  an  in« 

v«'id\Thcugh\hc  furancc  upon  a  a  voyage",   in  which  it  was  intended  to 

trade  be  a  fraud    defraud  the  revenue  of  a  foreign  (late,  wa3  holden  not  to 

jiqe  law^ofV*     bc  illegal,  though  fi£litious  papers  were  fabricated  for  the 

foreif n  ftate,  and  purpofe  of  facilitating  this  fraud  ih).     Nay,  it  has  even 

evtficontrarj  to     **  *'  . 

^Mntifixit%ij.    been  holden  by  a  great  and  eminent  judge,  whofcdeci- 

(ions  are  juftly  eftecmcd  to  bc  of  the  higheft  individual 
authority  in  qucftions  of  infurance,  that  even  where  the 
trade  infured  is  to  be  carried  on  by  Brltifb  fubjefis,  sot 

(tf )  See  Emerigon^s  obfervations  on  this  claufc  of  the  EngBJk 

^katute,  vol.  I.  p.  ai>. {b)  R.  Plancbi  v.  Fktther,  Dopg. 

^^38.  inf.  c.  8.  f.  3.  -  ^ 

.^  only 
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only  contrary  ta  the  laws  of  a  foreign  ftate,  bdt  contrary      '■  '   /-^    ; 
alfo  to  the  exprefs  provifions  of  a  treaty,  to^  which  Great 

Britain  waa  a  party }  yet,  if  the   infurcr  fubfcribe   the  ^ 

policy,  with  full  knowledge  of  the  nature  of  the  trade^  ( 
the  contrail  will  bind  him  (a). 

Thus  :  A  fliip  wa6  infiired,  *<  At  and  from  London  to  Lev^ryr.F/ite^ 

*'  Pinfacola  and  Manjhae  in  the  river  Mi/^ppi,  with  li-  hu.  1780  Pmrk 

«  bcrty  to  touch  at  Port/mouth  and  Jamaica.** — ^Thc  (hip  »37j 

was  employed  hi  the  ufual  trade  in  the  Mi[lijfippij  and  Though  the  rfi-> 

twded  at  Litde  Manfhae,  iit  the  ifland  of  New  Orleans  m  IS  bl'I'o 

the  dominions  of  Spain*     Manfiae^  the  place  mentioned  «r»^y »"  »  »»'?<'« 

..  f.  rt-  ritrr^-  ^^'^^  the  fubjedlfl 

m  the  policy,  was  part  of  the  continent  of  North  America^  of  a  foreiga  lUtc, 
on  that  fide  of  the  river,  \^hich,  by  the  treaty  of  Paris  f^f'i/^*!*"  iJ 

'  '      '  ^      •  the  U#i  of  that 

i«  1763,  was  furrcnderod  to  Great  Britain^  and  is  about   flate;  yet  it  wilt 

37  leagues  higher  up  than  New  Orleans.     The  lofs  was  ff' Jjl^^"* 'jo'Si 

occafioned  by  a  feizure  of  the  (liip  at  Little  Manjhae  by  infurer,  the 

die   Spani/b  governor,    as   a   reprifal   for   tranrgrellions  wm!^^* 

alledged  to  have  been  conlmitted  by  a  Britijb  (hip  in  the 

Lahs. — In  an  aftion  on  the  policy,  it  was  contended  on 

die  part  of  the  defendant,  that  this  being  an  infurance 

on  an  illicit  trade,  the  contra^);  was  void. — ^Lord  Mans^ 

Jiddy  who  tried  the  caufc,  faid — **  The  firft  queftion  is» 

whether  this  policy  covers  the  trading  on  the  Mijftffippi^ 

before  the   (hip's  arrival  at  Manjhae.     The  trading  at 

Little  Manjhae  is  a  delay  of  the  voyage,  and  an  increafe 

of  the  rifle.     If  the  policy  docs  not  cover  this  part  of  the 

trading,  then  it  is  a  deviation,  and  there  is  an  end  of  the 

contradi.     It  is   very  clear  what  the  trade   is.     Every 

trading  with  the  Jubje&s  of  Spain  is  illicit  by  the  treaty  of 

Paris.     The  navigation  is  free  to  both  countries,  and  the 

municipal  laws  of  both  countries  remain  (^).     Though 

{a)   But  though  the  policy  may  not  be  void  for  this  caufe,. 
yet  it  has  beea  holden  that  where  a  (hip  is  feized  for  navigating 
contrary  to  the  laws  of  another  country,  or  for  not  paying  cuf- 
tomi,  ihe  infurer  (hall  not  be  anfwcrable.    .  Per  Hutch'in*%  Conu*. 
^nm,  a  F'em,  176. 

[k)  '^  But  every  treaty  is  a  part  of  the  private  law  of  each 

of  the  countries  which  are  parties  to  it,  and  is  at  binding  oa 

the  fubje£bfl  of  each,  as  any  part  of  their  own  municipal'lawa.''-— 

S^  the  judgment  of  Sir  William  Se^H^  in  the  cafe  of  the  Enrom^: 

3  Rok.  Adm.  Rep.  6. 

fuch 
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fuch  trading  be  contrary  to  the  laws  of  Spainy  yet  no 
Country  p^ys  attention  to  the  revenue  laws  of  another. 
» Therefore,  ty  thf  defendant  bad^  nvith  full  knowledge  that  it 
^'as  a  fmii^flwg  trade,  with  Spain,  made  the  infurance^  then 
it  might  he  a  fair  contract  between  the  parties  {a), — But  the 
main  queflion  for  confidcration  feems  to  be,  whether 
this  trading  to  Little  Manjhae  was  infurcd  by  the  policy." 
— ^Th-  jury  found  for  the  defendant,  it  maybe  prefumed, 
on  x[\t  ground  of  deviation. 

Sea.  II, 
Prohibited  Commerce  with  the  Britijh  Colonies. 

Aa  wfwrAncc  BUT  though,  according  to  the  opinion  of  Lord  Mans^* 

rl^ecJri^cfToti  J^^'^y  ^^^^  rcvciiuc  bws  of  foreign  countries  are  not  to  be 
iMry  u  The      TCgarJcd  in  E:ig!and^  yet,  an  infurance  on  goods  which 

lavs  in  (urce  in  i     ^.  .  .  ,   r  /* 

tht  Brtti/t  cu\i>.    a^e  meant  to  be  imported  mto,  or  exported  from,  any  of 
■io,  uvuid.        the  dependv-ncics  of  the  crown  of  this  realm,  contrary 

to  the  laws  in  force  in  thofc  places,  would,  I  conceive, 
be  void  :  For  it  would  be  inconfiftcnr  with  the  prote^ion 
which  the  fovcreign  owes  to  the  fubordinate  ftate,  to 
encourage  any  conimerv^e  injurious  to  its  interefts,  or  to 
countenance  any  infraction  of  thofe  laws,  to  which  the 
ling,  as  the  head  of  the  ftate,  has  given  his  fan^ion. 

Hence  it  follows  that  no  legal  infnrance  can  be  made 
on  any  commerce  carried  on  with  any  of  the  Britijh  co- 
lonies, in  contravention  of  the  laws  made  in  this  country 
for  the  regulation  of  the  commerce  with  thofe  colonies. 

The  general  policy  of  the  maritime  ftates  of  Europe 
is  neaily  the  fame  refpefting  their  colonies,  and  has  a 
double  object. — The  one  to  fecure  an  exclufive  market 
for  the  commodities  of  the  mother  country  ; — the  other 
to  fccurc  to  the  motlier  country  the  exclufive  difpofal  of 
Br  flic  Mv/f tf-  the  produce  of  the  colonies.  This  policy  gave  birth  to 
''•*  '^j^ ".? .        .the  celebrated  navigation  aclj  which  had  its  origin  in  the 

or  eipc'tfcl 

from,  v.v  Eritijk       (fl)  The  queftion  here  was  not  whether  the  contraft  was.  fair, 

>!X"/^  "''r "    '    ^  ^w«rni  the  parties  ;  but  whether  a  court  of  law  in  England 
pUuu:.o-  Ihij-i.    ou^ht  to  hare  lent  it»  aid  to  give  eflFett  to  an  infurance  made  ti 

prcteA  a  trade  carried  on,  not  only  a^atnfl  the  refciiue  laws  of 

anuther  couutry,  but  alio  agauift  goud  i«iiih 

year 
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year  1650  {a)  during  the  ufurpation,  ini  was  continued 
aftCT  the  rcftoration  by  the  fta*^  12  C  11.  c.  18.  $  i. ; 
by  which  it  is  cnaftcd, — '  That  no  goods  or  commo- 

*  ditics  fliall  be  imported  into,  or,  exported  out  of,  any 

*  lands,  iflands,  plantations,  or   territories  belonging  to  ^ 

•  his  Majcfty  bis  heirs  and  fuccefibrs,  in  j^Jia^  Africa^  or 

•  America^  in  any.fhips  or  veflels  but  fuch  as  belong  to 

•  the    people  of    England^    Ireland^   Wales^    or   Berwick  . 

*  upon  Tweed,  or  are  of  the  built  of,  and  belonging  to,  the 

•  faid  lands,  iflands.  Sec.  and  whereof   the  mailer  and 

*  three-fourths   oi   the   mariners    at    lea  ft    are    Englifl^y 

*  under  penalty  of  forfeiting  the  goods  and  Ihip/ — And, 
by  J  4..  *  No  goods  of  foreigri   growth  or  manufa£lurc 

•  ihall  be  brought  to  England^    &c.    in  fuch    {hips,  fo 

•  navigated,  but  from  the  places  of  their  growth  or  ma- 
'  nufafture,  or  from  the  ports  where  they  are  ufually 

•  firft  (hipped,  under  the  like  penalty.' — And,  by  $  18.   N.^  colonial  pro. 
«  No  fugars,    tobacco,    cctton-wool,  indigo,    or    dying   ca^rkd'io  iTy 

•  wood,  of  the  EngUp  plantations   in  America^  AJia^  or   P^'cc  but  Eng- 

*  Africa^  (hall  be  carried  from  fuch  plantations,  to  any   orhcrpiauuiiong. 

♦  land,  jfland,  territory,  dominion,  port  or  place,  other 

*  than  to  fuch  other  jE//^/i/J  plantations,  as  belong  to  his 

*  Majcfty,   or    to  England^    ircland^    Wales^  or  Berwick 

*  upon  Tweedy  under  pain  of  the  like  forfeiture/ — And 
by  feci.  I9»  '  Efjglijb  fhips,  Sec.  fhall  give  bond  that  any 
<  commodities  loaded  at  any  of  the  faid  plantations,  (hall 

*  be  landed  at  fome  port  of  Engla?i(iy  Ireland^*  &c. — And 

the  flat.  7  &:8  ;r.  &  M.  c.  22.    §2.   enads   « that  fuch   By  7  «* «  '^J. 

'  ,  ^  "^  c.  11.  the  niNitcr 

•  (hips  (hall  be  wholly  owned  by  the  people  of  England^  andihrcc-founh* 

•  Ireland,  or  the  colonies,   and   the  mailers  and  thrcc^   njuft\TifcW/i. 
•    •  {ourths  of  the  mariners  (hall  be  of  thofe  places ;  except 

*  prize  (hips,-  navigated  as  aforefaid.' — The'  4th  and  5th  Extended  to 
articles  of  the  union  with  SiOtland  {b)  extends  thcfe  pri-  f^j^""/*^^ 
Tilegcs  to   Scotland  *y    and  the  <5th   article  of  the    uniou 

with  Irelar,i[c)  regulates  them  with  refpe£l  to  that 
country. 

-■■■-        -         ■■- 

;   (a)  Scobell,  132. (A)  Vid.   the  article*  of  union  witk 

i€9iUuidi  5  An,  c.  8.,  11  G.  2.  c.  30.,  and  15  G.  2.  e.  33."  ■■ 
(f }  Vid.  the  trtidea.  of  union  with  Trdand,  39  and  40  G.  j. 

The 
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Aoinrtiftncc^fl        The  wot4  plaf^atioii  in  the  above  ftat.  12  C.II.  c.  ig. 

I  «.*i*  froiu  the        , 

/Pyf  /^;/;A  to      ^  ^8.  has  ncvcr  been  applied  to  any  of  the  BrUiJh  doroi- 
Ovi*v^i5void.  „iQ^3  ^„  Europi,  but  only  to  the  colonics  in  the  Weft 

(ndia  and  America,  Colonial  produce,  therefore,  cannot 
be  legally  (hipped  in  the  Britijb  Wefi  Indies  for  GibraUan 
and  confequentfy  afl  infurancc  lipon  W09A9  fo  (hipped  wil} 
be  void  {a). 

The  immenfe  bericfiti  which  have  refulted  to  this 
country  from  thefe  wife  regulations,  have  naturally  hi-. 
dined  the  government  to  watch,  with  great  jealoufy, 
any  attempts  to  ev^e  them.  The  following  cafe  will 
(hew  that  the  (Courts,  too^  are  equally  difpofed  to  enforce 
them,  according  to  their  true  fpirit. 

^r7Z P T'^'  ^^  infurancc  was  made  on  goods  on  board  the  (hip 
i^.  Refolution^  warranted  invedljb  (hip  and  property,   at  and 

A  SwAA  thi  '  ^^"^  ^^  (hip's  loading  port  or  ports  in  the  Eafl  Indies  to 
-take*  i«i  p  «ri  of  OsttenhuTgh. — \xi  kn  aftion  on  this  policy,  it  appeared 
M§di4ti,  with  that  the  Refolution  was  fent  by  the  Swedijb  Aftatic  Company 
for  flRf  ^^f^h  ^"  O&^er  1 795  to  India  upon  a  general  trading  voyage  % 
Ao  infurance  un  that,  in  the  profccution  of  this  adventure,  (he  took  in 
^mIIV^oo^  ^^  greateft  part  of  her  cargo  at  Tranquabar  and  MamUd^ 
Iki^pcd  at  M^  and  proceeded  to  Madras^  where  (he  obtained  a  further 
fJrtcd  frJrn**  P**^  ^f  ^  cargo  upon  which  the  policy  was  effeflcd^  that 
tnwe  in  coniri,  ^^  g^jp^  ^^^  ^^g  goods  (hippcd  at  Madras^  being  rcgu- 

Mviiatiufi  lawt.    larly  cleared  outwards  at  that  port,  (he  failed  on  her 

homeward  voyage,  in  which  (he  was  captured  by  a  French 
privateer  and  condemned. — Upon  this  cafe  it  was  oh^ 
je<Eied  on  the  part  of  the  underwriters,  that  this  infu*- 
rance,  being  upon  a  trading  in  contravention  of  the 
above  ads  12,  C.  II.  c.  18.  §  i.  and  7  and  Z  W.  ic  M* 
c.  22.  J  2.,  was  void. — ^On  the  other  fide,  it  was  alledg^ 
that  the  provifions  of  thcfc  a£ls,  fo  far  as  they  relate  xm 
the  trade  of  foreigners  with  the  Brltijh  pofleiTions  in 
Jndia^  was  repealed  by  the  ftat.  33  G.  3.  c.  52.  $  138^ 
Ij^.  which  enables  the  fervantsof  the  Eajl  India  Com^ 
panj  to  buy  goods  in  India^  and  fell  them  there  to  the 
fubjcfts  of  foreign  ftates,  and  to  a<Sk  as  the  agents  of* 
fia£tors  of  any  foreign  company  or  foreign  merchant; 
and,  that  thefe  provifions,  though  they  do  not  in  termf 


'iW^i^ 


(a)  LuUoci  V.  Pctu,  7  £qfi  449.  a 

fufpend 
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fufpend  the  operation  of  the  navigation  laws  with  refpe£l 
to  foreigners  trading  to  India,  plainly  recognize  a  tight  in 
foreign  merchants  to  carry  on  fuch  trade. — But  the  court 
were  of  opinion  that,  though  the  ftat  33  (?.  Til  authoriz- 
ed foreigners  to  buy  mnd  fell  in  India,  it  did  not  authorize 
Aem  to  export  commodities  in  any  manner  different  from 
that  which  was  prefcribed  by  the  navigation  laws  ;  and 
therefore  they  determined  that  the  policy  was  void,  and 
that  the  plsuntiffs  were  not  entitled  to  recover. 

The  vaft  profits  arifing  from  the  trade  to  the  Eaft  Indies,  An  inCurancc  on 
have  always  afforded  a  ftrong  temptation  to  private  ad-  ^Enjilf^um * 
venturers   to  engage  in  a   contraband  commerce  with  fhr'^andio"^' 
thofe  parts,  notwithftanding  the  charter  and  the  adls  of  ^^^  ^  ^•44-  ^' 
parliament  by  which  the  monopoly  of  that  trade  ha^  ^°«4/r,Vi^of  ihi,t* 
been,  from  time  to  time,  fecurcd  to  the  Eq/l  Indim  Com-  ftatutcMvebcen 
pany.     The  aft  by  which  this  was  firft  effcdually  done, 
was  the  ftat.  9  &  10  ^.  III.  c.  44.     And  though  this  ad: 
has  been  frequently  altered  and  partly  repealed  by  fubfe- 
quent  ftatutes,  yet  it  has  never  been  wholly  put  an  end 
to:.  On  the   contrary,  any  infringement   of  it   is  ftill 
illegal*    And  though  fuch  parts  of  it  as  inflifted  penali^ 
Aes,  have  been  repealed  by  the  ftat.  33  G.  III.  0.52.1 
and  though  this  laft  ad  has  provided  that  no  a£ts,  ot 
parts  of  afts,  thereby  repealed,  fhall  be  pleaded  or  fet 
tip  in  bar  of  any  a£lion,  &:c.  yet  the  following  cafe  prbvet 
diat  it  18  competent  to  underwriters  who  have  fubfcribed 
a  policy  on  a  ihip  trading  to  the  Eajl  Indies  in  contra- 
vention of  this  a£t,  to  avail  themfelves  of  it  in  defence 
fo  an  aftion  on  fuch  policy. 

The  fliip  Albemarle  was  infurcd,    «  At  and  from  London  Camdin  and 
Wo  New  Smah  TfTales  9  and  at  and  from  thence  to  all  T^'^IZ'^'^t: 

*  portd  and  places  in  the  Ea/f  Indies,  Perfta,  China,  or  i  ^•f'  and  ruL 
<  elfewhere ;  and  at  and  from  thence  until  her  fafe  arrival       l_-_.-«. 

*  back  ztLondmt  with  liberty  to  touch,  ftay,  and  trade   ^  0»5pk>cins 

'  '        .  c-npcycd  to 

*  at  any  port  or  place  whitloevcr,  as  well  on  this,  as  on  cirry  c^via$, 
•the   other   fide  of   the  Cape  if  Good  Hope.'^^n  an  ^^:'J'stli''' 
iCUon  on  this  polifcy,  to  recover  a  lofs  by  capture  on  ^''''>  '^** 

ill  t  •  11  t,..^      •wrmrt  obtain  • 

the  homeward  voyage^  it  appeared  that  the  plamtifis  1  eenfe  frum  tht 
being  employed  to  convey  conviSs,  ftores,  and  provi-  f^'f^'J,*;^^^^'"^ 
&}aS|  io  Ntvf  South  JVales^  obtained  from  tl^e  dire&ors  and  rrom  rhenc« 

^    ta  Bmnb/tyf  thert 


\ 
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TrTcTum  \T'  ^^  *^  ^"^'^  Company,  a  licence  for  the  (hip  for  a  yopge 

X«;«wf ;  but  to  New  South  Wales  J  &c. ;  and   from  thence  to  Bcmiajf 

^n*^«hcr  tMde  thcrc   to  puFchafc  cotton,  to  be  legally  imported,  and 

'lhaiJbr«anicd  fold  3t  thc  Company's  fales  in  Londtm-^  and   that  they 

on    The  owner*, .  r      j  »  / 

liowfver,  fend  Covenanted,  *  t.iat  tht  woner^  mufter^  or  mariners^  fbouid 
tHorized"by^thc  *  ^^^  Carry  oftf  or  he  concerned  in,  any  kind  of  trade  in  the 
licence,  with  di-    c  J^^ft  Indics,  or  elfewhere  nvithin  the  limits  of  the  Com* 

yef^ions  to  p'O-  ,,  ^  t«.ri  nii 

cceii  ro  Coa,  and   *  f^ny  s  charter,  &c. ;  and  that  if  they  mould  carry  os 

o!u^BTJaJZ  '  ^"y  ^^^^   ^^^^  ^^^y  ^^^^^   *^^  confidered  as  ilUcit 

An  iofurancc  on  «  traders,  ihe  goods   forfeited,    and  the  perfons   liablt 

Being  effeJlcd  '  *  ^^  thc  fame  penalties  as  unlicenfed  traders  ;*  that  the 

3"dc7^'"*ha  P^i^^iffs  ordered  the  mafler,   after  the  delivery  of  the 

%i€w  to  break  in  convifls,  &c.    at  Port  Jari/onf  to  proceed  to  Goa,  and 

jl^^Y'I  mo^r*  *^^^^  ^^fP^^^  ^*  °^  *^"^  ^y  ^^^^  ^^^^^^  ^  J?^iw*jy  for 
p**!*  falc,  copper  and   other  articles,  not  authorized  by  the 

licence  of  thc  company ;  that  the  (hip  failed  with  the 
above  unlicenfed  articles  on  board,  and  the  plaintiffs 
wrote  to  their  agent  at  Bombay,  informing  him  of  their 
inftru&ions  to  the  mafler  \  that  the  (hip,  purfuant  to 
the  orders  of  the  plaintifFs,  failed  from  Port  Jacifon  to 
GoMy  where  the  niafler  fold  the  licenfed  cargo,  and  then 
failed  to  Bombay^  from  whence,  on  the  23d  of  December 
1792,  (he  failed  for  London,  and  was  captured  in  the 
courfe  of  the  voyage^  that  all  the  above  fa  As  hap- 
pened before,  and  the  action  was  commenced  after^ 
the  paiTing  of  the  ftat.  ^3  G.  III.  c.  5  2.  and  that  the 
plainti(Fs  were  Britijb  fubjefls  reCdent  m  England \ 
that  this  acl  continues  to  the  company,  for  a  further 
term,  thc  pofTefTion  of  the  Britijh  territories  in  Indta^ 
together  with  th-irexclufive  trade,  under  certain  limita- 
tions. The  i46ih  fefiion  repeals  fo  much  of  thc  ftat. 
9  and  10  JV.lil,  c.  44.,  and  of  many  other  a£ls  («),  as 
Miflicled  any  penalty  or  forfeiture  for  illicit  trading  to  the 
Eajl  Indies,  The  147th  fc^ion  provides,  *  that  this  refeal 
*  Jhall  not  extend  to  any  offence  committed  againjl  any  of  ihi 
*Jlatutes  thereby  nxhollycr  in  part  refealtdy  before  thefaffmgpf 
<  the  ^i^.'  Th  eijoth  feftion,  *«  for  obviating  any  doubts^ 
liow  far,  notwithftanJing  fuch  repeal,  contra£ls  rnade^ 
contrary  to  tlie  reflridipns  contained  in  the  faid  aQs  were 

(«)  Vtd,  the  a£ls,  thw  repealed,  enumerated  in  6  T.  R.  727. 

binding^'' 
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landing,"— cnafts,  «  That  it  (hall  not  be  lawful  for  any 
defendant  in  any  affcion  then  depending,  or  thereafter 
to  be  brought,  to  plead  or  fet  up  any  adl  fo  repealed) 
in  the  whole  or  in  part,  in  bar  of  fuch  adion ;  but 
diat  the  plaintiff  (hall  have  the  fame  remedy  and  judg* 
ment  as  if  the  faid  a£bs,  or  parts  of  z&s,  fo  repealed, 
Jbad  mswcT  been   made/ — Upon    this   cafe  it  was  al- 

kdged  on  the  part  of  the  defendant,  that  the  146th 
kSiion  of  this  a£^,  repealing  fo  much  of  theibrmer  a£^s 
in  iilfli^^ed  penalties  for  illicit  trading  to  India,  did 
not  extend  to  any  of  the  proviHons  for  granting  and 
fccuting  the  exdlufive  ttadc  to  the  company ;  and  that, 
by  fcvcral  a£ls  and  patts  of  afts  remaining  unrepealed, 
fuch  exclufive  right  was  refervcd  to  them,  and  all  others 
prohibited  from  invading  it;  and  the  provifo  in  the 
147th  feftion,  was  relied  on  to  (hew  that  fuch  repeal 
(hould  not  extend  to  any  offence  committed  againfl  any 
of  die  afts  thereby  wholly  or  in  part  repealed,  before  the 
paffing  of  the  aft.  It  was  therefore  infiflcd,  that  the 
policy  being  efFefted  to  proteft  a  trade,  which  was 
meant  to  be  carried  on  contrary  to  the  fpirit  and  intention 
of  die  exifling  laws,  was  illegal  and  void  ;  and  that  the 
objedion  might  be  taken  advantage  of  in  this  action,  al- 
though the  right  of  fuing  for  the  former  penalty  wa^ 
taken  away  from  any  common,  informer. — On  the  part  of 
the  plaintiffs  it  was  replied,  that,  as  all  thefe  tranfaftionf 
bappcncd  before  the  pafTmgof  the  flat.  33  G.  III.  c.  5*., 
the  illegality  of  them  could  not  be  taken  advantage  of  in 
thisa£tion,  for  the  146th  fcftion  repealed  all  forfeitures 
^  penalties  contained  in  the  a£ls  there  enumerated 
againftfuch  illicit  trading;  and  the  147th  feftion  merely 
'^vrfdie  right  of  fuch  objeftion,  as  to  offences  already 
committed^  to  the  company  them/elves.  But  that  the  ijoch 
fcftion  prevented  any  private  fubjefl:  from  fettlng  up  any 
of  the  repealed  a&s  or  claufes  in  bar  of  any  aftion  en 
^Jycontraft  made  beforei  as  a  pretext  that  fuch  contra£k 
^^  made  contrary  to  the  prohibition  contained  therein. ' 
—The  court,  on  full  -confideration,  held  that  the  coli* 
ftni£(ion  infifled  on  by  the  defendant  was  the  fair  one  $  ' 
>nd  determined  that  the  ftat.  9  &  10  ^.  III.  c.  44.  was 
M  in  force;  that  Mthe  policy  wascffefled  in  contra- 

F  %  ventio);! 


$t 
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The  Americant 
are  by  treaty 
peratilted  to 
trade  te  the 
JSritiJk  fetUe- 
"aunu  ID  ImJia, 


But  not  to  carry 
on  any  coafiiog 
trad«» 


tfiljin  ▼.  Afur- 
jryo/y  8  T.  R.  3^« 

An  Anurhmn 
Ihip,  the  pro- 
perty of  A.  and 
]^.  both  Britijh' 
bornrubjeAs, 
but  naturalized 
in  Ameriea^  CA« 
before  and  B  , 
who  was  Cap« 
tain;  after  the 
declaratien  of 
independ^uce) 
Cailt  to  Yrunct 
with  a  cargo  of 
goodii  there  diC- 
pofcs  of  theniy 
and  with  the 
proceed!  pur* 
thifet  geods  for 
IndU^  then  (till 
to  M^itif^ 


Tention  of  that  aft,  by  breaking  in  upon  die  monopoly 
of  the  company,  it  was  void  \  and  that  the  defendant  was 
therefore  entitled  to  judgment,  which  judgment  wa» 
afterwards  affirmed,  upon  writ  of  error  in  the  Exchequer 
Chamber  (#). 

By  the  treaty  between  Great  Britain  and  the  United 
States  of  America^  concluded  in  1795,  and  confirmed  by. 
the  ftat.  37  G.  III.  c.  97.,  it  is  agreed, — «  That  t^c  citi- 
«  zens  of  the  United  States  fhall  be  received  into  the 
^  ports  and  harbours  of    the  Britijh  territories  in  the 

<  Eajl  Indies^  and  may  freely  carry  on  trade  between  the 

*  fi&id  territories  and  the  United  States^  in  all  articles  of 

<  which  the  exportation   or  importation  to  or  from  the 

•  faid  territories  fhall  not  be  entirely  prohibited.'— It 
then  adds  feveral  regulations  under  which  this  trade  may 
be  carried  on,  one  of  which  is, — •  That  the  veffels  of 
'  the  United  States  Ihall  not   carry  on  any  part  of  the 

<  coafting  trade  of  the  faid  territories ;  but  that,  veflels 

<  going  with  their  original  cargoes  from  one  port  of  cUf* 

<  charge  to  another,  are  not  to  be  confidered  as  carrying 

<  on  the  coafling  trade/ — In  the  following  cafe  it  was  de- 
termined that,  under  this  treaty,  it  is  not  neceflary  that 
this  trade  fhould  be  carried  on  from  America  to  the  Britifk 
fettlements  in  the  Eajl  Indies  direff^  but  that  it  may  be 
carried  on  circuiioujly  by  the  way  of  Europe,  and  by  a 
Britijh  fubjeft  naturalized  in  America* 

Three .  infurances  were  effe£ted,  the  firft  on  the  29th 
of  Februarj  1796,   for  the   ufe    of  John    CoUet^   upon* 
the  American  fliip  Argonaut,  and  cargo,  **  At  and  from  * 
<<  Bourdcaux  to  Madeira  and  the  Eaft  Indies,  and  from 
"  thence  to  America  /  with  liberty  to  touch,  ftay,  and 
<<  trade  at  all  ports  and   places  whatfoerer  on  her  out-  * 
«*  ward  and  homeward  voyages/'     The  fecond  on  the  • 
28th  of  May  17969   for  the  ufe  of  Collet,  on  the  fame 
{hip  and  goods,  "  at  and  from  Bourdeaux  to  the  Ea^ ' 
*<  Indies,  with  liberty  to  touch,  call,  and  trade  at  all  ports^ 
«  places,  or  iflands  whatfoever,  as  well  at  the  Capeef' 
«  Good  Hope,  as  on  this  and  the  other  fide   of  it,  until  • 
<«  her  arrival  *t  her  port  of  difcharge  in  Bengal.'*    Thit " 


{a)  I  Bof.  k  PuL  ^^^. 


polic]^ 
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policy,  by  a  memorandum^  was  declared  to  be  on  wines  where  fte  taket 
andbrandies,  warranted  neutral.     The  third,  on  the  15th  J,"  hercl^'"  ^ 
of  Auftult  1706,  on  account  of  Collet  and  ont  Anthony  cunfiflingof 
ButUr,  on  goods,  warranted  American,  on  board  the  fame  /vi^;.«/«  produo- 
flup,  *•  At  and  from  MMdeira  to  her  laft  port  of  dif-  ^^^^l^^if^"^ 
^  chaive  in  Indui,  with  a  like  liberty  to  touch,  ftay,  and  voy«f « ^o  'h« 
^  trade.  — ^In  an  action  brought  on  thefe  three  policies,  mtn%%  in  indiM, 
the  plaintiflF  declared  as  for  a  total  bfs  on  each,  ift,  by  J^JlJ^orthea* 
iozure  and  detention  by  the  King's  officers ;  and  2dly,  by  orth^  captain — 
the  perils  of  the  fea. — ^The  count  upon  the  third  policy  icgi!/aJ?thl* 
ftated  the   TOods  to  have  been  (hipped  at  Madeira  on  »nfur*nce  on  it 

1*        «       «.    •**  ^       ^T  t  .  *       •  f     ▼alid  J  though 

'the  I  ft  of  June  1790. — ^Upon  the  trial,  it  appeared,  the  trade  wat  not 
Tbt  the  (hip  was  the  joint  property  of  Collet  and  ^i^^v^aTd'L, 
Butler  I  that  Colleton  the  acth  of  July  170  c,  failed  in  -**i  and  though,' 

I  ai  far  ••  related 

the  (hip  as  mafter,  from  Philadelphia,  with  a  cargo  of  to  the  BrUijk 
com  and  flour,  for  France,  with  a  view  ^  proceeding  from  J**traiiing*from* 
Ihme  with  the  Jbip,  after  the  difpofal  of  her  cargo,  U  Ma^   ^'''f '  Britain  to 
dora  and  the  Eaft  Indies,   and  from  thence  back  to  the  licence  s  and 
United  States;   that  before   the  (hip's  departure  from  }{^"f^^^,?* 
PInlaJelphia,  Butler  wrote  to  Coll^,  and,  by  way  of  aflift-  f^bjeft. 
ing  him  to  form  a  right  judgment  how  to  z£t,  propofed 
dvee  plant  as  probable  to  be^  accompli(hed ;  Jlr/f,  after 
hit  arriTal  in  France,  to  get  a  freight  to  the  I/le  of  France^ 
to  p  from  thence  to  Bombay,  and  to  employ  the  (hip  in         , 
the  country  commerce  between  Ltdia  and  China,  until 
(he  had  gained  fufficient  to  make  a  complete  inveftment 
in  CUtia  for  America ;  fecondly,   to   go  from  France  to 
Lotukn,  and  there  get  a  freight  for  the  company's  fettle- 
nentim«2Witf,  and  then  to  purfue  the  fame  courfe  o£ 
trade,  or  to  take  a  freight  diredl  from  Bengal  for.  Ame- 
wtti  for  Hamburgh,  or  other  neutral  ports ;   thirdly^  to 
pin  a  credit  in  London,  and  go  out  to  Bombay  or  Bengal, 
'^  a  complete  inveftment  on  their  own  account,  to 
ohtain  a  freight  to  China,  and  at  length  to  bring  a  cargo 
ftom  thence,  or  Bengal,  back  to  America  or  France  j  that 
Cdlet  arrired  with  the  (hip  at  Bre^,  and  there  fold  the 
lour,  then  proceeded  to  Bourdeaux,  where  he  fold  the 
ttft  of  the  cargo,  and  there  purchafed  the  goods  men- 
tioned in  the  fecond  policy,  and  loaded  them  on  his  own 
account  ou  bo^rd  the  (hip,  whichj .  with  the  c^rgo,  were 

?3  thcic 


7t  SsAjtaMMtr.  [B.t 

^fbatmfdcsj  osdic  i9s.€£  Uaji-^y — cbat  wikilft  the 
Hof  was  ac  BounUasa^  CaLUk  cxsb&  co  Landm^  and  bar- 
ing  obtained  a  credit  widi  Wzlfat  (the  pbistiff',)  viio 
fqfchafed»  on  account  of  CdLrS  afid  Batlir^  Brk^  p^odlh 
haa^  the  goods  mentioned  in  the  third  policy  ;  ax^l  whidi 
vtTC  ihipped  7X.Lrndm^  on  the  accoont  aad  riik  of  VdUi 
and  Btakr^  oo  board  three  Jwurzcmm  fliqis  and  comrejed 
to  Madnra^  for  the  porpolc  of  beiag  there  put  on  board 
the  jlrgmuua^  and  of  being  carried  therein,  togetherwith 
^  the  goodi*  (hipped  at  BsttnUmux^  from  Aiadara  to  tl^ 

Britift  territories  in  the  Eafi  IndUi^  and  ther^  trade4 
with ;  that  the  Afj^naut  £ukd  to  Madffa-m^  where  Ihe 
took  thole  goods  on  board,  together  with  fome  Portugyefc 
wines,  for  the  purp^€  if  fruti£ng  mih  her  vUe  cmrgo  t9 
tht  Britifb  terrnorks  in  the  Eafi  IndiaSj  and  of  trading 
with  them  there,  neither  ColUt  or  the  (hip  being  licenfed 
by  the  Eafl  India  company  to  fail  or  trade  there  \  that 
the  (hip  having  (ailed  from  Madeira  for  the  Eaft  Indies^ 
was,  with  her  cargo,  on  the  2d  of  Augufi  1796,  at 
Synum^i  B^Jf  near  the  Cafe  of  Good  Hope^  feizcd  and  de- 
tained by  the  Englijb  admiral,  on  fufpicion  of  being  an 
illck  trader;  that  both  Btdler  znd  (Ulkt  were  natural- 
born  Britijb  fubjeds,  and  both  become  citizens  of  the 
United  States^  and  domiciled  there,  the  former  before^ 
the  latter  after,  the  declaration  of  independence;  that 
on  the  1 6th  of  February  1793,  the  ufual  proclamation  at 
the  beginning  of  every  war  was  pubH(hed  here,  forbids 
ding  all  mariners,  &c.  natural-bom  fubjeds  of  this 
country,  entering  or  continuing  in  the  fenrtce  of  foreign 
dates,  or  ferving  in  any  foreign  veflel,  without  the 
King^s  licence ;  and  that  Collet  had  not  obtained  any  fuch 
licence ;  that  the  plaintiff,  who  was  a  Brififi  fubjc£t,  refi* 
dent  at  Londor^f  knew  that  the  Argonaut  was  deftined  for 
the  Britijh  territories  in  the  Ea/i  Indies^  and  that  the 
goods  were  intended  to  be  carried  thither  for  the  purpofes 
I  of  trade  therein. — ^Upon  this  cafe  it  was  objefied,  on  the 

part  of  the  defendant,    1^.  That,  under  the  13th  article 
of  ihe  treaty,  the  circuitous  commercs^  yrhich  was  the  fub« 
jeA  of  the   infurances,  was  not  permiflihle,  that  article, 
only  allowing  of  a  direB  intercourfe  between  the  United 
Static  an4  t}ic  Briti/i  fcttlcments  in  Mi4{  i  which  was 

plainly 
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phinly  indicated  by  thcword  between  \  idly.  That,  by  the 

I4diamcle>  the  trade  between  America  and  the  King's 

dominions  in  Europe ^  is  to  be  fubje£l  to  the  laws  of  the 

refpedive  countries  \  2(nd  by  the  prior  e;cifting  laws  of 

Grmt  Britain^  all  perfons,  as  well  foreigners  as  natives, 

except  die  Eafl  India  company,    are   prohibited  from 

tnding  from  Great  Britain  to  the  Eajl  Indies  \  and*' that 

as  the  Argonaut  was  to  take   in  goods  at  Madeira^  fent 

from  Great  Britain^    to  be  carried  to  the  Britijb  fettle- 

ments  in  India^  this  was^  in  efFedl,  a  trading  from  Great 

Britain  to  the  Eqfi  Indies ^  to  which  the  American  treaty  only 

afforded  a  fraudulent  colour;  2^h*  T^^^^t  admitting  fucli 

a  circuitous  voyage  from  America  to  India^  by  the  way  of 

Eurofe^  to  be  warranted  by  the  treaty,  ftill  this  voyage, 

uodcrtaken  with  that  view,  being  commenced  bafore  the 

ndfications  pf  th^  treaty  were  exchanged  (^),  was  illegaj, 

and  no  part  of  an  ijlegal  voyage  can  be  infured  ;  but,  if 

itftiouldbe  confidered  only  as  a  voyage  from  Bourdeaux, 

and  fo  commencing  after  the  ratification  of  the  treaty, 

then  it  would  not  be  within  the  13th  article,  as  not  being 

a  trading  between  America  and  the  Ea/t  Indies^  in   any 

fcnfej  ^tBiy.  That,  as  Co/let  was  born  under  the  King  s 

^egiance,  and  not  being  a  citizen  of  thcUnited  States  at 

the  time  of  the  declaration  pf   their  independence,  he 

could  only  be  confidered  as  a  Britijb  fubjefb,   and  ad 

fuch,  incapacitated  by  the  navigation  aft,  flat.  12  C.  II. 

c.  18.,  from  being  mailer  of  an  American  vefTel,  and  pro- 

M)itcd  by  the  a6ls  for  regulating  the  trade  to  the  ta^ 

Indies  from  trading  thither,  except  under  the  orders,  or 

ky'the  licence  of   the   Ea/l  India   company. — But  the 

court,  upon  great  confideration,  overruled  all  thefe  ob- 

jcftions,  and  determined  that  the  plaintiff  was  entitled 

to  recover. — Lord  Kenyon,  in  delivering  their   opinion^  ' 

(aid,— «  Three  objeiSliohs  have   been  raifed  on  the  part 

^f  the  defendant.     I  will  difpofe  of  that  firfl  which  w^a  AMtutaVbem 

M  in  argument,  namely.  That  Coilet,  the  ^captain  and  ^^'^H^jt^yZi 

part-owner  of  the  fhip,  was  an  £//F///5;«/jr/i  by  birth,*  and  ieu»e  a  cinsen 

^"^  not,  therefore,  a  citizen  of  America,  within  the  mean*  ^,^,*  of*^*^. 

]  rUs  for  tnc  pur- 

U)  Tbii^by  the  aSth  article,  was  the  peri^  of  i^  com-  JJewe^  •nd'ifc.u 

MlCOmeat*  '  "****  witilled  r©  ail 
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under  thittrrity;  ing  of  thc  treaty  bctwcen  this  country  and  America ;  but 
h*  tKi/collil/  we  are  clearly  of.  opinion  that  there  is  no  weight  in 
f  ra  te«i»»orui)r    ^j^j,  obie£iion.     Collet  is  a   citizen  of  this  country  by 

puipofe  ;<of«  *^ol-.-r,         ,  ,  «.!.        ii'«  • 

^prive  hiittof    birthf  lo  that  he  cannot  throw  off  his  allegiance  to  it| 
thrffe  advan-       j^g  j^  j^f^  ^  citizcn  of  America,  for  the  purpofes  of  com- 
^  mercet  having  been  adopted  as  a  citizen  there ;  and  hit. 

being  a  natund-born  fubjeft  here,  cannot  deprire  him 
of   the   advantages  of  being  a  citizen  of  that  country* 
As  to  the  conftrudion  of  the  13th  article  of  the  treaty, 
it  was  contended  that  the  intercourfe  between  Amerkm 
and  the  £(i/l  Indies  muft  be  immediate  and  dired  ;  But, 
on  comparing  this  with  the  other  articles  of  the  treaty, 
we  are  alfo  of  opinion  that  this  objection  b  unfounded. 
That  the  party  infured  might  have  come  from  America  to 
other  countries  in  Europe,  might  have  bought  goods^  car- 
ried them  back  to  America,  and  from  thence  to  the  Ea/t 
Indies,  feemed  to  be  admitted.     Then,  in  point  of  rea- 
son, why  may  not  that  which  may  be  done  indire£ily, -be. 
done  diTc€t\j{a)f  and  on  the  fair  conftru£lion  of  the 
words  of  this  article,  we  think  that  this  objection  cannot 
ytninteiTMl      prevail.    The  remainiujg   obje&ion  is,  that  the  voyage 
any'rdj^allilt.  infurcd  was  a  part  pf  a  voyage,  the  whole  of  which,  fup- 
gal  in  it<  com-     pofing  it  to  be  one  integral  voyage,  was  not  legal  in  its 
hi(uM  cfcaiibc    mccption ;    and  that,    if  there  be  any  mnrmity  m  anj: 
legally  cfftacd     p^^  ^£  ^jj  integral  voyage,  the  whole,  for  this  purpofe, 
it.  Chough  fuch     becomes   illegal.     But  this  argument  is  too  refined,  at 
ftfeif  wouid'be    *PP^^^  ^^  ^^^  cafe.     Before  the  commencement  of  thit 
icgaL  Topge,  there  was  a  rumour,  that  a  treaty  between  the 

two  countries  was  in  agitation,  and  this  perfon  came  to 
England,  probably  with  a  view  of  carrying  on  the  voyage 
%o  the  Eaft  Indies  under  the  treaty.  However,  in  decid- 
ing this  cafe,  we  muft  look  to  die  izQts.    Now  it  is  not 


{d)  Perhaps,  in  anfwer  to  this  queflion,  it  might  be  aOedged 
^hat  the  Britifb  government,  knowing  the  difadvantage  with 
which  the  Americant  muft  carry  European  commodities  diredly 
ir*m  America  to  India^  meant  that  the  trade  between  them  and^ 
the  Britifi  fettlementt  in  India  (hould  be  immediate  and  direS^ 
l|eft  the  Americans^  by  takinji^  Europe  in  their  way  to  Iw&a^ 
t  too  eaiily  rival  the  company  in  the  Ine^  markets. 

ftatcd. 


Ch.  m  S  2.]    Probibitei  cokmal  Commerce.  73 

r 

ftatedi  that  the  continuation  of  the  voyage  to  the 
Bntijh  fettlements  in  the  Eaft  Indies^  was  the  voyage 
that  was  at  all  events  to  be  performed,  when  the  voy* 
age  began  in  America.  For  though  different  plans  had 
been  fuggefted  by  Butler^  in  his  letter,  for  the  continu- 
ance of  the  voyage,  it  appears  only  that  Collet^  w^en  hm 
£uled  from  jfmerica,  intended  to  go  to  tlie  Eafi  InJufy 
bat  without  faying  to  that  part  which  belongs  te  Great 
Brkitttt*  As  far  as  refpe£ied  the  Americans^  every  other 
part  was  mare  liberum  \  and  though  before  the  treaty,  the 
infured  could  not  have  gone  to  any  of  our  ports  in  the 
E/f  In£iSt  without  being  guilty  of  an  infra^iion  of  our 
law,  be  might  have  gone  to  any  other  port  in  the  Eafi 
ln£es.  Every  thing,  therefore,  relating  to  thefe  different 
plans,  though  a  fair  fubjeA  of  inveftigation  and  difcuflion^ 
may  now  be  laid  out  of  our  confideration  \  as  it  does  not 
appear  what  precife  voyage  the  parties  had  in  contem- 
plation at  the  inception  of  the  voyage  from  America. 
Then,  if  the  voyage  infured  be  not  infefied  by  what  was 
don^  in  America^  it  was  a  legal  voyage.  The  (hip  origi* 
xially  failed  from  Philadelphia  to  Brejl^  and  then  to  Bour^ 
(IfttHK,  which  (he  might  legally  do;  and,  before- fhe  left 
the  latter  place,  the  treaty  between  this  country  and  Ame» 
rift  was  ratified.  It  then  appears,  that  in  May  1 796,  {he 
failed  to  Madeira^  where  fhe  took  in' other  goods,  <<  for 
^  the  purpofe  of  proceeding  with  the  whole  cargo  to  the 
^  BrUi/h  territories  in  the  Eaft  Indies^*  which  then  fhe 
Slight  well  do,  under  the  treaty  which  had  before  that 
time  been  ratified.  Then  it  does  not  appear  that  Cellet 
bad  any  intention  pf  going  to  any  of  our  fettlements  in 
die  Ei^  Indies^  until  after  the  ratification  of  the  treaty  ; 
and,  though  I  admit,  that  if  there  had  been  any  infirmity 
in  any  part  of  the  integral  voyage,  it  would  have  made  the 
Hole  illegal,  fo  that  the  infured  could  not  recover  upon 
a  policy  oh  any  part  of*  it ;  yet  it  not  appearing  that  in 
fad,  there  was  any  illegality  in  any  part  of  this  voyage, 
yit  are  of  opinion  that  this  objeftion  alfo  fails."— This 
judgment  was  afterwards  affirmed  upon  a  Mrrit  of  error 
4&  the  Escciejuer  Chamier,  on  which  occafion  the  opinion 

0^ 
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If  a  foreign  fliip 
trading  to  the 
Briti/k  retrle- 
menu  in  Indim^ 
under  a  treaty,   - 
violate  any  of 
the  regulations 
oi  fuch  ticaty, 
this  will  avoid 
any  policy  oo 
hti. 


But  a  policy  on 
a  legal  cargo  it 
not  vitiated  by 
the  (bip  having 
frtif'fujly  aficd 
lu  contravention 
•f  the  treaty. 


I  T.  R.  562. 

Ao  Atmericmn 
iiip  at  Bombay 
takc»  in  goods  for 
CA;«a' contrary 
t»  the  AMiflcan 
treaty.     With 
the  proceeds  (he 
purchafei  a  car- 
gofatC«>r/My  for 
Hamhirgk. — A 
policy  on  the  4/^ 
«/  and  from  Umm^ 
fm  to  Hantkurgk 
it  Toid)  becanlc 
the  illegal  cargo 
wat  on  board 
part  of  :he  time 
the  fhip  remain- 
cd  41/ Ca  A /•«;  and 
this  infurance 
will  not  pretcA 
the  (hip  on  her 
voyage  to  Ham^ 
hiirgh  with  an- 
other Cirgo.— 
^ut  a  policy  on 
the  goidi  from 
Cmmt9n  to  Hmm- 
hirgk  it  guody 
though  pur- 
^fed  irich  thf 


of  the  court  was  delivered  by  Lord  C.  J.  Eyre  on  all 
the  points  of  the  cafe,  in  a  ^ery  able  and  elaborate  judg- 
ment {a). 

But  an  American  (hip  trading  to  the  Briti/b  fettlements 
in  India  J  purfuant  to  the  treaty,  already  mentioned  (i), 
muft  conform  ftri£Uy  to  the  regulations  prefcribed  by 
fuck  treaty  \  otherwife  ihe  will  be  fubjeA,  not  only  to 
tbe  penalties  prefcribed  by  law  for  any  violation  of  the 
company's  monopoly,  but  alfo  render  void  everj  policy 
of  infurance  made  in  this  country  which  attaches  at  any 
time  during  the  illicit  commerce.  And  an  illegal  cargo  on 
board  but  for  an  hour  after  a  policy  attaches,  will  avoid 
that  policy  and  difcharge  the  underwriters  from  all  fub- 
fequent  refponCbility.  But  a  legal  cargo  may  be  infured, 
though  purchafed  with  the  proceeds  of  an  illegal  one ; 
and  though  the  (hip  had,  by  her  previous  illegal  com- 
merce, been  fubje£ted  to  fcizure  and  confifcation.  Thefe 
points  will  be  found  determined^  upon  full  coniideration^ 
in  the  following  cafe  (c). 

An  infurance  was  made  on  goods  on  board  the  Corffrm 
deracjy  an  American  (hip,  «  At  and  from  Cantop  in  China^ 
**  to  Hamburgh  or  Copenhagen,  with  liberty  to  touch,  ftay, 
*'  and  trade^  at  all  ports  and  places  whatfoever,  particu- 
**  larly  at  a  port  in  the  Channel — ^This  policy  was  ef- 
fected for  the  benefit  of  Leffingwell  and  another-  There 
was  alfo  a  policy  pn  thcflnp  for  the  fame  vpyage.  In  an 
ad^ion  on  thefe  poliQies,  it  appeared  that  the  fhip  was 
American  built,  the  property  of  American  fubje&s,  com. 
manded  by  an  American  captain,  and  fumifhed  with  the 
requifite  French  paflport.  She  failed  with  a  cargo  from 
London,  for  Bombay,  where  (he  arrived  in  June  1796,  and 
there  difpofed  of  her  cargo  \  and  the  captain  having,  by  a 
licence  obtained  from  the  governor  and  council,  taken  on 
board  a  cargo  of  cotton  for  Canton,  fhe  failed  for  tha( 

• 

(fl)  I  Bof.  &  Pul  430. (5)  Sup.  68. (e)  Vid. 

M§rt  y,Ahel,  inf.  ch.  15.  f.  J.  in  .which  it  wa»  determined 
that  a  policy  upon  a  cargo  of  goodi  exported  from  Calcutta  in  1^ 
foreign  (hip  was  yoid  by  the  navigation  a6k,  though  this  com- 
merce was  permitted  by  goYcmment,  and  foon  after  lan&iooed 

by  aft  of  paiiiamentf 

placei 
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piacc,  where' (he  arrived  in  OffoHer  i'jg6.  There  her  proc^c<'« »^  «^« 
c^rgo  was  diFpofed  of,  and  the  goods  mentioned  in  the  The  iiiruranc«  uq 
firft  policy  were  purchafcd,  partly  with  the  proceeds  of  ^IJ^^wV.  icgTi 
the  cargo  from  Bombay^  and  fliipped  ior  Hamburgh,  The  though  theihip 
fhip  failed  for  Hamburgh  in  January  1797>  and  was  cap-  lofeUute  inci^ 
tured  by  the  French^  carried  into  NantXy  and  there  cpH-  ^"y'f*  fro»n 

'  '  ^  '  Bombay  to  un»* 

dcnmed  on  the  ground  of  her  havipg  violated  fome  of  the  (w* 
French  ordinances. — By  an  article  of  the  treaty  between 
this  country  and  the  United  States  of  America^  referred 
to  in  the  ftat.  37  G.  III.  c.  97.,  it  is  ftipulated  that  the 
citizens  of  the  United  States  (hall  be  permitted  to  trade 
with  the  Brit'i/h  territories  in  the  Ea/i  Indies ;  but  it  is 
cxprefsly  agreed^  *  that  the  vejfels  of  the  United  States Jhall 

*  not  carry  any  of  the  articles  epcported  by  them  from  the  f aid 

*  Briti(h  territories  to  any  port  or  place^  except  to  fome  port 

*  or  place  in  America,  wber4  the  fame fhall  be  unladen  g  and 
<  that  the  pe^miflion  grafted  by  this  article  is  not  to 
«  jn^te^d  to  allow  the  veflcls  of  the  United  States  to  czttj 

*  on  any  part  of  the  coailing  trade  of  the  faid  Briti/b 

*  territories.'  The  voyage  from  London  to  Canton^  and 
tfcat  from  Canton  to  Europe j  were  two  diftinft  voyages.— 
Ii)  the  argument,  the  policy  on  the  fhip  was  abandoned 
by  the  plaintiff's  counfel,  on  this  ground,  that  as  this 
policy!  which  was  <f  at  and  from  Canton^'*  attached  from 
tl)C  time  the  (hip  arrived  there,  including  the  period  of 
tiine  while  the  cotton  taken  in  at  Bombay^  in  contraven- 
tion of  ^e  a1]|0ve  article  of  the  treaty,  was  (till  on 
b9ard ;  and  as  the  immediate  voyage  infured  could  not 
b^  fevered^  the  whole  mufl  be  deemed  an  illegal  adven- 
ture.—On  the  policy  on  ^he  goodsy  feveral  objections 
vrerc  made  on  the  part  of  tlie  defendant :  ly?,  That  t&e 
goods  infured  were  purchafcd  with  the  proceeds  of  the 
illegal  cargo  procured  at  Bombay  (it  b^ing  admitted  that 
the  governor's  licenfe  to  purchafeit  was  illegal),  and  that 
fuph  an  adventure  was  contaminated  by  fuch  an  antec&- 
dqptilleg^' traffic.  %dlyj  That  the  voyage  from  Bofnbaj 
to  Canton  w^s  only  a  part  of  a  larger  voyage,  out  and 
bcynCf  from  London  to  Canton^  and  from  Canton  to  Europe  z 
arid  that  as  the  (hip,  in  the  courfc  of  the  voyage,  traded 
9t  Bomkaj^  contrary  to  the  treaty  between  this  country 
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and  the  Umted  States^  by  not  returning  dlrefily  from 
Bombgj  to  Ameriea^  the  whole  voyage  was  illegal.  31!^^ 
That  the  (hip  was  feizable^  for  a  violation  of  the  naviga* 
don  adi  in  a  prior  part  of  the  voyage  from  Bombay  to 
Cantofty  and  confequently  that  the  goods  infured  were 
not  put  on  board  a  proper  (hip,  fuch  as  the  infured  im» 
pliedly  undertook  to  provide  \  and  that  the  right  of 
feizure  continued  at  lead  during  the  time  that  the  (hip 
was  on  the  high  feas,  and  until  her  return  home.  Athljf 
That  the  fentence  of  condemnation  by  the  tribunal  at 
Nantz  negatived  the  (hip's  being  an  jfmerican.-^3}it  the 
court  determined,  that  the  plaintiff  was  entitled  to 
recover  on  the  policy  on  the  goods. — Lord  Kenyon  (iudir— 
•*  It  is  now  very  properly  admitted,  that  the  policy  oa 
the  Jbip  muft  be  abandoned,  becaufe  during  part  of  the 
time  that  the  parties  intended  that  the  policy  (hould 
attach,  namely,  while  the  (hip  was  at  Canton^  there  was 
fomething  illegal  in  the  tranfa£lion.  As  to  the  policj 
on  the  goodsf  if  the  objection,  that  the  contra£^  is  illegal^ 
becaufe  the  goods  were  purchafed  with  the  proceeds  of 
a  former  illegal  cargo,  were  well  founded,  it  would  go 
to  an  alarming  extent.— In  deciding  on  a  claim  made  on^ 
a  policy  of  infurance,  it  would  be  neceffary  to  examine 
and  fcrutinize  the  pad  conduft  of  the  infured,  in  order 
to  fee  whether  or  not,  by  their  former  tranfa^ions  in 
life,  they  had  illegally  acquired  the  funds  with  which 
the  particular  goods  infured  were  purchafed.  But  we 
c;mnot  enter  into  con(iderations  of  that  kind ;  we  muft 
confine  ourfelves  to  the  immediate  tranfa&ion  before  us. 
And  the  voyage  homeward /r^m  Cantofiy  being  found  to 
be  ^kfeparate  and  di/linB  voyage  from  that  to  Canton^  the 
homeward  voyage,  therefore,  cannot  be  afie&ed  by  the 
former  outward  voyage.  After  die  greateft  attendon 
which  I  have  been  able  to  beftow  on  the  fubjefi,  I  ad- 
here to  the  opinion  that  we  gave  in  the  cafe  of  Pollard  r. 
Bfll(a),  in  which  it  was  eftabli(hed  as  a  propofition,  that 
the  courts  of  admiralty  are  to  proceed  on  the  known 
jus  gentium,  or  on  the  treades  between  particular  (tates; 


that 
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duttfuch  treaties  do  not  alter  the  Jus  gentium  \irith  refpe£^ 
to  the  reft  of  the  world ;  but>  as  between  thofe  partU 
cular  ftates^  they  are  confidered  as  engrafted  on  the  jut 
pntium  s  and  that  one  ftate  has  no  authority,  by  any 
ordinance  of  its  own,  to  vary  the  general  law  of  nations^ 
as  to  other  ftates.  But  the  ground  of  the  fentence  of  the 
French  court  of  Admiralty,  in  this  cafe,  is  the  not  con- 
forming to  a  French  ordinance  in  a  matter  which  is  neither 
required  by  the  law  of  nations,  or  by  the  treaty  between 
France  and  jimerica  ;  and  it  is  found  by  the  ¥erdi(^  that 
all  the  requiCtes  of  that  treaty  were  complied  with." 
Mr.  Juftice  Lawrence  faid, — «*  With  regard  to  the  firft 
objection,  made  on  the  part  of  the  defendant,  in  fuch  a 
cafe  as  the  prefent,  we  cannot  inquire  into  the  means  by 
which  the  merchant  gains  the  money  that  is  afterwards 
laid  out  in  the  purchafe  of  goods  :  Had  it  been  obtained 
by  robbery  on  the  highway,  and  inrefted  in  the  purchafe 
of  a  cargo,  I  do  not  know  why  that  cargo  may  not  be 
legally  infured.  In  order  to  render  the  infurance  ill^gal^  ' 
die  illegality  (hoidd  exift  during  the  courfe  of  the  voyage 
iafured ;  lior  do  I  think  that  the  next  obje&ion,  that  the 
plaintiffs  cannot  recover,  becaufe  the  (hip  was  liable  to 
leizure,  is  well  founded  :  Here  the  illegality  commenced 
by  the  captain  taking  on  board  a  cargo  at  BBwibay^  in  - 
order  to  carry  it  to  Canton  for  fale.  But  the.  do6lrine 
relied  upon  by  the  defendant  is  perfe£lly  new,  that 
the  infured  cannot  recover  on  the  policy^  becaufe  the 
ihip,  in  a  prior  voyage,  had  been  guilty  of  fome  tranf- 
greffion,  for  which  flie  was  liable  to  be  feized.  That 
is  not  a  rifk  within  the  policy.  If  the  fhip  had  been 
feized  for  this  caufe  during  the  voyage  infured,'  the 
underwriters  would  not  have  been  liable  j  they  are 
only  liable  for  rifks  in  the  courfe  of  the  voyage  infured. 
Then  the  only  remaining  qucftion  is,  whether  or  not 
it  were  decided  by  the  foreign  fentence,  that  the  fhip 
was  not  an  jfmerican.  The  attempt  on  the  part  of  the 
defendant  here,  is  not  fo  much  to  difpute  the  authority, 
of  the  cafe  of  Pollard  v.  Bell,  as  its  application  to  the  cafe 
before  us.  However,  I  am  of  opinion,  that  on  the  whole^ 
Urt  muft  eonCder  that  the  foundaion  of  thh  fentence^of 

con* 

5 


yt 
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« 

condemnation,  was  the  violation  of  French  ordinances 
only,  and  confequently  that  the  cafe  of  Pollard  v.  Bell  it 
a  dire£l  authority  for  the  prefent." 


Fid.  ftif.  c\\,  !• 
I.  I. 

The  oblift^ttont 
•f  DCuuaiitj. 


Whit  art  if  let 
are  CMttra^od* 


Sea.  III. 
"  Contraband  of  War.- 

IN  time  of  war,  it  is  the  duty  of  thofe  who  arc  not 
engaged  in  it,  and  who  profefs  to  be  neutral,  to  obfcrve 
an  exa£l  impartiality  between  the  contending  parties,  and 
to  afford  no  ai&ftance  to  eitEer^  to  the  prejudice  of  the 
other.  Pacem  utriffue  parti  quod  medios  deceat  amicos^  eptentp 
hello  ft  non  interponant  {a).  To  wliat  extent,  and  in  what 
articles,  neutrals  may  trade,  with  the  fubjefis  of  a  belli- 
gerent p'^wer,  IS  a  queftion  upon  which  there  has  always 
been  a  great  difference  of  opinion  ;  fome  contending  for 
the  rigour  of  war,  and  others  for  a  freedom  of  com- 
merce,  which  it  is  difficult  to  reconcile  with  any  jutt 
notions  of  neutrality,  but  which,  by  the  law  of  nations^ 
as  they  fay,  any  neutral  ftate  may  carry  on  with  any 
bcHig/nrent.  It  mufl  be  owned,  that  in  the  decifion  of 
this  queftion,  much  frequently  depends  on  the  power 
oC  the  party,  whether  belligerent  or  neutral,  who  con- 
tends for  ihc  one  principle  or  the  other.  Breaches  of 
neutrality  are  often  fuffered  to  pafs  unnoticed,  becaofc 
the  party  who  fuffersby  them,  finds  it  neceflary  to  diflem- 
ble  his  refentment,  left  he  fhould  draw  new  enemies  on 
himfelf ;  and  neutrals  often  fubmit  to  great  outrages 
rather  than  involve  themfclves  in  war.  There  arc,  how- 
ever, certain  principles,  which,  though  occaConallTj, 
violated,  arc  univerfally  refpefted  as  public  law.  Tliat 
law  has  pretty  acurately  defined  what  fhall  be  deemed^ 
contraband  of  war. 

Some  articles  of  commerce,  are  of  ufe  onfy  in  war ; 
thefe  are  the  belli  itiprumeniay  viz.  arms,  ammunition,  and 
other  warlike  ftores ;  fome  are  of  ho  ufe  in  war,  as  thofe 
that  ferve  only  for  pleafure,  and  tlic  ufes  of  common  Kfc^^ 


{a)  Liv.  hb.  ^.  c.  48.    Vii  Fateh 
fh.  7.  n.  loj,  104« 


du  GiMJf  Uv.  ^ 
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and  fome  are  ufeful  both  in  peace  and  watj  as  money^ 
pTOYifions,  horfes,  fliips,  naval  ftores^  &c.»rr-Thc  firft  of 
thcfc,  namely,  warlike  ftores,  when  fent  to  either  party, 
arc  always  deemed  contraband  l)y  the  other ;  and  by  the 
law  of  nations,  are  fubjeA  to  capture  and  confifcation, 
in  whatever  veffel  they  are  found ;  this  fpecies  of  com- 
merce with  an  enemy,  being  indifputably  inconGdent 
with  neutrality  (fl). — Locennius  extends  the  prohibition 
even  to  provifions  {b).  But,  the  law  of  nations,  as  at  pre- 
ient  underftood,  fcems  to  confine  that  rellri£lion  to  v. 
places  bcfieged  or  blockaded  (r).  -  .^ 

Not  only  arms,  powder,  ball,  and  other  ammunition,  *    ' ' 

but  alfo  horfes  and  furniture,  pitch,  tar,  fails,  hemp  and 
cordage,  mafls,  yards,  and  all  other  neceflaries  for  the 
building  gr  equipment  of  (hips,  are  generally  confidered 
w  contraband,  by  the  law  of  nations  (rf).  It  is  to  be  ob- 
fenred,  however,  that  the  liability  of  articles  of  this  latter 
defcription  to  capture  and  confifcation,  depends  fome- 
times  on  the  place  of  their  deftination.  For  inftance, 
tallo\pr  is  contraband,  when  deftined  to  a  port  of  mere 
boftile  equipment,  fuch  as  Breft\  not  fo,  if  it  be  deftined 
to  a  commercial  port,  though  it  be  alfo  a  port  of  naval 
equipment  5  but  fail  cloth  is  univerfally  contraband,  even 
on  a  deftination  to  ports  of  mere  mercantile  naval  equip  •] 
meat  (r).  Pitchy  tar^  hemp^  &c.  are  generally  contra- 
band ^  But  there  is  in  the  praftice  of  the  court  of  admi- 
nlty,  a  relaxation  with  refpe£k  to  fuch  articles,  which 

.  (tf )  In  b^fiium  eft  partibus  qui  ad  helium  neceffaria  hofli  admini* 

P^*     Grot,  lib.  3.  c.  I.  f.  5.  [b)  De  jure  marliimo^  lib.  i. 

0'4-  n.  9. {e)  VaKn,  tit   Des  prtfes^  art.  II.  p.  264.     The 

pcnfionary  De  Wttt^  in  his  letter  of  the  4th  of  January  1654, 

•greet  that  it  would  be  contrary  to  the  law  of  nationt  to  re- 

^xKOi  neutral  nations  from  carrying  c«m  and  provifions  to  the 

enemy's  country  ;   but  be  fays  that  they  may  be  reftrained  from 

c^irybg  thithcf  any  of  the  neceffaries  for  equipping   (kips  of 

^wr.    But  Queen  Elizabeth ^  in  1599,  would  n«t  permit  the 

•Dflwi  or  Poles  to  carry  provifions  to  Spaln^  declaring  that  **  by 

the  rights  of  War,  it  was  permitted  to  reduce  an  tnemy  by 

^uc,  to  fcck  for  peace."     Vid.    Grct,  lib.  3.  c.  i.  f.  5. 

^^elDnitdei  Gem,  liv.  3.  e.'y,  n.  xia. {d)  FaUelJir.  3, 

^•7-  n.  112. (e)  So  determined  in  the  cafe  of  the  Neptunui,    . 

aio^.AdiuRep.  loS. 

allows 
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allows  the  carrying  of  thetn»  provided  they  are  the  pro- 
duce  of  the  exporting  country.  But  this  relaxation  is 
underflood  with  a  condition^  that  thefe  articles  may  be 
brought  in,  not  for  confifcation,  unlefs  where  any  fraud 
appears,  but  for  pre-emption  {a).  Formerly,  by  the 
law  of  nations,  the  carrying  of  contraband  of  war 
worked  a  forfeiture  of  the  (hip :  But  in  modem  prac- 
tice, except  where  the  contraband  articles  belong  to  the 
owner  of  the  vefiel,  or  where  the  cafe  is  attended  with 
particular  circumftances  of  aggravation,  the  penalty  ha^ 
been  mitigated  to  a  forfeiture  of  freight  and  expences  [b), 
—What  articles  Ihall  or  fhall  not  be  deemed  contraband, 
as  between  particular  dates,  are  often  regulated  and 
afcertained  by  particular  treaties* 
eommtrte  with  Bcfide  thcfe  reftri&ions,  there  is  another  by  which  all 
'^**      **        conmierce  is  abfolutely  prohibited  with  a  town  or  place 

befieged,  invefted,  or  even  blockaded  \  for  the  befiegers 
have,  by  the  law  of  nations,  a  right  to  prevent  all  com* 
munication  with  the  place  invefted,  and  to  treat  as  an 
enemy,  whoever  attempts  to  enter,  or  carry  any  thing 
into  it,  without  permiffion  (r).  And  egrefs  is  as  much 
a  breach  of  a  blockade  as  ingrefs,  if  it  be  done  fraudu^ 
lently  (J). 

But  the  power  which  undertakes  a  blockade,  ought  im* 
mediately  to  notify  this  to  all  neutral  ftates.  The  effe£l  of 
fuch  a  notification  is,  to  include  all  the  individuals  of 
thofe  ftates  \  becaufe  it  is  prefumed  that  thofe  ftates 
communicate  the  information  to  their  fubjcAs,  whofe 
hiterefts  they  are  boimd  to  prote^i :  Therefore  no  neutral 
fubjeft,  after  fuch  notification,  can  be  allowed  to  aver 


(«)  Vid.  the  cafe  of  the  Sarah  ChriJImd,  i  J^^l.  Adm.  Rep. 

*37» (^)  Vid.  I  Rob.  Adm.  Rep.  a88.  Bynkerfboek  thus 

vindicates  the  rigour  of  the  ancient  law  x  PiMcakmm  quoqui' 
funet  anuiaiji  fcietuihu  tUmnis  eontrakanda  ad  lyfiti  dtferrent  $ 
Mj  ntfi  paRa  mptAant^  omnino  fubUcoAds  funtf  qmm  earvni 
demini  §permntur  ni  illicUs.  Quxft.  jur.  prii.  lib.  x.[ck.  14* 
——(f)   Fattel^  liT.  3.  c.  7.  n.  iiy,     Gr9t.  1.  3.  c.  i.  f.  5. 

Bynk.  qusejl,  jur.  fmh,  1. 1.  c  II. {d)   Vid.i^iii.  ib.  L3; 

«.  4.  and  I  Rob.  Adm.  Rep;  88;  151. 171. 
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ignorance  qf  fuch  blockade.-^There  is  this  dtflbrence 
fetweeu  a. blockade  thus  regularly  notified,  and  a 
blockade  defaciof  that,  in  the  former^  the  a£l  of  failing 
to  the  blockaded  place  amounts  to  a  breach  of  the 
blockade,  and  fubjects  the  neutral  (hip  to  capture  and 
bonfifc^tion ;  whereas^  in  the  cafe  of  a  blockade  defa^o^ 
the  ignorance  of  the  party  may  be  received  as  an  excufc 
fbr  failing  to  the  place  blockaded  [a). 

But  it  would  be  impoffible  to  prevent  the  trahfport  of  T^«rij^tr.f 
contraband  goods^  if  neutral  veiTels  might  not  be  fearched  reirching  nia- 
at  fea  (  ind  hence  has  arifen  the  right  of  fearch  aflumed  *'***• 
by  all  belligerent  powers,  though  formerly  refifted  by  fuch 
ftates  as  were  powerful  enough  to  protcft  their  fub* 
je£ts  iii  their  refufal.     But  it  feenis  now  to  be  fettled^ 
that  a   neutral   fhip  which  (h  )uld  refufe  to  fubmit  to 
fuch  fearch,  or  to  produce  her  papers,  when  required 
by  any  belligerent,  would  be  fubjeft  to  condemnatica 
for  that  caufe  alone  {b).     To  prevent,  however,  the  in- 
conveniencci  vexation,  and  abufc  arifing  from  an  unre- 
Ilniined  licence  to  fearch  all  neutral  (hips,  the  manner  of 
doing  it  is  ufually  regulated  by  the  different  maritime 
ftate^  In  their  tteaties  of  navigation  and  commerce  wirh 
each  other ;  and  credit  is  ufually  given  to  the  bills  of 
lading,  invoices,  clearances,   and  other  papers  on  board, ' 
ttnlefs  fraud  appear,  or  there  be  a  rcafonablc  giound  to 
tufped  it.     We  (hall  have  oecafion  to  confider  this  fub- 
]tSt  more  at  large  hereafter  [c). 

The  fcndiiig  of  any  of  the  articles   denominated  belli  The  infurancc  oC 
wjirumeniay  or  any  other  fuccour,  by  xBritiji  fubjeci  in  war  it  void. 
time  of  war,  to  the  King's  enemies,  amounts  to  the  of- 
fice of  high  trcafon  (rf).     It  is  needle fs  to  add,  that  the 
iofurance   of  fuch  crininal  traffic  by  a  Briti/h  fubjeft,* 
would  be  void.     And  though  the  fending  of  fuch  goods 
io  the  King's  enemies,  by  the  fubjcfts  of  a  neutral  pov/cr, 
woold^  in  them,  be  no  offence  againd  the  laW  of  England^ 

(«)  See  tke  judgments  of  Sir  VAUiam  Scott y  \ti  the  cafes  of 
breach  of  blockade  in  2  Rob.  Adm.  Rep.  109.  in.  16.  124* 

jaS.  131.  &e. \y)  Vaiiely  liv.  3.  ch.  7.   n.  II4.    Valin,  tit. 

ieg  friftsy  art.  ii.v  p.  270, (f)   Vid.  ItiJ.  c.  9.  i.  6, — * 

(rf)  Vid.  4^/.Com.8:i,  83. 

c  '  yet 
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yet  the  xnforance  of  them,  ip  this  country,  would  be,  not 
only  Toid,  but  highly  criminal:  in  every  perlbn  concerned 
in  it. 
An  ififtiriBe»«ii  Another  rcftri^^ion  on  commerce  arifes  fometime* 
on'incontnuto.  f^ovci  embargoes.  The  King,  by  his  prerogative^  has  the' 
tMaofancm-  power  of  ifluing  proclamations,  which,  when  they  arc 
tktKiflf,bToid.  grounded  upon,  or  are  meant  to  enforce,   the   exifllng 

laws  of  the  realm,  have  a  binding  force  (/»).  In  time 
of  war,,  when  the  £afcty  of  tlie  nation  is  concerned,  the 
King  may,  by  his  prGeiamatlon,  lay  an  embargo  on  all 
fhipingy  and  Oiut  up  all  or  any  of  the  ports  in  his  domi* 
nions,  eitlier  generally,  or  for  the  particular  purpofe  of 
flopping  the  export  of  provifions,  or  other  things  (^)i  and 
any  trade  carried  on,  in  contravention  of  fuch  proclama- 
tion, is  illegal,  and  confequently  an  infurancc  upon  fuch 
trade,  even  when  carried  on  by  a  neutral,  is  void. 
2)</)iMii.v.Af«r.       Thus:  After  an  embargo. had  been  laid  on  all  (hips 

iT^**!  ^PmI      '*^^"»  ^^  ^^  ^^  laden,  in  Iretani^  with  any  fort  of  prwi^ 
234.  Jiwi^  aa  infurance  was   made  on   the  Billa  Judittoy,  a 

A  neutral  (bip      P'enetian  (hip,  the  property  of  a  fubjicdt  of  Fenict,  *«'At 

otouint  4  c4i{o     a  and  ixQTCiLcndon  to  the  Grenades,  with  liberty  to  touch  at 

of  provinoiit  m  t         •        • 

Irtlmnd,  aftei  an    **  Cork  and  Madeira  to  load/  '—The  fliip  failed  from  Lonimt 

and  ukcf  dear-    ^^  Corh^  and  there  took  in  a  cargo  of  provjfiom,  the  pro- 

anccf  for  a  n«u.    pcrty  of  French  fui/effs,  the  enemies  of  Great  Britain  i 
tral  cwuntryy  but  .  . 

iaiuforantnc-    and  having  obtained  clearances  and  bills  of  lading  for 
mir»f  port,  and     j^adeira,  (he  failed  to  that  ifland,  where  (he  was  neither 

It  laKen :— —  1  oit, 

btiot  an  illegal     to  unload  any  part  of  her  cargo,  nor  to  take  any  goods  on 
cj  is  void.  ^      board  v  but  where  flie  took  clearances  and  bills  of  lading 

for  St.  Tbomas\  a  Danifly  ifland,  whither  (he  was  not 
deftined,  but  only  to  Grenada^  then  in  the  poflcffion  of 
the  Frtnci,,2,nd  on  her  voyage  tliither  was  captured  by 
an  Englijb  man  of  war,  the  cargo  condemned  by  the 
Vice  Admiralty  Court  of  Barbadoes^  as  enemy's  propcrty^ 
and  the  (hip  ordered  to  be  reftored,  but  wthwt  freight 
or  damages  for  the  capture,  becaufe  (he  was  engaged  in 
an  illicit  commerce.*— An  a£iion  was  brought  on  the 
policy,  to  recover  for  the  lofs  of  freight  and  damages  oc-^ 


(fl)  3  Inft.  162.— (4)  Vid.  I  Bh  Com.  970.  s^Moi.  177. 

cafioncd 
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cafioned  by  the  capture. — ^But  the  court  held  that  this 
Ttyage  was  a  breach  of  the  embargo ;  that  it  was  a  fraud 
16  go  to  an  enemy's  port,  under  colour  of  going  to  a 
neutral  i>ort ;  a^nd,  confequently,  that  the  infurance  was 
illegal  aiid  void. — ^Lord  Mansfield  faid, — ^*  Is  not  this  a 
breach  <A  the  embargo  ?  The  King,  in  time  df  watj  has 
an  undbbbted  right  to  lay  an  embargo  t  In  time  of  peace ' 
ft  is  another  queftioh.     Every  power  lays  them  on*     If  • 
die  Ihip  had  only  been  carrying  goods  of  an  enemy  on  a 
Topge  lawful  for  her  to  perform  j  (he  might  have  been 
entitled  to  freight.     But  here  the  fentcnce  fays  (he  (hall 
hot :  And  why  ?  Bceaufe  (be   has   done  a  wrong  thing, 
tt  is  a  fraud  5  for  under  colour  of  a  neutral  port,  fhe  goes 
to  an  enemy's  port.     She  bi^caks  an  embargo.     What  the 
confequence  of  that  i^,  has  not  yet  been  fettled :  But,  to 
break  an  embargo  is  undoubtedly  a  criminal  ad ;  and 
whereveir  a  man  makes  an  illegal  contra£):,  this  court  will 
hot  lend  him  their  afliftance  to  enforce  it  {a) . 
So,  when  all  intercourfe  with  the  American   colonics   ^^^^}  *"i*r^'^* 

'  .  with  a  Bntijk 

was  prohibited  by  adl  of  parliament,  the  following  cafe  colony  be  prohU 
iwll  (hew  that  a  commerce  carried  on  with  thofe  places,  fur«n.ce  on  goodt 
during  the  continuance  of  this  prohibition,  was  illegal ;   intended  to  be 

,    «  .    ^  ,  I     •  •  1  11     cairtecl  tbtrhrr  U 

and  ttuit  an  mlurance  on  the  trade  is  void,  even  though  \\\^^^  and.vdid. 
it  had  been  countenanced  by  government,  and  encouraged 
by  the  King's  officers. 

An  infurance  was  made  on  snoods  on  board  the  (hip  7"^"/*^  v-  ^*^' 
Venus^  loft  or  not  loft  j  "  At  and  from  London  to  New  s.  p.  F^nh^rtkMt 
^  Tort  I  warranted  to  depart  with  convoy  from  the  Channel,  ^  ^^^(f\. 
"for  the  voyage." — The  (hip  was  cleared  out  for  Halifax  1  E*»/  487. 
and  Niw  Tori.     She  had  proviftons  on  board,  which  (he 
bad  a  licence  to  carry  to  New  Tork^  under  a  provifo  in 
the  Hat.  16  G.  III.  c.  5.  $1.  which  prohibited  all  com-* 


(a)  There  feems  to  be  fome  inaccuracy  in  the  report  of  this 
^e.  It  ftates  a  general  embargo  on  all  (hips  laden  with  pro- 
yifions  in  Ireland  i  and  yet  it  dates  that  the  Bella  Judiiia  took 
IB  a  ioadbg  of  provifioas  at  Corif  from  whence  (he  took  clear'* 
'"<«  aad  bills  of  lading  for  Madeira,  as  if  that  might  hat« 
been  kgall^^done.  It  is  probable  that  the  embargo  was  coo^ 
"■^  lo  pfx>viiionf  neaat  to  be  exported  to  any  •f  the  poflefllons 
•f^  enemy. 

G  ^  merce 
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xncrcc  with  the  province  of  New  Tork^  among  others^ 
and  confifcated  all  {hips  and  their  cargoes  which  fliould 
-  be  found  trading,  or  going  tOj  or  coming  from,  trading 
with  them.  But  there  was  a  provifo  ia  the  afl,  ($  2.) 
excepting  *  (hips  laden  with  ptovifions  for  the  ufe  of  his 
<  Majefty's  fleets  or  garrifons^.  6r  the  inhabitants  of  any 
/  town  poflefled  by  his  Majefty's  troops,  provided  the* 

*  mafter  ihould  produce  a  licence,  fpccifying  the  voyagi^ 

*  &c.  and  the  quantity  and  fpecies  of  provifions ;  but 

*  that  goods  not  licenfed  found   on   board  fuch  fhips^ 

*  fliould  be  forfeited.' — But  one  half  of  the  cargo,  in-' 
eluding  the  goods  infured,.  was  not  licen£ed,  and  was  not 
calculated  for  the  Halifax  market,  buc  for  New  Tork. 
There  had  been  a  proclamation  by  Sir  William  Howe, 
the  commander^in  chief,  to  allow  the  entry  of  unlicenfedl 
goods  at  Netv  Tork\  and  though  there  were  bonds 
ufually  given  at  the  cuftom-houfe  here,  by  which  the 
captain  engaged  to  carry  the  goods  to  Halifax,  thofc 
bonds  were  afterwards  cancelled »  on  producing  a  certifi« 
cate  frbm  an  officer  appointed  for  that  purpofe  at  Nevi^ 
Torkf  declaring  that  they  were  landed  there-*  The  com<« 
Itiander  in  cfcicf  had  no  authority  under  the  aft  of  par-* 
liament  to  iffue  fuch  proclamation,  or  to  permit  the  ex- 
portation of  unl  cenred  goods. — The  fhip  was  taken  in 
her  paflage  to  A\'w  Tork  by  an  American  privateer.— In  an 
aftion  on  the  policy,  the  cou.  t  determined  that  as  tlul 
trade  was  expreisly  prohibited,  the  infurancc  tiras  void,. 
and  the  plaintiiT  could  not  recover. — Lord  MansfiM 
faid  ; — **  Ihe  whole  of  the  plaintifiF's  cafe  goes  on  an 
eftabiifhed  pradlice,  direQly  againft  an  adb'of  parltUment.- 
If  the  infurcr  did  not  know  that  the  goods  were  unK- 
cenfed,  the  objection  is  fair  as  between  the  parties.  If  • 
he  did,  he  v/ould  not  dcferve  to  be  favoured.  But,  how-- 
ever  that  may  be,  it  was  illegal  to  fend  £pods  to  Nevt 
JTorh,  and,  ;;;  pari  delicloy  potior  ejl  conditio  defendentis!^ 

e^fi  V  l,Ufon^  In  the  cafe  of  Gljl  v.  Mfifcfty  which  we  have  alitady 

^  '^  noticed  {c)y  the  i?ifurancc  was  upon  a  cargo  of  proviCcmf 

'  An  infurinrc        f^^j  f^^^  Ireland  to  fomc  of  OUT  IFfft'India  iflands,  which 

lOMii'iot  Wc  made  *; 

•nprovifioni,      liadbccn  cnpturcd  hy  t\\c  Frencfj   in  the  American  wari 

ipni  ill  a  neufral         ,  i'r«t\  ^  ii-r,>  -    "* 

Aix^  u^  A  nritiji    where  the  iniurcd  had  propevty,  and  which  were  con- 

coinny   while  M.  Q^^ 


ccnce. 
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flantly  fuppHed  with  provifions,  by  means  of  neutral 
vefielsy  though  they  were  in  the  hands  of  the  enemy. — In 
an  afiion  by  zn  underwriter  againft  the  infured  to 
fecover  the  premium,  the  illegality  of  the  commerce 
vas  objefled. — ^Lord  Mansfield  being  of  opinion  that  the 
policy  was  not  illegal  on  the  face  of  it,  direfted  a  v^r- 
didfor  the  plaintiff;  and  the  court  afterwards  refufed 
to  grant  a  new  trial  to  let  the  defendant  in,  to  (hew  by 
evidence  that  the  infurance  was  upon  provifions  fuppUed 
to  the  enemy. 

Sea.  IV, 
Commerce  with  the  Enemy. 

I 

1 

BY  the  common  law  of  England^  no  Britj/b  fubjeft   No  ^Wf />i  faT>- 
can  legally  trade  with  an  enemy,  ^tbout  the  King's  li-  t^h"?e«ne^ 
4:ence.     The  reafon  is,  that  war  puts  every  individual  of  without  a  li- 
the refpe£iive  belligerent   governments  into  a  ftate  of 
IQutual  hodility  (^) ;  and  there  is  no  fufch  thing  as  a  war 
iorarms^  and  peace   for  commerce.     In  that  (tatc,  all 
treaties,  civil  contraQs,  and  rights  of  property,  are  put 
an  end  to.     Trading,  therefore,  which  fuppofes  the  ex- 
iftcnce  of  civil  relations,  the  rights  of  property,  and  the 
••Uigation  of  contra^s,  is  neccffarily  contradidlory.to  a 
ftate  of  war.     Befides,  it  i^  criminai  in  a  fubje£l  to  aid 
and  comfort  the  enemy  3  and  trading  not  X)nly  affords  that 
.aidimthe  moft  cffedual  manner,  by  enriching  the  enemy's 


(a)  Qiumd  k  condu3air  de  TUat^  le  fouverain^  declare  li  guerre 
i  wif  autre  fouveraitif  on  eniend  que  la  nation  entiere  declare  la 
ptrri  a  une  autre  nation.  Car  le  fowoerain  reprejente  la  nation^ 
tagit  aunom  de  lafociete  entiere f  et  let  nations  n'ont  afaire  let 
**fi  MX  aatrei  qu*en  corps  dans  lew  qualite  de  nations.  Qes  deux 
i^oiufmt  done  eunemis  ;  et  tous  les  Jujets  de  Pun  fo:4  eniu  mis  dd 
t(Hu  les  fujets  de  I* autre,  L'u/age  ejl  id  conforme  aux  prlnci  es, 
^<«tt</,. liv,  3.  c.  5.  n.  yp, — Ex  natur  t  belli  commerci  *  inter  hojles 
**J^e  Hon  efl  dubitandUm,  Quamvis  nulla  fpecialis  fit  commer* 
tianan  prolnbitioy  ipfo  tamen  jure  belli  commercia  ejfe  vetit  ,  ipfa 

^^dHones  hMwrum  f^itis  declarant,  l^c.     Bynk,  Quaeft,  jttn^riif, 
ft.  I.  f.3. 

C3  country, 


»  '»• 


«6 


Stiij^A  Matter,, 
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Goods  bought 
of  the  enemy 
cann«c  be  in* 
iured. 


i  Brf.  &  PuU 
34Si_ 

Goods  the  pro- 
'  duet  mf  H^iiamd 
lure  purehafcd 
tbcre  during; 
-^ftUities  be. 
fwecft  Gremt 
Mr:taim  and  HoU 
Umdioi^BrltiJk 
iubjeA,  and 
Ibippcd  fur  Ei^' 
/•W.— Such 
'  f  oodf  may  be 
legally  inTurcd  in 


country,  and  increaling  their  refourees,  but  alfo  facilitates 
l^e  means  of  carrying  on  a  traiterous  correfpondence, 
which  ipay  more  than  counterbalance  any  advantage 
}ikely  to  accrue  from  fuch  trading  (a).  This  being  fo,  it 
follows  that  every  contrail  of  infurance  againft  the  rifles 
attendant  on  fuch  trading,  mud  be  illegal. 

Till  lately,  however,  as  we  had  occafion  to  obfcrvc  in 
the  laft  chapter,  the  general  opinion,  fuppprted  by  con- 
ftant  pradice,  was,  that  in  Englandj  hot  merely  the 
goods  of  Britijb  fubje6ls  purchafed  of  the  enemy,  bat 
even  the  goods  of  the  enemy  themfelves,  might  be  leg;dly 
infured,  and  the  legiflature  has  frequently  found  it  ex- 
pedient, in  times  of  war,  to  interpofe  its  authority  to 
reftrain  fuch  infurances(^).  The  cafes  of  Brandon  y, 
Ncjbitti  and  Brtftow  v.  Towers  {c)  have  gone  the  length, 
however,  of  difabling  an  alien  enemy,  or  any  other  on 
his  behalf,  from  maintaining  an  aclion  on  a  policy  on  the 
property  of  fuch  alien  eiiemy.  "But  the  queftioh  fiili 
remained,  whether  a  Brhj/b  fubjeft  might  infure*^ goods 
purchafed  by  him  in  the  enemy's  country,  when  the  two 
Allowing  cafes  arifihg  out  of  the  fame  tranfa&ion,  drew 
that  queftioii  into  a  full  difcuOion,  which  has  terminated 
in  fetting  it  finally  at  re(l,  upon  the  fufe  foundation  of 

w. 

The  firft  of  thefe  cafes  was  an  infurance  on  goods  on 
boa^d  the  Elizabeth^  from  Rotterdam  to  JBfttf.-^ln  ah 
aftibn  on  this  poficy,  brought  in  the  court  of  Commm 
PieaSi  it  appeared  that  the  E/izaieth  was  a  neutral  ihip, 
'  captured  by  the  French^  and  the  goods  loft ; '  that  the' 
plaintiffs  had  on  board  a  quantity  of  madder  purchafed 
for  them,  and  on  their  account,  at  ^^//^i/aifr,  by  their 
agent,  a  Briti/b  fubjed  refident  there ;  that  at  the  time 
the  goods  were  purchafed  znd  (hipped,  and  alfo  at  the 
time  the  infurance  was  efFe£^ed,  open  hoftilities  extftea 
between  Great  Britain  and  Holland  ^^  that  during  all  that 


{a)  Vid.  tbe  arguments  and  a*;thonties  in  fupport  of  this 
dodlrioe,  in  the  very  learned  and  eloquent  judgment  of  Sir 
WiUiam  Seotitin  the  cafe  of  the  Hoop,  i  Roh.Adm.  Rep.  aoi.««i^. 
(«)  Vif  fup.  30. {c)  6'uJ>.  36,  37. 

time^ 
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time,  it  was  the  conftant  practice  to  enter  goods  at  the 
Cuftom-Houfe  here,  dire&  from  Holland ^  apd  this  was 
nerer  impeded,  though  the  officer  kn^w  from  whence 
they  came,  as  he  always  enquired  whether  they  were 
'  alien's  goods,  on  account  of  the  alien  duty.*' — ^Upon  this 
cafe  it  was  inCfted,  on  the  part  of  the  defendant,  that 
Ais  infurance,  was  illegal,  becaufe  a  Brit'ijb  fubjefl  coukl 
not  lawfully  carry  on  any  commerce  with  the  King's 
enemies. — But  the  court  [a)  held  that  the  infurance  was 
legaL 

The  other   cafe,  which   was  on  the  fame  policy,  was   P»'/»  v.  ^#/;. 
alfo  tried  in  the  court  of  Common  Pleas,  and  there  was  a  '  ^^  '   ' 

Ferdid  for  the  plaintiffs.     A  bill  of  exceptions  was  ten-   But  hu  now 

*  .  ^  Icttlcd  that  fuch 

dered  on  the  part  of  the  underwriter,  and  allowed,  upon   trading  it  illegal, 
whiph  the  fame  fads  appeared  as  in  tl»5  former  cafe.—  uji„^U«uu"^" 
The  caufe  was  removed  by  writ  of  eiror  into  the  Kin^s, 
Bmcbt    and    after    two    arguments,    firft    by   common 
lawyers,  and  again   by  civilians,  the  court,    after   tiiae 
taken  for  confideratioh,   were    unjinimoufly  of  opinion 
that  it  was  illegal  for  a  Britifb  fubjccl   to  -trade  with  an 
enemy,  without  the  King's  licence,  and  that  the  infuredj 
therefore,  could  not  recover  on  the  policy.  ^ 

ITic  following  cafe   will   (hew,   that  even  if  a -Bn*/^  the  ttrrtt  of  t ht 

®  '  J       king'i  licence 

fubjeft  obtain  the  King's  licence  to  track  with  the  enemy,  to  tj- idv  with 

he  muft  ftriftly  conform  to  the  terms   and  conditions  uktSdj^* 

annexed  to  fuch  licence  i  otherwife  the  trading  will  be  ^^^' 
ijk|al. 

Two  policies  were  efFefted  on  goods  the  property  of  ^tmdyh  v. 

tie  plaintiffs,  who  were  Britifb  fubjecls,  upon  a  vOyage  ,  EaftA'/c. 

from  LonJjn  to  Rctterdam  or  Amjlerdam^  with  or  without  '. 

clearances  to  or   from  a  neutral   port;    the  one  being  tr^dewiihthc    , 

upon  fiigar,  on  board  the  VUrland  and    the  LydtOy  the  rhat^tL'^Mrty^ 

•dier  on  coffee,  fugar,  and  tobacco,  on  board  the   fame  fl^tii  give  bond 

(hip   Lydia,   both   being   neutral    (hips. — In    an  a£iion  p«rtation  of  the 

on  thefe   policies,    it   appeared  that    on   the    aoth    of  *?^* '®  ***«^ , 

^  '  *^^  placet  propoftd  I 

December    I7Q7,    the   plaintiffs    obtained    an    order   of   a"dthey»re 
council  to  export  lOO  hogfheads  of  tobacco  in"  Ac  Lydia^  fucnlLndlJ^ruS 

^^^ 9.,'Oiijuon'n 

"  iHegal  — !f  fuck 

(a)  Ur.  Jix&Jct  BulUr,  Mr.Juftice  Heiub,  and  Mr.  Jufticc  "57^^  ^^'""•^ 

^    '  '  ■  M 'Oi  a  11  oil  ted 

K9oiif^^Lor4:  C«  J.  Eyre  was  abfent.  time,  it  it  not 

C4  %  ft,WJi^«*f^^\ 


i 
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the  ^od«  be  from  London  to  Calais  or  elfe^wherCy  as  circumllanccs  might 
the  lioi  ;  u  the  Tcquirc ;  with  a  provifo,  (amongft  others),  tha:  thi^ 
lime!*^  *^^* '^^   licence  (hould  remain   in   force  for  tivo   months  and  no 

longer  \  that  the  plainiifFs  fhipped  30  hoglhcads  of  tOr 
bacco,  part  of  the   floods  infured,  entereJ  them  at  the 
cuilom-houfe  for  Calaisy  made  oath  that  they  were  to  be 
•xported  to  that  place,  and  gave  bond,  according  to  the 
i  ftat.  29  G.  III.   c.  68.   (ihe  tc bacco  ?(X)y  to  land  this  to- 
bacco there;  that  the  reft  of  the  goods  infured  were  Ihipr 
ped  for  Rotterdam^  under  an  order  of  council  of  the  icth 
^i  January  1798  \  that  on  the  7th  oi  j^pril  1 798,  the  Lydta 
was  cleared  out  for  Calais ^  Rotterdam^  and  Embden^  and  on 
,the  14th  failed    d'reci   for  Rotterdam  ^  that  the  Vlerland 
arrived  fafe  at  Rotterdar?^,  but  the  Lydia  was  captured  off 
the  mouth  of  the  Maefe  by  a  French  privateer ;  that  by 
,an  order  of  council,  dated  the  3d  of  September  1796,  recit- 
ing the  ftatutes  3:^  G.  HI-  c,  27  and  the  34  G.  HI.  c.  9.  & 
..79.  a  licence  was  granted,  according   to   the  aUtht)Tity 
.given  by  thofe  afts,  to  export  any  of  the  goods  mentioned 
In  thofe   aQs    to   Hol'and^  the  AuRi'tan  ifetherlands^  ot 
Jtaly\    provided:  fuch  goods   were   exported    in   neutral 
fhips,  anvl  under  the  ufual  conditions  and  regulations^  and 
that  fecurity  fiiould  be  given,  by  bond^  that  fuch  goods 
fiiould  be  exported  to  the  places  propofed,  and  a  certi" 
fcate  produced  within  fix  months  of  their  having  been 
.landed  at  that  place;  and  that  the  proof  of  compliance- 
0  with  the  conditions  of  the  order  fhould  be  on  the  perfons 

claiming  the  benefit  pf  it  j  that  this  order  wa?  by  an 
order  of  the  10th  of  January  1798,  continued  to  the 
a5tli  of  June  179S,  which  was  fubfcquent  to  the  capture 
of  the  Lydid,—AJ^n  this  cafe  the  court  determined  that 
flie  plaiiulffs  were  not  entitled  to  recover. — Lord  Kenyan^ 
in  delivering  the  opinion  of  the  court  faid  ; — **  TltC 
f  lai^tifTs  obtained  the  order  of  council  of  the  %ox\^  of 
J)ecember  jjg'jf  for  the  ^urppfe  of  (hipping  the  tobacco 
*  and  other  goods  therein  mentioned  for  Calais.  But  that 
licence  will  not  affeft  the  decifion  of  this  cafe ;  bccaufe 
J  }t  was  confined  to  the  findings  fitpplying^  and  delivering^  hi 
the  X>AVj,  the  goods  fpecified,  within  two  months,  (that 
\&  from  the  toihef  December  1797)9  and  the  (hip  did  no( 

...  fail 
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(ail  till  the  7th  of  jipril  1798.  Therefore,  whatetcr 
might  have  been  the  intention  of  proceeding  to  CaloU 
ifter  going  to  Rotterdam^  the  licence  having  expired  b^ 
fore  the  voyage  commenced,  the  exportation  of  the 
goods  could  not  be  protected  by  it.  In  this  view  of  the 
cafe  it  becomes  unnecc^fTiry  for  us   to  give   any  opi-  ' 

nion  upon  the  operation  of  tlie  tobacco  z6t.  The 
queftion  is,  then,  narrowed  to  t!ie  conftruQion  of  the 
ordv-r  of  council  of  the  3d  of  September  l^p*^,  continued 
beyond  the  period  in  queftion  Though  the  King  may^ 
at  common  law,  lictnc^:  a  trading  with  the  enemy  gene- 
rally, yet  he  may  alio  q.ialify  his  licence;  in  which  caie 
the  party  feeking  to  protect  himfelf  under  fuch  licence, 
maft  conform  to  the  requifitions  of  it.  Now  the  order 
of  council  of  the  3d  of  September^  licenfing  the  trading 
|o  the  Uaited  Provinces  is  on  this  exprefs  condition, 
that  bond  be  given,  in  the  form  prefcribed,  that  the  goods 
ihall  be  exported  to  the  places  propofed,  and  to  no  other  $ 
and  that  a  certificate  (hall  be  produced  within  (ix 
inonths,  that  the  goods  have  been  landed ;  which  con* 
4itlon  has  not  been  qomplied  with,  no  fuch  bond  having 
been  given.  The  plaintifls  therefore  cannot  prote£l 
ihemfelves  by  that  licence  ;  confequently  the  voyage  was 
illegal,  and  cannot  be  infured.'' 

If  an  underwriter  would  objeft  that  the  policy  was  (mi  Thii  objcaion, 
1  trading  with  the  enemy,  he  muft  do  fo  in  the  firft  in-   |f  at  aii»  in  tht 
ftance  ;  for  if  there  be  a  verdict  againft  him,  the  court   ^^^  ii»fta»i«- 
will  not  grant  a  new  trial  to  enable  him  to   prove  the 
h€t  of  a  trading  with  the  enemy,  in  ovder  to  avoid  the 
contrail  {fi) . 


Sea.  V. 

The  Wages  and  EffeHs  of  the  Majler  and  ^ariners^ 

IT  feems  to  be  the  policy  of  all  maritime  ftates  to  ufe  Seamfn  arc  not 
fvery  precaution  to  prevent  the  defcrtion  of  the  feamen,  *|[^^'  p-id  more 
to  btcrcft  them  in  the  prefervation  of  the  fhip,  and   to  »»«r  wages 


abnNid* 


(#}  Vid.  Gifi  T.  MtifWf,  fup.  36. 

incite 
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incite  them  to  the  moft  vigorous  exertions  in  times  of 
danger.  With  this  view  the  ftat.  8  G.  I.  c.  27.  §  7.  was 
made,  to  rellrain  mafters  and  owners  of  fhips  from  paying 
the  feamen,  beyond  the  feas,  above  one  moiety  of  the 
the  wages  due  to  them^  at  the  time  of  fuch  payment,  be*- 
fore  the  (hip's  return  to  Great  Britain  or  Ireland.  * 
Hor  can  the  fea-  The  fame  Wife  policy  has  alfo  prohibited  the  infurancc 
inen infuie  any     ^£  fgamen's  wagcs  in  all  maritime  countries;  and  bv  the 

thing  in  nature  .0  ^  * 

ofirafct..  \zw  oi  Efjg/and  (^a)f  a  feaman  is  not  permitted  to  infure 

any  tiling  in  nature  of  wages. 
fFe^tr  V.  I/*  J^%  where  an  action  was  brought  againft  an  agent  for 

f„   '  ^  ^'  ^'    neglefting  to  make  an  infurance  according  to  inftrudions, 

and  it  appeared  at  the  trial,  that  the  plaintiff  had  been 

fl4™*ihip,  who  y^^r^i  to  go  as  mate  in  a  fhip  from  the  coaft  of  jl/rica  to 
Mtohaveiome  ^hc  Howtfinah^  for  which  he  was  to  receive  c/.  per 
cannot  infure  month,  as  wagcs,  and  three  privilege  flaves  free  of  ez- 
Ih^'IIifW *"  pence.  The  ihip  was  loft  on  her  voyage,  and  the  plaintiff 
W4gei;  and  provcd  that  he  thereby  fuftained  a  lofs  of  150/.,  reckon- 
cannot  recover  ing  39^«  S^'  fo^  ^^^  chcft  and  clothes,  and  the  reft  for 
f*  ne^^l^'iAVra  ^^^  ^**"^  ^^  *^  flaves.— It  was  objcfted  that  the  plaintiff 
r.f  o  ciMin^  could  not  rccovcr  the  value  of  the  flaves,  they  being  in 
be  wfiwacd!***^  ^  ^?  nature  of  wages,  and,  therefore,  not  the  fubjed^  of  a 

legal  infurance. — A  verdid  for  the  plaintiff  was  taken, 
however,  for  i  ;o/ ,  with  liberty  to  the  defendant  to  move 
to  reduce  the  damages  to  39/.  5/.,  the  value  of  the  cheft 
and  clothes. — ^Upon  this  motion  being  made,  the  court 
were  clearly  of  opinion,  that  the  flaves  were  not  the 
proper  fubjedl  of  an  infurance  \  and  that  though,  in 
point  of  fa£i,  thefe  flaves  were  frequently  infured,  and 
the  lofs  always  paid  by  the  underwriters,  without  difput- 
ing  the  queftion ; — yet  the  court  were  of  opinion,  that  as 
the  obje£lion  was  made,  the  plaintiff  could  not  recover 
in  this  a^on  more  than  he  could  have  recovered  in  an 
a£iipn  againft  the  underwriters.  The  yerdi^i  was  there* 
fore  reduced  to  39/.  5/, ' 

The  following  cafe  reported  by  ^merigon  {b)  feems  to 
have  been  decided  upon  found  principles.-^A  feaman. 


(a)   Vid.  I  Mag.  i%p  Adm.  in  Carter  v.  Boeim^  3  Mmr. 
Ipia.   I  Bl.  5j^.— •  [i)  Emmg.  torn  \*  p.  %^6^ 

wh<\ 


who  was  engaged  for  a  vopLgc,  while  the  fhip  wa^  in  ^ 
JForeign  harbour,  threatened  to  leave  her,  unlefs  his  wage3 
already  earned  were  fecured  to  him.  The  captain  gave 
!him  a  note  by  which  he  undertook  to  pay  him  his  wages 
then  due  to  hifn  at  all  events.  The  fhip  was  afterwards 
taken.— -The  feaman,  ^n  his  return  to  France^  fued  the 
captain  on  his  undertaking.  The  captain  alledged  that 
this  undertaking  was  againfl:  law^  and  that  he  only  gave 
It  to  prevent  the  feaman  from  defcrting  the  fhip. — This 
was  confidered  as  a  juft  and  proper  anfwer  to  the  fea- 

man's  demand,  and  his  fuit  was  difmifled  with  cods. 

,       •  •  •     •  ^ 

But  although  the  feamen  are  not  permitted  to  infure  But  tk«y  mmf 
their  wages,  as  fuch;  yet,  in   moft:  foreign  countries,  ihife/abroaS*'' 
they  are  allowed  to  infure  fuch  gpods  as  they  purchafe  withiJ»irwu«»l 
with  the  wages  they  receive  abroad  ;  and  there  feems  to 
i)e  no  reafon  why  they  (hould  not  have  the  fame  indul  • 
gence  in  this  c6untry,  as  the  reftraint  is  meant  only  to 
kpply  to  fuch  wages  as  are  not  due  till  the  voyage  is 
entirely  iiniOied  {a). 

Though  the  policy  of  the  law  tends  to  rcftrain  all  in-  Thecipuinmif 
furahcei  whereby  the  intereft  of  the  feamen  in  the  care  onboard,  or  wl 
and  prefervation  of  the  (hip  may  be  leflened,  yet  our  law  ^*'*  "*  «*>«^*f- 
concurs  with  that  of  Ftance  in  allowing  the  captain  to 
mfure  goods  which  he  has  on  board,  or  his  fliare  in  the 
(hip,  if  he  be  a  part  owner  (^). — Upon  this  principle  it  Upon  il»e  fame 
has  been   determined,  that  the  governor  of  a  fort  in  a  ^^^!^rj  \v^ 
JFbreign  fettlement,  in  time  of  war,  may  infure  the  fort  fwf«af<^J»s«n* 
jfor  a  period  of  time,  againft  its  being  taken  by  a  foreign  enemy. 
cncniy(rj. 

^eft.  VI. 

»  t 

Freigbtn 

BT  the  law  of  Francis  always  watchful  to  prevent  the  x„  rrsnce  t^e 
contra£l  of  infurance  from  ever  becoming  lucrative  to  in*^»««ncc  of 

,.       .        ^       .  °  freight  it  pro- 

^_^___^_^^^^^_^^^^__^_^^_^^^_^^^,___^^____^_^^____^_^^__^     kibitcd,  except 

"  freight  already 

earned* 
(fl)  Vid*  Emerig,  torn  i.  p.  255.— — (i)  Emerig.  torn  i« 

p.  236.— (r)   Per  Lord  Mcmsjidd  in   Carter  v.  Boeim, 

I  ^nr.  15^5.  I  ^/.  593. /i/.  C.  IX.  f.  2. 
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the  infured,  the  infarance  of /freight,  not  'aQ.ually  earned^ 
is  prohibited.  One  reafon  alTigiied  for  this  isj  that  the 
matter  may  be  thereby  rendered  more  careful  in  the  pre- 
fen'ation  of  the  fhip  and  cargo ;  another  is,  that  freight  U 
pf  the  nature  of  profit,  and,  till  it  be  acquired,  die  owner 
of  the  {hip  has  not  an  infurable  intereft  in  it.  But,  by  a 
declaration  of  the  Frcncb  government  in  177Q,  freight, 
aBually  earned^  wa^s  permitted  to  be  infured ;  and  it  was 
provided,  that  in  cafe  of  lofs,  it  (hould  not  be  included 
in  the  abandonment  of  the  fliip,  unlefs  it  were  cjcprefkly 
foftipulated  in  the  policy.  But  freight,  though  a&uallj 
earned,  can  in  France  be  infured  only  by  the  freighter^ 
where  he  agrees  to  pay  the  freight  at  all  events.  It  is,  in 
that  cafe,  an  expence  which  he  muft  lofe,  if  the  (hip 
(hould  be  Iptt  without  completing  her  voyage,  ^nd  there* 
fpre  a  fair  fubj'jft  of  infurance  {a), 
f n  Fngfarrj,  tVc  But  the  mcrc  jufurancc  of  a  fhip,  let  out  on  freight^ 
^h''*h*  "***'*b^'  would  afford  the  owner  but  an  inadequate  protection, 
iaiprtd.  where  the  lofs  of  freight  follows  that  of  the  fliip.     In 

England,  therefore,  the  fveight,  as  well  as  the  ihip^  may 
be  legally   infured.     And   this    is   conformable  to    the 
pra£l:ice  in  Laly  (i). 
9uf  the  infurea        To  entitle  the  owner,  however,  to  recover  for  a  lofs^ 

for"a°k!ft  df^**^*'  on  a  policy  on  freight.  It  muft  appear  that,  before  the 
f I  eight,  where      lofs,  the  Owner's  right  to  freight  had  commenced ;  that 
Trfitht  has  ftreo    ^>  that  the  fhip  had  a8ually  begun  to  earn  freigbtji  for 
'^•'■*'"^*^        till  then  the  rifk  on  freight  does  not  commence.     There- 
fore, if  the  cargo  be  ready  to  be  put  on  board,  but  the  (hip 
15  loft  while  preparing  for  the  voyage,  the  infured   (hall 
not  be  entitled   to   recover  for  the  lofs   of    freight  (r ). 
But  if  part  of  the  cargo  be  fliipped,  there  is  then  an 
inception  of  the  rifk  on  freight,  and  the  infured,  upon  a 
valued  policy,   fhall  recover  for   the   whole  freight  (i/). 
So,  if  the  fhip  fail  on  her  voyage  to  the  port  where  flie  is 


{a)  Vid.  Le  GviJon,  ch.  15.  art*  i.     Fsiiin^  art.  ly.   p.  58. 

Potbier,  h.  t.  n.  36.  F.merlg.  tora.  f .  225. {b)  Rcccus,  not. 

96. {c)  Per  Lee^  C.  J.  in  Totige  v.  H'aff-,  inf.  c.  7.  f.  6. — — 

(d)  Per  Lord  Kcnytrii  in  Montgomery  v.  Eggingion,  inf.  c.  7. 

to 
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to  take  in  her  cargo,  this  ftiall  be  a.commencement  of  the 
rift  on  the  freight,  and  if  the  (hip  be  loft  before  her  ar- 
rital  at  her  port  of  loading,  the  infurcr  on  the  freight 
is  liable  («).  Sec  this  fubjeft  more  fully  treated,  poft, 
A.  7.  $  6. 

Sea.  VII. 

S/aves^ 

THERE  is  fomething  extremely  offeniive  to  humanity  siave$  formerly 
in  the  idea  of  any  part  of  the  human  fpecies  becommg 
property,  anci  a  fubje£i  of  commerce,  capable  of  being 
bought  and  fold  like  beails  of  burthen.  And  yet  it  is 
to  be  lamented  that  this  traffic  has  exifted  in  all  ages, 
crenamongft  the  moft  poliflied  nations  of  the  world,  and 
where  moral  refinements  were  the  moft  highly  culti- 
vated. 

For  upwards  of  two  centuries,  a  commerce  in  negro  Howihr»tra«fe 
flaves  has  been  carried  on  by  the  feveral  maritime  ftates  ^**  '^'?"  '* 
of  Europe,  for  the  purpofc  of  fupplying  their  colonics  in 
America  zx\6,  the  WeJI  Indies  with  Lbouvcrs.  The  unfor- 
tunate objefts  of  this  cruel  traffic  were  formerly  too 
much  confidcred  as  mere  merchandize.  The  merchant 
mfured  them  as  fuch,  and,  with  us,  till  lately,  he  was 
protcftcd  by  the  policy  againft  any  lofs  fuftained  in  the 
voyage,  even  by  mortality,  if  it  could,  by  any  ccnftruc- 
lion,  be  attributed  to  any  of  the  perils  mentioned  in  the 
policy.  At  length,  however,  "the  Britijh  legiflature, 
roufed  by  the  calls  of  humanity,  has  intcrpofed ;  and 
though  it  was  not  thought  wife  at  once  to  aboiifh  this 
trade  altogether,  it  was  fubje^led  to  many  whohfome  rc- 
ftraints,  not  only  in  the  manner  of  carrying  k  on,  but 
alfo  in  the  infurance  of  it.     The  object  of  thefe  regula-  , 

ttons  was  to  intercft  the  perfons^  concerned   in  the  tranf- 
]k>rting  of  flaves  from  Africa  to  the  Wcji  Indies y  in  their 
health  and  prefenration. — At  length,  however,  the  two   :Tow  rofaUf 
knifes  of  parKament  in  the  month  of  June  1806,  fcve-  ^^^^  ^^  ^/^^^ 


.tote 


(#)  R.  Thompfgn  v,  Ta^hr^  ixif.c.  7.  f.  ^ 
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tally  reiolved  that  they  would,  widi  all  prafticable  expedi« 
tipni  take  effedual  meafures  for  the  abolition  of  this  trade; 
and  in  purfuance  of  thefe  refolutiont,  the  ftat.  47  G.  III. 
c.  36.  was  pafled  in  the  next  fefiion  of  parliament,  totally 
abolifhing  the  African  flave  trade  from  the  ift  of  Maj 
1807,  and  fubje£ling  all  perfons  concerned  in  the  continu- 
ance of  it,-aftcr  that  time,  to  certain  penalties  and  forfd-* 
tures.  And  $  ^  prohibits  and  declares  unlawful,  all  infu- 
rances  upon  any  trading  in  (laves,  and  impofes  a  penalty  of 
looA  and  treble  the  premium,  upon  any  of  his  Majefty's 
fubje£is  who  (hall  fubfcribe,  effe6i,  or  make  any  fuch 
unlawful  infurances.  But  by  $  6,  the  a£i  (hall  not  ettencl 
to  a  trading  in  daves  exported  from  Africa  in  ihip9 
cleared  out  before  the  ift  of  May  1 807,  and  landed  in  ^ 
Weft  Indies  on  or  before  the  ift  of  March  i8o8* 


Sea.  vm. 

Projiu 

iiirarabis  MUCH  doubt  has  arifen  upon  the  queftion,  wdethef 
the  profit  expe£led  to  arife  upon  maritime  commerce  be 
a  proper  fubjed  of  infurance; 

In  eftimating  a  total  lofs  upon  goods  infured  by  an  open 
policy,  it  has  been  the  uniform  practice,  to  add  to  the  ^ 
prime  coft  of  the  goods,  all  duties  and  expences,  together 
with  the  premium  of  infurance ;  and  the  amount  of  thefe 
has  always  been  holden  to  be  a  full  indemnity.  Nor  is  there 
any  inftance  of  profit  being  avowedly  added,  even  where 
the  lofs  has  happened  at  the  port  of  delivery.  For  in* 
fiance,  if  icoo/.  be  infured  on  goods,  which  are  loft  in 
the  port  of  delivery,  before  they  are  landed  5  and  it  ap- 
pear that  the  invoice  price,  together  with  all  charges 
and  the  premium  of  infurance,  amount  to  800/. ;  but  the 
goods,  at  the  time  of  the  lofs,  had  they  been  iafelj 
landed,  would  have  been  worth  1000/.  the  fum  infured  | 
yet  the  lofs  would  be  eftimated  at  no  more  than  8oo/* 
On  the  other  hand,   fuppo(ing  the  goods  would  have 

fetched 
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fetched  no  more  than  6oo/.  ftill  the  infured  would  have . 
been  entitled  to  the  whole  8co/«  So  that^  whether  the 
goods  arrive  at  a  rifing  or  a  falling  market,  the  lofs  to  be 
paid  by  the  underwriter  is  the  fame. — And  upon  this^ 
{round  it  has  been  repeatedly  holden  that  the  under- 
writers (hall  not  be  involved  in  the  rife  or  fall  of  the. 
market  (a). 

Two  reafons  may  be  afligned  for  this  \~Jirft9  that, 
it  is  impolitic  to  allow  the  iufured  fo  completely  to. 
cover  himfelf  by  the  policy,  .as  to  dived  himfelf  of  all 
intereft  in  the  prefervation  of  the  cfFeds  infured  ; — and 
fiwidlyy  the  difficulty  of  afcertaining  the  true  amount  o£ 
the  lofsi  where  profit,  which  is  fo  precarlouSj  is  to  be. 
taken  into  the  account.  ^ 

But  if  a  policy  on  the  goods  will,  in  no  indance,  afford 
proteflion  to  the  infured  againd  the  lofs  of  profit,  may 
it  not  reafonably  be  aiked,  how  the  profit  itfelf  can  be 
feparately  infured  ? 

It  may,  perhaps,  be  contended  tliat,  unlefs  profit  may 
legally  be  infured,  the  merchant  cannot  in  any  manner, 
fecure  to  himfelf  a  full  indemnity  againd  the  loflcs  to 
which  he  is  expofed  by  the  perils  of  the  fea.  But  this 
is  not  fufBcient  to  countervail  the  objeflions  to  this 
fpecies  of  infurance. — fiefides,  it  is  the  policy  of  mod 
commercial  countries,  to  oblige  the  merchant  himfelf  to 
run  fome  part  of  the  rifk,  even  on  the  {hip  and  goods  ^ 
and  his  running,  himfelf,  the  riik  of  profit,  may  fome- 
times  be  attended  with  falutary  confequences.  The  law 
of  Franci^Tiot  only  prohibits  the  infurance  of  profit,  but 
reftrains  the  merchant  from  infurjng  more  than  nine- 
tenths  of  his  intered  ;  thus  obliging  him  to  run  the  rifle, 
not  only  of  all  profit,  but  of  one-tenth,  alfo,  of  his  goods. 

Yet,  in  Italy  xht  merchant  is  permitted  to  infure  the 
profit  he  expe£ls  to  derive  from  the  goods  he  exports  [b): 
XficcuSf  inquiring  how  a  lofs  upon  goods  is  to  be  eftimated> 
ditts  exprefifes  himfelf; — *  Dijiinguei'^aut  mercej fuerunt 
*  itfiimata^  pro  certd  quantitate,  tempore  cantraffis  ajtcurwk 


^m^ 


(«)  Vid.  inf.ck  14.  f.  a. (<)  Tar^a  6.4a.  J^i.  Smh 

^fnat  part  3.  n.  40.  Roccm  b.  t.  n.  31* 
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»     .    .     . 

^  tienis  i  ft  tune  nm  fumus  in  duhwy  quin  £ffa  qaanikgf 

<  efiiraafa  filvenda  efi\  aut  affecUrdtio  fuit  faBa  ^  ^f^^^ 

<  tandh  nurcibus  falvi's  Romamj  bt  ,tunc  ASTIMATio 
^  IN$PICIEN9A  EST*  RoMJS.  Aut  offecurotio  fuH  ftt8i 
'  S[MTf.iciTEit>  defilvendo  stflimationem  feu  vahrem  nurm 

;^  cium  in  cafu  pertculiy  ^  navis  perieritf  et  tunc  infpid 
*  iihtt  tern  pus  ohligeUiunisy  et  prout  tunc  valiiaht,  diietJM 
^  ^imaiia  s  it  J!c  damnum  quad  ajjecurdtus  patitur  in  anuf" 
^  ftone  reif  non  LUCRUM  faciendum  c§fijiderdtur  {a).*^^ 
Hence  it  would  feem  that  there  were  in  Italj^  whea 
Roccus  wrote>  two  formt  of  iiifiiraiicej  the  one  where 
the  goods  were  valued,  and  then,  in  cafe  of  lofs^  die 
amount  of  the  valuation  wad  to  be  paid^  the  other^ 
where  the  infurer  contraftcd  for  the  fafe  delivery  o£  the 
goods  at  the  ptrt  9f  dcjlinatiuhy  in  which  cafe  the  lofs  wa$ 
cftimated  at  the  price  the  goods  would  have  fetched  had 
they  arrived  fafe  at  the  port  of  delivery. — In  Portugal^ 
alfo,  profit  is  deemed  a  proper  fubjeft  of  infurance  {^).^ 
The  French  ordinance  of  the  marine  (f),  on  the  contrary, 
adopting  the  rule  of  the  Roman  law,  *  Detrimenti  mh 
lucri^  fit  prajbatio  {d)^  prohibits  the  infurance  of  profit; 
Nothing,  indeed,  in  France,  feems  to  be  deemed  a  proper 
fubjed  of  infurance,  but  the  (hip,  and  fuch  efieds  on 
board  as  are  the  abfolute  property  of  the  infured,  at  the 
commencement  of  the  riik.  Profit,  therefore,  being 
precarious,  and  depending  upon  the  uncertain  event  of 
future  traffic,  does  not  come  within  that  defcription  (f); 
— In  Holland^  no  inftirance  upon  cxpc6led  profit  can  be 
legally  madc(/);  but  this  reftrlftion,  it  would  feem^  id 
by  pofitive  law  ;  notwithftanding  which,  the  pra£lLce  of 
infuring  expected  profit  has  fo  generally  obtained,  that^ 
in  a  cafe  reported  by  B^nkerjbcck  (^),  it  appears  that,  upon 
an  infurance  on  profit,   a  majority  of  the  judges  of  the 


(m)  Roccuf  h.  t.  o.  3.~(^)  Sante^-na^  p.  3.  n.  40,  41.- 

{e}  h.  t*  art.  15. {d)  Dig,  lib.  14.  tit.  2.  ^  lege  Rhadioi  Je 

jaffrnf  {.  4. — Vid.  BynL  qu£Jl,  jur,  prrv,  lib.  4.  c.  5*  in  which 
Se  dte»  a  deciSon  of  the  fenate  of  Rotterdsm,  to  fhew  t!Ut 

hfnm  qmodfperalur  agecwrari  non  pcjfe. («)  .Vid.  Eaurigm 

torn.  I.  p.  233.  Pothiery  h.t.  n.  36.  149,     ■    \f)  Bjni.efOsA* 
itt'.-.-*?^  lib.  4.  c.  J.-  ^J)  Ubi  fup. 

tnbunal 
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tribunal  determined  in  favour  of  the  xnfured ;  and  thofe 
who  oppofed  that  decifion,  refted  their  opinion  on 
pofidre  law^  and  not  on  the  ground  that  fuch  contrails 
ire  inconfiftent  with  the  nature  of  infurance.  It  can- 
not, howerer^  be  contended  that,  becaufe  a  particular 
praftice  has  been  prohibited  by  pofitive  law,  therefore  it 
was  legal  before.  The  famous  ordinance  of  the  marine 
is  t  pofitive  law ;  but  it  defines  and  ena6is  thofe  very 
principles  that  were  before  received  and  admitted  as 
Biaridme  law  in  every  date  in  Europe^  with  only  a  few 
modifications  fuited  to  the  particular  views  of  the  French 
govenunent.  Our  ftat.  19  G.  II.  c.  37.  certainly  does 
Bot  prove  that,  brfore  the  palling  of  that  ad,  gaming^ 
infurances  were  legal  contradis  at  common  law  [a). 

lo  England  there  is  no  pofitive  law  prohibiting  the  in- 
furance of  profit,  unkfs  it  be  deemed  to  come  within 
the  reftriAions  of  the  flat.  19G.  ILc.37. ;  but,  by  the 
following  determinations,  it  feems  to  be  now  fettled  that 
the  infurance  of  expected  profit  is  legal  in  this  country.  < 

Thefirftof  thefewaS  an  infurance,  *Upon  any  kind  CrMf^.TarkN* 

*  of  goods  on  board  the  (hip  Providence^  at   and  from  \\   m^s. 

*  Surinam  to  ^^bec.     The  faid  goods  for   fo  much  as       T — ^  . 

*  concerns  the    infured,   by   agreement   are   valued   at  u  ari^e  frum » 

«  looo/.,  being  the  profits  expeBed  to  arife  m  the  ^^^f «  /  ^^•;^Ve^nft^cd. 

*  the  abe/oe  fiip%  in  the  event  of  her  fafe  arrival  at  Quebec  ; 

*  and,   in  cafe  of    lofs,   the  infurcrs  agree  to  pay  the 

*  fame»  without  any  other  voucher  than  the  policy.'— 
The  intereft  proved  at  the  trial  was  the  frtfit^  to  die 
amount  of  the  fum  infured,  which  would  have  arifen  to 
the  plaintiff,  upon  a  cargo  of  molafies,  he  having  a  con* 
trad  with  government  to  fupply  the  army  in  Canada  with 
fpruee  beer.— It  was  objcded  at  the  trial  that  profit  was 
ia  its  nature  too  precarious  and  uncertain  to  be  ths  fub* 
\tSi  matter  of  an  infurance ;  and  that  this,  therefore, 
was  a  wager  policy,  within  the  ftat.  19  G.  II.  c.37.-^ 
This  point  being  referved  for  the  opiniom  of  the  court,  it 
was  determined  in  favour  of  the  plaintiff. — Lord  Mans* 
fid  faid,**^  On  the  conftruflion  of  tht  aA»  a  valued  - 


'^^^m 


(a .  Vld.  iii£  c.  4.  f.  ^ 
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policy  IS  not  roid.  Since  the  aft,  it  is  inctimbcrtt  on 
the  plaintiff  to  prove  f§me  interefi ;  but  it  is  not  ncccffaty 
for  him  to  go  into  the  whole  value.  The  infurance 
being  on  the  profits  pf  a  cargo  belonging  to  a  man 
having  a  contraft  to  fujjply  the  army,  if  it  arrived  fafe, 
the  profits  were  pretty  certain.  This  cannot  be  diitin- 
guiihed  from  a  valued  policy;  and  there  is  no  pretence 
to  fay  that  it  was  a  wagering  one.  The  meaning  of  the 
valuation  in  the  policy  was,  not  to  evade  the  aft,  but  to 
avoid  the  difficulty  of  going  into  the  exaft  amount  of 
the  quantum.^* 

One  principal  ground  of  this  decifion  was,  that  this 
was  a  valued  policy,  in  which,  providejd  the  objeft  of 
the  contraft  be  not  a  wager,  any  qualified   property  in 
the  goodo  infured,  or  any  re^fonable  expcfftation  of  profit 
'  Or  advantage  to  arife  therefrom,  will  amount  to  an  infur- 

able  intereft.  But  this  fuppofes  that  that  which  cannot 
be  infured  in  an  open  policy,  may  be  infured  in  a  valued 
one ;  a  propofition  which  will  not  readily  be  admitted.— 
Had  the  policy  been  an  open  one,  it  would  have  been 
extremely  difficult  to  form  any  juft  eftimate  of  the  lofs* 
The  infured  might  have  calculated  it  upon  the  probable 
gain  which  he  might  have  madq  of  the  molaffes,  when 
employed  in  the  making  of.  fpruce  beer,  and  charged  to 
government  according  to  his  contraft.  The  underwriter 
might  think,  and  perhaps  with  more  reafon,  that  the 
diffinrence  between  the  invoice  price  and  charges,  and 
the  market  price  at  the  port  of  delivery  at  the  time  of 
^  die  lofs,  was  the  only  fair  meafure  of  profit  for  which 

the  infurer  ought  to  be  liable.  But,  it  is  a  fettled  rulCf 
that  when  there  has  been  a  partial  lofs,  there  is~  no  dif- 
ference betwen  a  valued  and  an  open  policy.  Suppofing, 
then,  that  the  goods  from  which  the  profit  is  expefted 
to  arife,  fhould,  after  fuftaining  a  partial  lofs,  come  to 
a  lofing  market ;  it  would  be  impoffible  in  that  cafe  to 
fliew  that  the  infured  had  fuilained  any  lofs  within  the 
policy ;  becaufe,  had  the  goods  come  fafe  to  their  port 
•f  deftination,  the  infured  90uld  have  gained  no  profit 
*U90Tk  the  bit  of  them. 


*    <*. 
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The  next  cafe  on  this  fubjcft  was  an  infurancc  on  the  Bmrehy  ▼. 
ttii^Jonaby  *  from  Barhadoes  to  the  coaft  of  Africa^  during   ^^    ' 
•her  ftay  and  trade  there,   and  back  to  the  fFffi  Indies.*  ^, : — 

'  '  -^  The  |*rohii  cx« 

The  policy  was  declared  to  be  t>n  profiiSy  valued  at  2000/.  pcded  upon  « 
-The  declaration  dated  that  the  infured  was  interejled  m  '[^•^f^.^^yU 
pnjits  to  arifi  from  the  fale  cf  the  targo,  to  the  amount  of  »«  ^^^  African 
the  fum  infured,  and  ftated  a  total  lofs  by  capture. — Upoii  ju^urei**^ 
Ac  trial,  it  appeared — "  That,  after  an  infurancc  had  been 
cffcAcd  on  the  fhip  and  cargo,  fufficient  to  cover  their- 
full  value  and  the  amount  of  the  premiums,  the  infurance 
in  queftion  was  made;    that   the  (hip  having  arrived  at 
her  port  of  difcharge  on  the  coaft  of  Africa y  and  when  ^ 

part  of  her  cargo  was  fold  and  thirty  flaves  purchafed^ 
(he  was  captured  by  the  French^  but  was  afterwards 
given  up  to  one  Heixitty  for  the  purpofe  of  conveying 
En^ijb  prifoners  to  a  Britifh  port ;  that  (he  afterwards 
trtivcd  at  Sierra  Leone  with  the  remainder  of  he?  cargo, 
the  thirty  (laves,  and  a  number  of  prifoners,  where 
Hfwitt  znd  part  of  the  crew  defertedher,  and  her  or'ginal 
captain  refufing  to  take  charge  of  her,  the  governor  gave 
the  command  of  her  to  on«  Scctty  who  fold  the  thirty 
Saves  and  the  reft  of  the  cargo,  and  then  failed  for  Bar-^ 
Wv/  with  the  prifoners  ;  and  that,  upon  her  arrival  at 
BariaJoeSf  the  court  of  admiralty  thei'e  adjudged  to  Scott 
^d  die  crew,  an  eighth  of  the  proceeds  of  the  (hip,  and 
rf  the  cargo  that  was  on  board  at  the  time  he  took  pof- 
icffion  of  her/* — The  court,  after  two  arguments,  deter- 
miiicdthat  the  plaintiff  was  entitled  to  recover  as  for  a 
total  lofs, — Mr,  Juftice  La*iurence,  delivered  the  opinion 
<>f  the  court  with  great  learning  and  ingenuity. — After 
^^patiating  on  the  reafonablenefs  of  permitting  the  infu- 
^ce  of  ^xpe^d  profit,  and  ufing  feveral  arguments  to 
*fhew  that  it  is  not  inconfiftent  with  the  nature  of  the 
wntra&of  infurance,  citcd^feveral  foreign  authorities  to 
P^ve  that  it  is  pradifcd  in  moft  of  the  other  maritime  , 
''^tcs^  where  it  is  not  prohibited  by  pofitive  law.  H^ 
W^  (aid, — •«  It  has  been  obje£lcd  to  this  fort  of  infu- 
"^cc  that  the  fubjeS,'  having  no  phyfical  eziflencey 
9nnot  be  mfured.  This  obje&ion  would  hold  againil. 
during. frci|btf  and  bpttom^jr^  wi  rc(pQndcntia  inte« 

m  Z  x«fttt 
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refts  (tf).  It  was  alfe  obje£ied  that  the  goods  might  be 
going  to  a  lofing  market,  in  which  cafe  the  infuted  would 
gain  by  the  lofs  of  his  ^goods :  But  if  that  were  the  ca(t« 
St  would  be  evidence  on  non  ajfum^t^  as  it  would  prove 
that  the  plaintiff  was  not  damnified,  as  to  profit ^  by  the 
lofs  of  the  goods ;  or  that,  at  the  time  of  the  lofs,  be 
had  no  intereft  in  the  thing  injured.  It  was  further  ob- 
je£^ed  tlut  in  the  cafe  of  an  infurance  on  profit,  there 
can  be  no  average  or  abandonment :  But  that  obje£iion 
does  not  hold  in  the  prefent  cafe ;  for  if  there  be  only  a 
Partial  lofs,  the  infured  will  only  be  liable  to  pay  for 
the  expeded  profits  on  the  goods  loft,  and  there  may 
be  an  abandonment  of  the  profits,  by  abandoning  the 
goods  from  whence  the  profits  are  to  arife  (^}.  As  to 
general  average,  there  would  be  i)o  difiiculty  in  the 
cafe  of  a  valued  policy :  And,  in  the  cafe  of  an  open 
policy,  die  difficulty  would  be  no  greater  than  in  afcer- 
tuning  the  damages,  in  cafe  of  lofs ;  the  impolFibility  of 
doing  which,  in  toery  cafe^  will  not  prove  that  an  in* 
,   furatfce  can  be  made  on  profits  in  no  cafe  J* 

In  delivering  the  opinion  of  the  court  in  the  foregoing 
eafCf  Mr.  Juftice  Lawrence  read  a  note  of  the  cafe  of 
Henrichfon  v.  Margetfon^  which  was  determined  in  the 

(«)  Bottomry  and  refpondentia  iaterefts  differ  ei&ntially 
from  that  of  expedted  profit.  A  lender  upon  bottomry 
is  liable  to  general  average,  and  entitled  to  the  benefit  of 
falvage.  He  may  infure  to  the  amount  of  the  fum  lent,  but 
not  the  intereft  referved^  which  is,  in  truth,  profit;  and 
the  borrower  can  iafure  only  to  the  amount  of  the  re* 
£due  of  the  value  of  the  thing  hypothecated.  Vid.  inf. 
bo«k  a.  eh.  3,  4.— (^)  It  is  not  at  all  probable  that  an  ra-. 
farance  would  ev^  be  made  upon  profits  merely,  without  infur- 
ing  the  goods  from  which  fuch  profits  are  expeded  to  arife  $ 
and  then^  upon  a  total  lofs,  the  abaadonment  muft  be,  net  to  the 
uaderwriters  upon  profit,  but  to  thofe  upon  the  goods*  who 
will  of  courfe  be  entitled  to  the  entire  proceeds  of  the  goods  fo 
abandoned,  however  thefe  proceeds  may  exceed  the  prime  coft 
or  value  hi  the  policy.  Vid,  inf.  ch,  13.  f.4.  The  cafe  of! 
Thon^fim  V.  Roweroft^  4  EaJI.  34.,  (hews  how  cUfiicult  it  is  to 
reconcile  the  claims  of  the  uoderwriters  upon  freight  withthoGr. 
effth*  uatewntiip  i^ea  thaft^  ia  the  caie  of,  an  abaaden- 

Court 
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Court  of  King's  Bench  in  Mich.  1776.— It  was  an  in-   ftenritkfimt. 

furancc  on  indigo,  yalued  at  9,600/.,  at  and  from  Bour*  t^^'i*"*  * 

deaux  to  Hamburgh^  with  t  memorandum  at  the  foot  of  '     ' 

the  policy,  that  it  was  on  imaginary  profit  at  three  and  a  twiMginary  pr^ 

half /rr  cent,  j  and,  in  cafe  of  lofs,  to  pay  without  further  ^^^^^^1^ 

proof  of  intercft  than  the  policy. — There  was  an  arer-  ^  foitifo  (hip. 

fflent  in  the  declaration  that  this  ihip  did  not  belong  to  totally  icft.'tKt 

his  Majcfty  or  any  of  his  fubjedis,  and  that  the  imaginary  f*****!^'!^ 

profit  mentioned  in  the  memorandum  meant  the  frefit  totbcpoit«f 

wiwi  the  faid  cargo  of  indigo  would  produce^  upon  the  fali  ^I^^^^^i^ 

thereof  at  Hamburgh^   if  the  fame  fbould  arrive  ther^  in  uiuJcrirrltert.-- 

fafetj^  and  that  the  plaintiff  was  interefled in  the  cargo rf  ^^l toul IdL 

ifuHgOf  and  the  imaginary  profit  thereof — ^Upon  the  trial  it 

appeared  that  the  ihip  was  totally  loft  off  Scilly  \  but  that 

dl  the  cargo,  except  one  barrel  of  indigo,  was  fared  and 

canied  to  Hamburgh  in  another  veffel,  at  the  expence  of 

the  underwriters.^^There  was  a  verdiA  for  the  plaintiff* 

«-*Upoa  a  motion  for  a  new  trial,  the  queftion  was,  whe- 

Acr,  the  (hip  being  loft,  but  the  cargo  carried  to  Ham^ 

burgh  in  another  ihip«  the  infured  could  recover  as  for  a  * 

total  lofs  of  the  profits.— The  court  determined  in  fiavout 

of  the  plaintiff,  being  of  opinion  that  the  underwriters 

were  not  at  liberty  to  fend  the  cargo  to  Hamburgh  at  what 

done   and   in  what  (hip  they  pleafed.-^Lord  Mansfield 

find :— -^*  The  meaning  of  the  policy  feems  to  be,  tfiat  the 

fliip  and  cargo  (hall  arrive  at  the  deftined  port,  and  is  on 

the  profit  of  that  particular  (hip  and  cargo :  But  the 

i&arket  varies  and  may  depend  on  twenty*four  hours  fooner 

mr  later)  fo  that,  unlefs  the  very  fliip  and  cargo  arrive^ 

^  profit  may  fail,  and  the  infurance  is  loft." 

It  is  obfervable  that  this  was  the  cafe  of  a  foreign  fbip^ 
with  a  ftipulation  that,  in  cafe  of  lofs,  the  underwriters 
fiiould  pay,  •*  nuithout further  proof  of  inter  efl  than  thefoRcy  \* 
vid  ^lere  was  ap  exprefs  averment  in  the  declaration  that 
the  fliip  was  fcreign,  to  take  the  cafe  out  of  the  ftat. 
19  G*  n.  c*  37*  This  (hews  that  thofe  who  framed  the 
dedaraliaa  entertained  apprehenfions,  at  leaft,  that  if 
tliis  had  been  the  cafe  of  a  Britifh  (hip^  it  might  have 
been  holden  to  be  a  wager  within  that  a&.  And  Lord 
UmupiU  feems  in  fome  meafure  to  have  treated  it  as  a 

P3  wagers 
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.    wtger  :  For  though  the  memorandum  in  the  policy,  and 
the  averment  in  the  declaration,  both  (hew  that  the  in- 
furance  was  upon  the  profit  expefled  upon   the   carg9 
only  J  yet  hi$  lordfhip  fays  that  the  infurance  was  lojl  by 
the  non-arrival  of  the  ver^  Jh'ip  and  cargo.     This   alone 
can  Account  for   its  being   confidered  as  a  total   lofs; 
ptherwife,  as  tlie  cargo  was  carried  to  Hamburgh  at  the 
cxpence  of  the  underwriters,  it  could  only  have  amounted 
to  a  partial  lofs :  For,   as  to  the  variatipn  of  the  market, 
that  may  be  favourable  or  unfavourable  ;  and  if  this  ar- 
gument were  to  hold  good  in  all  cafes,  the  confequence 
would  be  that,  wherever  the   goods  infured  are,  from 
whatever  ncceflity,   fhifted  from  one  fliip  to  anothci',  it 
will  be  a  total  lofs,  though  they  be  delivered  fafe  at  the 
place  of  deftination,  which  is  contrary  to  a  well  known 
principle  of  the  law  of  infurance  [a). 
But  tiie  infarcd         gut  in  thc  laft  cafc  that  has  occurred   on  this  fubje£i 
lie  wouic!  have      it  was  dctermmed  that  the  plamtiff  cannot  recover  on  a. 
thelofria^d  Dot     P^'^^y  ^°  expcfted  profit,  unlefs  it  be  made  appear  that 
^ippciKsd.  ^le  infured  would  have  made  a  profit  by  the  adventure,, 

if  no  lofs  had  happened. 
V^jgfift  V.  In  that  cafe  the  plaintiff,  at  LiverptoU  having  received  ad^* 

Ci'Vtf,  6  £^/      ^icc  ^hat  his  fliip,  the  Monta Lambert^  had  arritW  at  S/.  Vtn^ 

' unf%  with  a  cargo  of  flaves  from  the  coaft  oijfrica^  effefled 

9  cIigL^jrniTf'i  *  policy  in  London  for  400/:  *  at  and  from  *$"/.  Vincent h  to 
ate  infured  in  a     %  ^j^c  fliip's  laft  pprt  of  difchargc,  final  fale  and  delivery, 

valued  p«ilfCjr.  .  *  r      r        trr  n     r     i-  i     n    7  >  n        / 

Faitafihc  n.vct  *.  m  all  or  any  ot  the  Wejt  India  and  nabama  illands, 
irc  ivft  by  (hip.    «  America,  and  the  Havannab ;'  and  the  infurance  wa$ 

wreck,  and  the  "^  '  '  ^ 

reft  arrive  ar  a       declared  to  bc  *  Oil  frofits  valued  at  the  fum  infured ;  And 

^!i'ulff  «Inot  '  '«  ^€/^  e^  ¥^y  "^^  ^^^^^  P^^^^f  9f  ^'^'^^^5^  ^»  ^'  require^ 
recover  as  for  a     i  ^„  ^^^/  policy.'— The  /hip    failed  from  St.  Vincent'% 

total  lofi ;  nor  -  r       J  r 

even  for  a  paitiai  fpr  the  Bahamas^  and  in  this  voyage  was  wrecked  at  thc 
(hew^g  that  if  Bahamas^  and  the  fliip  and  many  of  the  flaves  were 
all  had  come  to  tptally  loft.  The  remainder  of  the  flaves  were  carried  In 
wouid  have  been  Other  vcflcls  to  the  Ilavannah^  and  there  fold  by  thc 
ma  eofihem.      pjaintifl^;  but   their  produce   did  not  give  a  profit  upon 

the  whole  adventure. — Upon  this  cafe  it  was  contended 


(fl)  Vid.  inf.  oh.  5.  f.  a.  and  particuUrly  the  caf«  of  plantu* 
m^ur  v.  Staple*  there* 

on 
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on  the  part  of  the  defendant,  that  this  policy  was  void 
by  the  ftat^  19  G.  II.  c.  37.  which  prohibits  infurances, 

*  intereft  or  no  iriterefty  or  without  further  proof  of  intereft 

*  than  the  policy.* — Mr.  Jufticc  Lawrence  obferved  that 
the  ftipulation>  as  to  the  proof  of  intcred,  was  an  inde- 
pendent ^art  of  the  agreement  of  tlic  parties,  which 
oiight  be  void  and  yet  the  other  part  of  the  contra^  of 
infurance  itfelf  might  be  good  j  that  though  the  latter 
ftipulation  was  void,  as  being  an  agreement  to  preclude 
that  proof  which  the  law  has  made  neceiTary ;  yet  that 
the  contraft  itfelf  mtght  be  good  if  proved  by  legal  evi- 
dence.— ^It  was  then  further  objeftcd  that  the  plaintiff  * 
had  declared  as  for  a  total  lofs,  and  it  appeared  that  the 
greater-  part  of  the  (laves  had  arrived  fafe  at  a  market  * 
and  had  been  difpofed  of,  and  that  there  might  have  been 

a  profit  upon  the  part  of  the  voyage  which  was  infured^ 
though  a  lofs  upon  the  whole  adventure,  which  was' 
from  Liverpool  to  Africa^  and  from  thence  to  the  Wefi 
IntUest  but  the  profits  were  only  ipfured  from  St. 
Vincent's  (after  the  (hip's  arrival  there)  to  her  laft  port 
of  difcharge. — The  court  held  that  the  plaintiff  w^s  not 
entitled  tl|p«cover. — ^The  rcafons  aflignpd  for  this  deci-  . 
fion  were^  ift.  That  there  could  not  be  a  total  lofs,  where 
a  great  part  of  the  cargo  reached  a  market ;  and,  adly. 
that  at  the  plaintiff  had  not  (hewn  that  any  profit  would 
h;^^  been  made,  even  if  no  (hipwreck  had  happened^ 
and  all  xhe  flaves  had  arrived  fafe  at  a  n^arket,  be  could 
aot  recover  at  all.. 

•  This  cafe  miy,  perhaps,  bfc  confidered  as  an  example 
pf*  the  difficulties  likely  to  rcfult.  from  permitting  the 
infurance  of  profit^ 


•  • 
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CHAP,  IV. 

Of  the  Interest  of  the  insured  in  the  Street 

Matter  of  the  Insurance. 

HAVING,  in  the  twd  foregoing  i'lupl|pij  iaquiie^ 
what  perfons  may  be  parties  to  the  contrad^  of  iiw 
furance,  and  what  may  the  fubje£l  matter  of  it  \  we  viU 
now  proceed  to  examine  the  property,  or  imtirefi^  as  it  if 
vfualiy  termed,  which  the  infured  muft  have  in  the  dung 
in  uredy  to  give  validity  to  the  contra£l«  This  may  te 
done  under  the  following  heads  \  i 

I.  Infurable  Inter  eft ; 

n.  Wager  Policies  ; 
III.  Re^infurance ; 
IV«  Double  Infurance* 


Wbai  Jhalt  amount  to  an  Infurahle  htere/t. 


INSURANCE  is  faid  to  ht^*a  emtraa^  tf  n 
*  from  hfs  or  damage^ ,  ortfag  upon  an  yncertmn  evet^ 
The  objed  of  infurance,  ftri£Uy  fpealdng^  isy  not  tai 
make  a  pofitive  gain,  but  to  avert  a  poffible  hfs.  A  man 
cannot  properly  be  faid  to  be  indemnified  againfi  a  ]o& 
which  can  never  happen  to  him.  There  cannot  be  an 
indemnity  without  a  lofs,  nor  a  lofs  without  an  intereft*. 
A  policy,  therefore,  without  intereft,  is  not  an  infurance^ 
but  only  a  mere  wager.  Of  fuch  wagers  we  will  treat 
9t  hrge  in  the  next  fe£tion.  At  prefent  we  will  coaGder  ^ 
what  intereft  in  the  thing  infured^  the  law  of  EnglanJl 
deems  fufficient  to  give  validity  to  the'  coitoid. 

ft 
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It  would  be  extremely  difficult  to  glre  any  tecunte  Q«»Kfiedpf». 
definition  of  infurable  inteteft.    The  tnterefts  of  com-  ^^* 
merce)  and  the  various  and  complicated  rights  which 
liferent  perfons  may  have  in  the  fame  thing,  rrquirtt 
dut  not  only  thofe  who  have  an  abfolute  property  in  (hips 
tnd  goods,  but  thofe,  alfo,  who  have  a  quaijfied  property 
Acrcin,  may  be  at  liberty  to  infure  them ;  and  this  prin*  DtfferenijppffeBt 
ciple  has  been  carried  fo  far,  that  if  a  merchant  nbroadj  quilifi<-d  pro> 
in  order  to  fecure  the  payment  of  a  debt  due  to  his  cor-   ^,'^^1,'JJg'^*^^ 
xtfpondent  in  Engl^md^  mortgage  to  him  his  intereft  in  to  tbc  fuU  Yaiuc. 
certain  good^fPu^  freight  %  the  correfpondcnt,  after  the 
mortgage  becomes  abfolute,  may  infure  the  legal  intereft 
on  his  own  account,  or  the  ^fz/zVi?^// intereft  on  account 
of  the  mortgagor  {a\ 

"As,  where -rf.  a  merchant  at  Peterjhurgh^  wrote  to  A   C't^w  v.  !•«/. 
J     lui  correfpondcnt  in  London^  to  whom  he  was  indebted,  1  bl\qi!\oL 
f^  krfbrming  him  that  he  had  ihipped  a  quantity  of  goods  ^*  ^ 
fer  London^  eonfigned  to  him,  and  would  fend  him  the 
bSl  of  lading,  and  defired  him  to  infure  them.     B.  im« 
mediately   did  this  ;  and  A,  having  (hipped  the  goods^ 
nftead  of  fending  the  bill  of  lading   to  ^.,  indorfed  it, 
fcr  a  valuable  confideration,  to  C.  at  Piterjburgb^  who 
taifmitted  it  to  />.  his  correfpondcnt  in  London^  with 
^Qions  to  infure,  which  he  alfo  did ;  but  apprifed  the 
'^'^cierwriters  of  the  former  infurances  made  on  the  fame 
1^8  by^.— In  this  cafe  it  was  determined,  upon  great 
^^dcfation,  that  each  had  an  infurable  intered. 

1*he  following  cafe  will  further   illuftrate  the  fame 
Principle. 

An  infurance    was  made  on  goods»   *  At  and  from   ^'^hen  an^ 
jfanudca  to  L9ndon  •,*  and  it  was  ftated  at  the  head  of  the   i  t.  R^  745.  '^^ 
BpUcy,  to  be,  *  en  accmnt  rf  Robert  Kerr,  Efq.'— The  Thei;;;;;;^ent 


l^^intifiB   were   merchants  m  London,  and  the  general  ofahiiiofudinf 

•'^^^gnces  of  Kerr,  a  planter  in  Jamaica  j  and  were  in  JJllymlnr^rZ/HL 

*^  conftant  habit  of  getting  his  goods  infured.     On  the  'ViIII/L''r*he 

^5i  of  December  178a,  they  received  advice  from  him  by  whole  p«opeiry 

f,  dated  the  J  8th  of  0^0*^^,  of  his  having  (hipped  Ihj  H*/e'^f'dT 

hpgibeads  of  fuear  on  board  the  Devonflnre.  with  !>^^'''  -    ^"*  *^ 

^  **  "^  ir  be  only  tobfi 


bfnd 
tnc  net  procccdi, 
the  ii  duifer  h«t 

H  Tt*t  ^UavA  J>  >a  Smkk  t.  LaftiUu,  a  T.  R.  i88.  i'"«,«ft'"""''"* 

general 
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general  dire^ioin  to  infure  whatever  goods  were  {hipped 
by  him.— The  infurancc  in  qucftion  was  immediately 
efFedied  \  but  between  the  time  when  the  order  was  fent| 
and  the  effefting  of  the  policy,  Kerr  indorfed  the  bill  of 
lading  to  one  Dellprat^  to  whom  hie  was  indebted,  and 
informed  the  plaintiffs  of  this  by  letter.  The  bilis 
of  lading,  as  they  originally  flood,  exprefTed  the  fugars  to 
be  (hipped  on  the  account  and  rilk  of  "  the  Jhipper^*  with 
dire&ions  to  deliver  to  his' order,  or  that  of  his  affigns. 
The  indorfement  was  in  thcfe  terms : — *«  Deliver  the 
**  above  fugars  to  Mr.  J^  Hodgfon^  for  account  of  S.  DelU 
"  praty  Robert  Kerr^ — The  fhip  was  loft. — ^In  an  aSion 
on  the  policy,  the  plaintiffs  refled  their  c'afe  on  the  above 
fa£ts. — The  defendant  objefted  that  Kerr^  having  aflSgned 
the  bill  of  lading  before  the  infurance  was  a£lually 
efie3ed,  the  averment  in  the  declaration  that  thefe  fugars 
had  been  infiired  on  his  account^  was  not  true  \  for  he 
had  not  then  any  infurable  intereft  in  him,  the  entire 
property  having  pafled  out  of  him  by  the  affignment  of^ 
the  bill  of  lading,  which  operated  in  this  iaftance  as  a 
payment. — Mr.  Juftice  Buller^  who  tried  the  caufe,  being 
of  this  opinion,  woufd  have  nonfuited  the  plainti&s :  But 
the  defendant  having  neglefled  to  pay  the  premium  into 
^ourt,  they  took  a  verdiil  for  that  fum. — ^Thcy  moved, 
however,  for  a  new  trial,  infifting  that  the  verdi£l  ought 
to  have  been  for  the  nvhole  fum  infured. — ^But  the  court 
determined  that  the  plaintiffs  were  not  entitled  to  recover 
for  any  lofs  in  this  cafe,  being  all  clearly  of  opinion,  that 
where  a  bill  of  lading  is  taken  by  a  creditor  as  a  fecurity 
for  his  debt,  on  his  own  account,  the  whole  property 
pafles  by  the  delivery,  and  is  to  be  confidered  as  ^  fatis- 
fa£iion  of  the  debt,  pro  ianto :  But,  that  the  parties  are 
always  at  liberty  to  vary  from  the  general  rule,  by  enter- 
ing into  any  particular  agreement  between  themfelves ; 
which,  however,  muft  be  (hewn,  in  order  to  take  ad- 
vantage of  it. — Afterwards  the  motion  was  renewed,  by ' 
leave  of  .the  Court,  on  an  affidavit  ftating  the  particular- 
tranfadlion  between  the  parties;  viz.  That  AVrr  had  no 
intention  to  pafs  the  whole  property ^  by  Jthe  indorfement' 
of  the  bill  of  lading ;  but  only  to  bind  the  conftgnment  %  ioi- 
which  purpofe  Le  had  ordered  the   plaintiffs  to  pav  the 

net 
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net  proceeds  to  Drllprat  \  and  that  fince  that  time,  Kffr*s 
executors  had  accounted  lo.Dcllprat  for  the  amount  of 
the  fugars  that  had  been  loft,  a  demand  having  been 
made  on  them  for  that  purpoff .  UpoH  thefe  new  faftSj 
ft  new  trial  was  granted  without  oppofition  {a). 

It  is  faid  that  in  a  cafe  where  .the  interefi  was  declared   A  reafwnable  er-- 
to  be,  **  on  the  commijjions  of  the  injund^  as  conlignee  of  jf/,  or  a  wfii- 
the  cargo,  valued   at   1500/."  Lord  Kenyon  cxpreflcd  a  ^:::^^^'^J^. 
rery  ftrong  opinion  that  this  was  a  good  infurable  inte-  -  «n»ereft  in  the 
reft  (i).     In   the    cafe  of   Grant  v.  Farhinfofi{c\   it  yras   an  infurable  iV 
determined    that    a    reafonable    expeflation  of    profit,  ^'**' 
though  it  be    not  a  veftcd    property,   is   an  infnrable     - 
intereft.     Upon  the  authority  of  that  cafe,  it  has  fincc 
been  determined,  that  the  poflefilon  of  the  things  infured, 
and  a  reafohable  expeftation  of  a  future  intereft  therein, 
though  depending  on  the  pleafure  of  the  crown,  is  an 
infurable  intereft.     Of  this  nature  is  the  intereft  which 
the  captor  acquires  in  a  prize  regularly  taken  in  war. 
From  the  moment  that  the  viSor  hoifts  his  flag  on  board 
the  conquered  fliip,  he  has  acquired  a  qualified  property 
in  her  which  he  may  infure  (^).     For  though  the  King 
19,  in  contemplation  of  law,  the  captor,   and  the  pro* 
perty  of  every  prize  immediately  vefts  in  him  j  yet  the 
pra£Uce  of  beftowing  all  prizes  taken  from  the  enemy 
upon  the  officers  and  men,  who  are  the  perfons  imme- 
diately concerned  in  the   capture,   is   fo  conftant  and 
uniform,    that  the   law   will   confider  the   expe£bationt  ^ 
founded  upon   this  ^ra^ice,  as  equivalent  to  a  vefted 
intereft, 


tm 


{a)  Vid.  Caldwell  y.  Ball,  iT.R.  205. [b)  Fftnt  ▼.  X# 

Me/urier,  at  N.  P.  after  Nil.  1796,  Pari  268. {c)  Sop. 

5^.'  (d)  Item  qua  ex  hqfitbus  capiuntury  jure  gentium  Jlatim 
tafimiium  Jiunt,  Di^  1.  41.  lit.  i.  f.  5.  n.  7.  de  acqutr,  rer* 
dtmm — Un  prife  que  fait  en  terns  de  guerre  un  votffeau  corm 
Jeire,  aut^rije  pgur  alier  €n  courfej  efl  un  profit  acquis  aufptot 
qa^ellc  eft  fit:  C^efl  pour  quoi  le  proprietaire  du  vaijfeau 
torfasre  pent  U  fmre  ajfurer  pour  tous  les  dangers  qu^elle  courts 
j^fqu*  a  ce  qu'elle  f§it  atnence  dans  unport  deYnucc.  Pothier, 

Thus  :— 


lo8  Intereft.  J^.  L 

LtCwmtyt,Wughi^  Thus  u— -Whetc  an  infurance  was  made  cm  the  {hip  Smtit 
MS.*  '**  *^  Domingo^  and  her  cargo,  valued  at  the  fum  infured  'At 
_ *  and  from  Omoa  to  Londoni*  and  it  appeared,  that  Captain 

The  captorc,  up-  *  *  #  x^ 

M  a  joint  cap-  joifi  Ltdtttell,  with  a  fquadron  of  men  of  war,  and  Cap* 
£!!dio^/h«ve  ^^"  Dalrjmple,  with  a  party  of  land  forces  on  boardy 
an  iafurabie  ia.  captured  two  Spamjb  regiftcr  (hips^  lying  under  the  pro- 
prise,  before        te£iion  of  Fort  Omoa^  together  with  the  fort  itfelf,  which 

were  a  joint  capture  to  the  (ea  and  land  forces ;  that  the 
Saint  DomingOf  one  of  the  regifter  fliips,  on  her  voyage  to 
London^  laden  with  the  captured  property,  was,  together 
with  a  great  part  of  her  cargo,  loft  by  the  perils  of  the  fea ; 
and  that  the  inter^ft  intended  to  be  recovered  by  the  policy, 
was  that  of  the  officers  and  crews  of  the  fquadrw.^-^Thctc 
tirere  other  policies  oh  the  fame  (hip  and  goods  amounting 
in  all  to  99,500/. — The  principal  queftion  was,  whether, 
by  the  Spanijb  prize  a£l  (<i},  the  captors  had  an  infurahU 
interejl  in  thefc  prizes. — On  the  part  of  the  underwriters, 
it  was  obje£l^d  that,  as  this  was  a  joint  capture  by  the 
(ea  and  land  forces,  the  foldiers  bad  not  only  no  (hare, 
but  prevented  the  navy  from  having  any ;  for,  as  the  zOl 
bad  not  provided  for  fuch  a  capture,  die  whole  vefted  in 
the  crown. — But  the  court  determined  that  the  plaintiff 
had  an  infurable  intereft. — ^Lord  Mansfield^  in  deliverinj^ 
the  opinion  of  the  court,  faid, — <*  There  are  two  queftiont 
in  this  caufe  \  fir^^  Whether  the  fea  officers  had  an  infur* 
ifble  intereft,  and  this  will  depend  on  the  prize  %Qi  and 
proclamation;  TXiA^fecondlyy  Whether pofleflion,  and  the 
expectation  of  future  benefit,  founded  on  the  contin* 
gency  of  a  future  grant  from  the  crown,  but  warranted 
by  almoft  unirerfal  praAice,  would  amount  to  an  infitr<» 
able  intereft.  As  to  the  firft,  the  a£l  gives  to  the  offi- 
cers,  feamen,  marines  and  foldiers  on  board  every  (hip  of 
war,  the  fole  property  in  all  (hips  ^d  goods  which  diey 
fliall  take  during  the  war,  after  condemnation.  So  that 
the  a£^  does  not  fay  that  the  feamen  only  (hall  take,  nor 
does  it  kave  a  joint  capture  by  the  army  and  navy  8dto« 
gether  undefined.    It  is  like  the  cafe  of  a  capture  bj  % 


wmtfi 


{a)  Sut.  19  G.  III.  ^  67; 

combisel 
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combined  fleet,  I  remember  fuch  a  cafei  but  the  EngVtfh 
(ulors  could  not  claim  the  whole,  nor  could  the  a£l  mean 
that  they  (hould  have  nothing.  The  fame  obfervation 
might  be  made  on  a  joint  capture  by  the  King's  ihipf 
and  privateers.  For  fuch  cafes  there  is  no  provifion  ia 
the  adly  and  yet,  no  doubt,  the  navy  is  entitled.  Where 
foldiers  affiftj  their  right  may  be  doubtful,  but  that  does 
not  leflen  the  right  of  the  navy. — As  to  the  fecond 
ground^  the  crown  always  makes  the  grant,  and  there  ia 
no  inftance  to  the  contrary.*— Probable  profit  may  be  in» 
fured,  and  the  cafe  of  Grant  v.  Parhlnfon  {a\  where  an 
intereft,  ntff  vefltd^  was  holden  to  be  infurable,  is  an 
authority  in  ppint.  On  either  ground,  therefore,  the 
plaintiff  ha^  an  infurable  intereft  {}>)** 

The  cafe  of  Grant  ▼.  Parkit^tn^  went  much  farther 
dian  this«  Li  that  cafe  there  was  neither  a  vefted  intereft' 
nor  pofleiEon  of  that  in  which  the  intereft  was  claimed, 
but  only  a  bare  expe£batton  of  profit :  Here,  there  was  a« 
Defted  intereft,  a  pofifeffion,  and  a  refponfibility  to  the 
dnmer,  if  it  ihould  turn  out  that  the  capture  was  illegal* 

The  following  cafe  (hews  that  perfons  in  the  chara£ter  Tiuftees  haYinf 
of  trtffttesj  for  the  difpofal  of  fliips  and  goods  according   ihtpianVgcwdt 
t9  fuch  inftruaions  as  they  might  receive  from  third  J^^^'JlJIf, 'hty* 
pqrfonsji  may  infurefuch  fhips  and  goods  for  the  benefit  may  receive  from 
of  the   perfons  who  may  eventually  be  entitled  to  the  ^^lyi^lJ^ 
produce  of  them. 

The  ftat.  35  C  III.  c.  80.  J  ai.,  after  reciting  that  fe-  Craufuritnd 
netalfhipa  and  veffels  belonging  to  the  fubjefts  of  the  jt.'r.  13!""    * 
Unitid  ProvinceSi  and  others  havine  on  board  goods  and  ^       "^     L 
eSefts  belonging  to  fuch  fubjefts,  had  been,  or  might  brnjauthorite* 
be,  thereafterife/w««/  /«,  or  brought  into  the  ports  of  this  i/rothtir^oireiU 
bfgdomy  and  fuch  Ihips  and  cargoes  might  perifli  and  be  f^'t^^^^^'J^^ 
greatly  injured  if  fome  prorifion  were  not  made  refped-  //^^  ports,  and  i» 
lag  the  fame,  gives  to  his  Majefty  the  power  of  granting  acwdii/Io  4U 
« a  eommiflkm  to  three  or  more  perfons,  authorizing  them  '^^^Hont  from  tht 

"  P'''^y  council, 

<  to  take  fuch  (hips  and  cargoes  into  their  polTeflion  and  may  iiifure»  in 
« under  their  care,  and  to  manage,  feU,  or  difpofe  of  the  f^ch  iT^^'JSS" 

feizure  at  (ea, 

^  >    ■  ■       ■     I     .■»■  '  I  .'  a-^d  while  they 

(Hj  Sl?P-  97* ^(*)    ^^  ^•^  ^*  **i  "**^  <*•  ^S;  f*  ^»   faleTo  E^iCiL 


%bi^tlip£MBrp«uit  was  admitted  as  olear  law.  — Acountfta* 

'  ^  €f^^m,   ting  the  natureoC 

9  •lame  tjwMu^^^i^ 


no 
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averrmg  an  In-     c  {^XffX,  to  the  bcft  advantage*  according  to  fuch  in(lnic« 
•fmcrt  \    *  tions  as  they  (hould  from  time  to  rime  receive  from  hit 


or  even  withoui  t  Majefty,  With  the  advice  of  his  privy  council.'— Com- 

mtercfl  in  duy  miflioners  being   appointed   under  this  a£b,   and  certain 

« I^;m"ntTh!."i  ^«^^*  fliips  with  their  cargoes  being  feized  at  fca  by  one 

tbcihip^  infurtd  of  his  Majefty's  fhips,   and  carried    into   St.  Helena^  in 

«4/i  Afj/Vyfy  0/  order  to  be  brought  from  thence  to  Efigland^  the  plaintifFs, 

««ifre//4/*>3-  by  the  name  of  "  The  honourable  commiffioners  for  the 

I  fele  of  Dutch  property,"  as  well  in  their  own  names  as 
in  the  names  of  all  other  perfons  to  whom  the  fame  might 
appertain,  made  an  infurance  on  thefe  fhips  and  goods» 
loft  or  not  loft,  at  and  from  St,  Helena  to  London, ~^\n  an 
a£^ion  on  this  policy,  the  plaintiffs  in  their  declaration, 
after  ftating  the  above  fafts,  averred  that  the  plaintiffs, 
as  fuch  commiffioners y  at  the  time  of  the  failing  of  the  faid 
fiiips  from  St.  Helena^  and  from  thence  until  the  time  of 
the  feveral  loffes,  nue^'e  interejied  in  the  faid  (hips  and 
goods  to  the  amount  of  the  fums  infured,  and  that  the 
faid  infurance  was  made  for  their  ufe,  benefit,  and  ac« 
count,  as  fuch  commiffioners*  It  then  ftated  the  failing  of 
tlie  fliips  from  St.  Helena^  and  their  fubfequent  lofs  by 
the  perils  of  the  fca,  and  that  the  plaintiffs  as  fuch  com- 
mii&oners  fuftained  a  partial  lofs  of  40/.  per  cent, — The 
fecond  and  third  counts  were  fimilar  to  this,  but  the  one 
averred  the  intereft  to  be  in  his  Majejly^  the  other  in  the 
Dutch  Eajl  India  Company.  The  fourth  count  was  alfo 
fimilar,  except  that  it  did  ndt  aver  intereft  in  any  perfon; 
but  merely  ftated  that  the  policy  was  made  by  the  plaintifb 
to  fuch  c6mmi(rtoners,  <  as  well  in  their  own  names,  as 
^  for  and  in  the  name  or  names  of  all  and  every  other 

•  pcrfon  or  perfons  to  whom  the  fame  did  or  might  apper-. 

*  tain  in  part  or  in  all.'  It  alfo  contained  this  avermeat^ 
that  ^  the  faid  Jhips  or  any  of  them  were  not  belonging  to  bis 

*  Majefly  or  any  of  his  fuhjeEls^  before  ^r  at  the  time  of 

*  making  the  policy,  or  at  the  feveral  times  of  the  lofles 
^  happening ;  and  that  the  plaintiffs  were  the  perfons  who' 

•  gave  the  orders  and  direftions  to  the  agent  immediately 

•  employed  to  effeft  the  policy/ — Upon  a  fpccial  demurrer 
to  the  firft  and  fourth  counts,  it  was  objeAed,  as  to  the 
firftj  [fverring  the  inter ejl  to  he  in  the  plaintiff's  as  ^ontmif" 

I  Jionirs)f 
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Jimirs)i  that  they  had,  at  the  beginning  of  the  adrcn- 
ture,  and  at  the  time  when  the  infurance  was  efFe£ked» 
only  an  intereft  in  expeBation  in  the  (hips  and  goods,  and 
that  no  cafe  had  ever  gone  fo  far  as  to  determine  that  to 
be  an  infurable  intereft  ;  that  their  authority  to  manage, 
fell,  and  difpofe  of  the  property,  (from  which  alone  an 
intereft  could  arife  to  them),  was  not  to  commence  till 
Ac  arrival  of  the  property  in  a  Briiijb  port,  which  event 
never  took  place,  and  confequently  their  intereft  never 
attached.     And  as  to  the  fourth  count,  it  was  objedied 
that  it  was  repugnant  infuhjlance^  in  as  miich  as  it  averred 
that  *  nme  of  the  jhips  injured  belonged  to  his  Majejly  or  any 
'  rf  hUfubjeSlSi    (which  averment  was  made  to  take  the 
cafe  out  of  the  ftat.  19  G.  II.-  c.  37.  prohibiting  wagering 
infunnces  on  fliips  or  goods  belonging  to  his  Majejly  or  any 
$f  his  fubjeffs)  \  whereas  thefe  fliips,  being  feized.  under 
his  Majefty's  orders,  belonged  to  him  ;  But  at  all  events, 
it  ought  to  have  been  fpecially  averred  in   this  count 
that  there  was  an  intereft  in  fomc  perfon,  efpccially-  fince 
the  above  z€t ;  and  though  the  general  allegation  that 
the  infurance   was  effe£ted  by  the  plaintiffs,  for  and  in 
the  names  of  all  perfons  who  might  be  interefted,  was 
Iwgc  enough  to  comprehend  all  perfons  who  were  in  fa£l 
interefted,  yet  it  could  not  be  maintained  that  an  infurance 
intended  for  the  benefit  of  one  individual,  could  be  thu8 
transferred  to  another.— But  the  court,  after  two  argu- 
"^t8,  were  clearly  of  opinion  that  the  plaintiiFs  were 
ttititlcd  to  judgment  on  the  firft  count,  and  that  the  fe- 
cund count  was  alfo  good.— Lorcf  Kenyon  faid  : — "  The 
™p«  having  been  feized  at  fea  by  his  Majefty's  fliips  >  of 
^*f  were  at  St.  Helena^  and  were  to  be  brought  to  this 
cwintry,  to  be  put  under  the  care,  management,  and  dif- 
polal  of  the  plaintiffs,  as  commifBoners  under  the  zGt. 
^^g  fo  feized,  they  could  not  come  here  under  any 
^*4er  management,  or  to  any  other  perfons   than  the 
plaintiffs,  as  trujhes.    Then  can  a  trufee  infure  ?  There  ^  Tmftee,  1 
^  no  doubt  but  he  may.     It  was  faid,  however,  in  the  confignce,  or  «■ 

^Y^-  '  agent  for  priMt, 

couffc  of  the  argument,  that  there  cannot  be  a  truftee  may  iofiirt. 
w  the  Crown :  But  that  argument  was  foon  abandonedy 
M  untenable^   and   certainly  it. cannot  be  fupported. 

».  '  Thco 

t  ,1.  k 


lift  iMrifi.  [B. 

Then  can  »  oonfifne$  xafisre  ?  Surely  he  nuj.  Caa  \ 
mgenf  far  prizes  infure  ?  Certainly  \  and  thefe  plaintiffs  a 
like  agents  for  prizes.  With  one  part  of  the  cafe  of  . 
Cras  V.  Hughes  {jt)  I  fully  concur^  an4  on  that  no  doo 
can  Jbe  entertained^  damely,  that  an  agent  for  prixi 
though  he  has  not  the  poflelEon^  has  fiich  an  mtereft 
,  the  (hips  coming  home,  that  he  may  infure  \  and  in 

deciding!  Lord  Mcnsfieli  only  proceeded  «n  prihcipl 
Jirevioufly  fettled  and  eftablifhed.    Thereforei  as  well  < 
the  authority  of  that  cafe,  as  on  certain  pofitions  whii 
iBttft  be  admitted  on  all  hands,  I  am  of  pptnion  Uiat  tl 
pfaintifi  'are  entitled  to  oiit  judgement  on  the  Erft  com 
^Eht  fecond  queftion,  whether  or  not  the  plaintiA  in 
declare  in  die  mnuier  in  which   the  fiurtb   covof 
framed,  depends,  I  think,  on  die  conftmflion  of  the  (h 
19  GS».  IL  c.  37.    .Notwithftanding  what  has  been  fa 
in  the  argument  on  behalf  of  the  defendant,  I  thixdc  tha 
at  common  law,  a  perfon  might  have  infured  witha 
^  ****"?*        having  any  intereft.    And  this  is  in  fome  meafure  pror< 
nmce  aiigHc        by  the  cafe  of  Goddart  v.  Garrett  (i).    Since  that,  an  a] 
vitWbmrfK    pIi<»tion  was  made  to  the  Court  of  Chancery  to  have  d 

policy  deKv^d  up :  For  that  Court^  fometimesTeUetc 
as  was  (aid  by  Sir  J.  JejleU  in  Cnopmr  r.  Cmuftr  {4 
againft  the  rigoor  of  the  law,  when  certsdn  drcnmfta] 
ces  ate  difdlpfied,  to  induce  tharCourt  to  intotkrc  E 
the  preamble  and  enaAing  part  of  the  ftaC  19  G.  II;  t*  j 
remove  «U  doubts  on  this  point.  It  redtes  the  mifidB 
and  inconveniences  that  had  arifen  froq^  the  makiilif  < 
infura&ces,  iutereftor  no  intereft,  and^'tfaen  it  enaOti-  ff^ 
declaring),  that  no  fuch  infurance  (hall  be  fnade,  esU^ 
in  certain  cafes,  which,  for  very  wifeand^pibliticrretiibit 
were  excepted*  Therefore  I  am  fatis&ed  diaf  tliis  cUh 
is  goody  unlf(s  it  be  on  an  infurance  prohftited  hjr'^ 
"  *-  (btute.  But  that  ftatute  only  applies  to  '<  (hipj'beloiigM 
to  his  Majefty  or  any  of  his  fubjeds/*  and  does  '  jkolk'-e 
tend. to  foreign  (bips.  *T1le  defendant's  toon^-'iftl 
wiiied  to  cobBder  thefe  (hips  as  belonging  t(y  thfe  GoMI 
i^iit  of  this  country :  But  that  caimpt  be  (6  C9nAJirdij(4 

-  ......  I         . 
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the  property  in  captiiftd  (hips  is  not  ahcrcd  before  con- 
demnation in  the  Court  of  Admiralty." — Mr.   Jufticc 
^Jfurjlfziif — '*  The  principal  quellion  in  this  cafe  is, 
whether  the  fourth  count  can  be  fupported  for  want  of 
ana?erment  of  intereft  in  the  plaintiK  in  the  fubjed-mat 
ter  infured ;  as  to  which  I  am  of  opinion,  that  the  de* 
daration  is  good,  without  fuch  an  averment.     If  or  this 
is  not  a  cafe  that  falls  within  the  purview  of  the  (latute 
agtinft  gaming  policies.     But  without  entering  into  thiat^ 
it  is  fuflkiently  clear,  upon  the  (irft  count,  that  the  plaia* 
tifis  were  intcrefted.     It  is  not  neceflary  that  there  (hould 
be  any  technical  form  of  words  made  ufe  of  by  way  o{ 
aterment  of  intereft ;  it  ig  fufficient  Jf  the  USt  appear' to 
be  fo.    Suppofe  the  fubje^lof  the  infurance  had  been  aH  TbecaptaiavU 
enemy's  (hip,  taken  as  prize,  in  time  of  war,  by  a  King's  I^*'^^*fy"S^'* 
ihip,  and  the  captain  of  fuch  fhip  had  infured  her,  I  (hould  pruc« 
conceive  fuch  infurance  would  be  good.     The  informa^ 
tion  given  to  the  underwriters  by  the  plaihtifis,  on  the  face 
of  the  prefent  depi4ration,  is  matter  of  equal  notoriety  \ 
for  it  (hews  the  zSt  of  Parliament  by  which  a  power  and 
^udtority  were  vcfted  in  the  Crown  for  the  feveral  purpofes 
therein  mentioned,  ^nd  that  the  plaintiffs  were  appointed 
conumffioners  by  the  King,  to  take  care  of  fuch  property, 
oft  certain  defcription,  as  might  come  into  their  hands, 
ud  dMt  this  was  property  of  that  defcription.     This 
fectti  ts  be  all  that  the  underwriters  could  ha^ve  occafion 
tl  bow,  and  (hews  that  the  plaintiiFs  were  in  the  nature 
^  9fnti.    The  plaintiffs  did  not  affe£l  to  make  this 
itifiMice  in  their  own  right,  but  at  truftees  for  thofe 
l^ribiit  who  (ho\ild  eventually  be  entitled  to  it.'' 


fitefirfb  being  proved,direaedaverdia  for  the plaintift.  ^^^'''''' 
Ihi'bitt  of  exceptions  belfig  thtreupon  tendered,  and  the 
'^INi  wi^  ft  ftstement  of  the  fads  proved,  Veing  re- 
^ff^fi  toto  the  £fKisfmr  Cbamlir  by  writ  of  error,  that 
^PW,  tftcr  kearing  tibe  ctfe  three  times  argued,  affirmed 
^  jadgment  of  the  King's  Benehi(«*^tn  this  cafe  it  was  Tbe  pi«tn*^« 
*\deter«lo«l,  «iat  !he  plaintifi  ware  ^titled  to  re.  JZ^^X^^T^ 
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« 

the  i»f«  did  not     covcT  fof  a   lofs  upon   fuch  (hips,  bv  perils  o£  tlic  fca^ 

happen  tiMJier       ,r  U   r      1     1    T       V  ,  i  u       C  I 

h.rtilitietcc.a-  though  fuch  lots  Old  not  happen  till  alter  a  proclama- 
BicDccd.  ^Jqj^  Jj^j  iffucd  tor  general  reprif.ils  agiinil  the  Dutch. 

In  the  c^fr  of  a  In  a  iubfequcnt  cafe  the  point  determined  upon  the 
lufcig..  rhip,  it  i,  ^^^^Yi  count  of  the  (declaration  in  Crawfordv.  Hunter,  (a) 

not  neccflirv  to         ,  ^  '  \   / 

»?cr  ioicrciiw       was  brought  Uy  a  folemn  decifion  ;  and  the  court,  after 

Ifwo  arguments^  determined  thar,  in  an  adion  6n  a  policy^ 
on  a  foreign  (hip^  the  declaration  need  not  aver  any  in- 
tercft  in  the  infured,  thougR  there  be  no  fuch  words  as- 
••  interejfor  no  intere/l*^  in  the  policy,   {h) 

The  following  cafe  will  (hew  that  a  mere  ceflui  que  trujt 
of  goods,  without  any  legal  title,,  may  infure. 
/7?/7*  another  V.        ^n  infurancc  was  mudcon  bchtilf  of  the  plaintiffs,  o» 
ic  PuL  J I ;.  gjoods  on  board  the  San  Bernardo^  "  at  and  fron  AnderQ  to 

ji  being  ir-  Lwdofi.** — In  an  aflion  on  this  policy  to  recover  a  lofs  by 
debtfd  to  a ,  capture,  it  appeared  that  De  la  Tcrrr,  in  Sfain,  had  con- 
det  f^'n^B  ,^  "  figned  29  bags  of  wool  to  Dubois  in  London^  and  indorfed 
cmfig,,,  g.^ds      ,jhg  bill  of  ladmg  to  him ;  but  that,  with  the  bill  of  bding^ 

«o  C^  ti»  be  held  .  .  .    •      -  ^ 

Air  B ,  and  i»  Came  a  letter,  dire£tmg  Dubois  to  hold  1 5  bags  for  a  houfe 
r-m^ng'u^C— "  **  Halifaxy  and  the  remainiler  for  the  p.Uintiils  at  Exeter^ 
B.  h»«  agaiid  which  were  the  goods  infured.  It  alfo  appeared  that  De 
if'ett  in  ho  Aj  7(jrrc  was  indebted  to  the  plaintifls  to  the  amount  of 
fi'^^°C**"'       SooJ'i  but  that  they  had  given  no  orders  for  thcfe  good* : 

The  only  quLftion  was,  whether  the  plaintiffs  had  an  m» 
furable  intereft. — It  was  conrended  on  the  part  of  the 
dcfcndar.t,  that  as  the  bill  of  lading  was  not  kidorfed  to 
the  plaintiffs,  and  as  De  la  Torre  would  ftiU  be  liable  for 
his  deb:  to  them,  if  the  goods  fhould  not  reach  them,  they 
remained  the  propcrry  of  De  la  Torre,  and  the  plaintiff* 
had  no  right  in  them. — But  th^  court  were  clearly  of 
opinion,  that,  as  the  goods  were  configned  ioDuhoisy  to* 
Jiold  for  the;  plaintiffs,  he  was  to  be  confidered  as  truflcc 
for  them  j  and  that  the  plaintiffs,  being  creditors  of  De  la 
TcrrJ,  raifed  a  good  confideration  for  the  confignment, 
and  the  {)laintiffs  had  a  good  infurabie  intcrcfl. 


.(a)  Sup.  109.  —  {i)  Vid.  Nan/ee  t.  Thompfon^  z  Eaji  3S5, 
pofl,  ch.  16.  f.  a.  "Vid.  alfo  Ktllner  v.  Le  Me/urier,  4  Eqfl  396, 
400.  S.  P. 

If 


Cih/rV.  §  1.]  InfurabU.  Jlj 

If  the  confignor  pf  a  cargi)  of  goods  fend  -tibc  bills  of  A  general  agent 
lading,  together  with  bills  of  exchange  for ^tbc  amount  of  rigne-McfuVaito 
cf  the  CATgo,  to  h«  general  agcnt^  with  dire£kions  to  dc-  ^^^  ^'furTtheai 
liver  the  bills  of  lading  to  the  confignee,  on  his  accepting  »n  hU  own  rifkt 
the  bills  ct  exchange  and  the  confignee  refufe  to  receive  ^f  pct- d  biiit .« 
the  goods  or  accept  the  bills  of  exchangee ;  fuch  general  acc««iiit  •!  tht^ 
agL'iit  becomes  in  clfetl  the  confignee  of  the  goods,  and. 
majr  inl'ure  them  as  agent  for  the  confignor,  or  iaiiis 
tmn  right,  if  he  have  accepted  bills  on  the  credit  of  the 
goods  [a). 

From  the  authorities  which  have  been  already  cited,  it  3titin  infuraVte 
app'.aw  that,  provided  the  objeiit  of  the  contra^  be  not  be  t.iunded  oji  s 
a  w^igcr,  almoft  any  qualified  property  in  the  thing''  in^  hfle-^'an^-me*** 
furcd,  or  any  reafoiiable  erpeftation  of  profit  or  advan«*  claim  whic  u 
tage  toarife  therefrom,  will  conititute  th^t  fort  of  intereft  "quiubieflt  not 
^htch  the  party  may  legally  protea  by  infurance.-^Stillt  ^^^ftl*"*"*^ 
lu)wetet,  an  infutable  intereil  mud  be  founded  on  fome 
legal  or  equitable  title ;  and  though  a  pcrfon  may  have  ai 
fort  Gff  r/tfim,  which,  as  between  him  and  the  legal  owner« 
might  be  thought  reafonable,  and  fuch  as  the  legal  owner 
"COiil J  not  confcientioufly  difpute }  yet  if  this  claim  be  in** 
^^Gftent  with  the  only  title  which  the  law  can  recognize^ 
it  win  not  be  deemed  to  be  even  an  equitable  title,  and 
therefore  not  an  infurable  intereft. 

Thust-^In  an  a£lion  on  a  policy  on  freight  valued  at  ^^fdm&AntSi. 
Soocl.  there  were  two  counts  m  the  declaratiqp.    The  5  t  R.  70^. 
firft  averred  the  intereft  to  be  in  the  three  piaititiflfe,  Gms-  F^TperronT 
^^i  Calvert,  and  King^  in  whofe  names  the  infurance  was  purchaie  a  Oiip, 
^fted;  the  fecond  averred  it  to  be  in  the  plaintiffs  and  Jlglflercd^in^rht 
one  Cttrfw.— On  the  trial,  it  appeared  that  the  fhip  had     '">^^  oftyoi 

V^         .  ^  -  .in  ti.imi  tht /mr 

"Wn  paid  for  by  the  four  perfons  named  in  the  laft  count,  h4ve  nor  an  in- 
to whom  a  bill  of  fale  was  made. — ^The  defendant  pro-  j^^heV'eight, 
duced  a  recifter  made  in  1786,  in  pnrfuance  of  the  ftat.  »»»ving  ntirher 
^^'C.III.  c.  60,  {Lora  HanvktJ^ury  s  ad),  wherein  the  equitable  title  go 
fliip  was  rcgiftered  in  the  names  of  Camden  and  Calvert  '^**  ^'^' 
^'7j  and  it  Mras  infifted  that,  as  the  plaintiff's  title  to, 
''^'ght  could  only  arife  from  the  owncrfliip,  the  regifter 


^»» 


(«)  R.  Wollf^\  HomcaJOi,  1  Bof.  &  Pt^.  316.  poft.  c  8.  §  3.' 

J  i  was 


iiC  .  htereji  [B#l# 

wasdecifire  eridcnce  that  no  other  perfeiM  than  Aofe  two 
were  intcrefted  in  the  property  («) ;  and  there  was  no 
count  in  the  declaration  ftating  the  intereft  to  be  in  thofis 
two. — The  plaintifis,  however,  took  a.verdiA,  widi  li* 
berty  to  the  defendant  to  mote  to  enter  a  nonfuit.— Upon 
this  motion,  it  was  contended  on  the  part  of  the  phintiffs  | 
firfii  that  it  was  competent  to  @timdin  and  King^  in  whofe 
names  the  ihip  was  cegiftered  and  the  bill  of  fide  taken, 
to  transfer  their  right  by  paroi  agreement  to  the  othe? 
two  partners  jointly  with  themfelTCs;  ftcomUy^  that  it  was 
*'  fttticienr  for  them  to  ihew  that  they  had  an  equitable  in- 

tereft to  entitle  them  to  freight ;  for  thou^  the  ftat.  igt 
G.  II.  c.  37;  required  that  the  infured  ihould  have  foroe 
intereft  in  the  thing  infared  ^  yet^  whether  that  wer^  a  legal 
6r  an  equitable  intereft,  or  even  a  reafonable  expe£latioft 
of  intereft^  it -was  ftill  infurable.— But  the  eouit  dearly 
held  that  the  four  partners  had  not  any  infurable  intereft  m 
thefieight,'afid-ii  nonfuit  was-  accordingly  entered.««^ 
Lord  "Kenyon  faid — *<  I  ftndioufly  avoid  difcuffing  die 
queftion  whether  or  not  a  party  may  infure  a  h^pe  or  em^ 
peBatiofii  not  having  ^y  intereft  in  the  fubje£i  infured :  Ir 
will  be  time  enough  to  examine,  that  eafe  when  it  arifes^ 
FrdgVt  cm  m\f  Bq^  on  the  prefent  queftion  I  cannot  entertain  a  doubt  f 
i^wncraf      for  the  right  to  freight  refults  from  the  right  of  owner- 


^^S*J^       fliip ;  and  if  the  phintiffs  have  no  tide  to  the  fliip,  they 

have  no  %itereft  in  the  freight.  It  is  like  the  cafe  of  anr 
aClion  for  ufe  and  occupation :  If  one  perfon  permit 
another  to  enjoy  his  eftate,  it  is  not  competent  to  the 
latter  to  difpute  the  tide  of  the  former.— But  if  the  former 
bring  an  adion  againft  a  third  perfon,  which  dependr 
on  his  own  title,  he  cannot  fucceed,  unlefs  he  (hew  a 
title.    So,  if  the  plainufis  had  let  out  the  (hip  to  other* 


{a)  By  ftat.  26  G.  III.  c.  60'.  f.  1 7,  (Lord  Ilavflt/^ry'tAtk} 

*  When  and  fb  often  at  the^roperty  in  any  (hip  or  veffel  ihidl 

*  be  trantfinred  to  any  othei:  or  others,  in  whole  or  in  part,  the 

*  certificate  of  the  regiftry  of  fuch  fhip  or  vefTel  Ihall  be  truly  t 
'and  accQi^tely  reeled  In  words  at  length,  in  the  biH  or  other 

« iBftrumeot  of  ule  thereof,  odierWife  fuch  biH  of  (ale  fhall  b^ 

'  ttturiy  BuU  and  void  to  all  ioUoti.aad  porpofti'ii'' 

?  ••  perfons^ 


V  Ch.VL  S  I.]  Ifj/iitaUe. 

foMiBf  perhaps  thofe  petfons  urould-noit  haVe.b^eii  fuf* 
fered  CD  conteft  the  plaintiffs  titled  ButiictCf  theplaio* 
tifi  claim  the  freight  in  right  of  oii^lfrAlp :  Thejr  had  no     / 
right  to  iiifure  the  freight,  unlctfs  they  can  fhew  a  right 
to  the  (hip:  It  is  not  pretended  that  ihey  had  anyjegal 
title  to  the  fliip  i  and  according  to  the  d^ifion  of  Hiihrt  Am 
♦•  R^UJUm  (a),  they  had  fk>  equitable  title.    It  was  there  ^'^^ 
hcMi  that  the  regifter  a£l  was  equally  binding  in  a  court  ^^bie 
df  equity^  as  in  a  court  of  law,  and  die  court  refufed  to  |^'^ 
compel  the  vendor  to  make  a  legal  conveyance  to  the  pur-  ^i^^ 
chafer,  who  claimed  under  a  defefbive  bill  of  fale.     And, 
hsdead,  if  an  equitable  intereft  could  prevail  in  contindif- 
tlnAion  to  a  legal  intereft,  it  would  repeal  the  wife  pro- 
vifions  of  diat  t£i,  which  has  proved  highly  beneficial  to  ^ 
the  commercial  interefts  of  the  country."  {h) 

Though  refpoadentia  and   bottomry  loans  are  them-  The 
fehrcsafpeeies  of  infurance,  yet  the  lender  has  aju  infur^  ^^ 
able  intereft  in  his  fecurities,  and  theroCovc  may  protect  ^'^  >* 
hamfdf  from  xhtfea-ri/k  by  infuriug  them.    If  I  Iend«  J.  S.  funn 
lOOol.  on  bottomry  at  12  per  cent,  for  a  given  voyage, 
aad  the  ihip  arrive  iafe^  he  muft ,  pay  me  the  fum  lent 
with  the  ftipulated  intereft.    If  the  (hip  be  loft,  J.  S.  i$ 
difcharged  from  the  debt.    My  capital  is  therefore  put  ia 
rilk  ;  and  there  can  be  no  reafon  why  I  (hould  not  infure 
it  ^  and  this  infurance  is  in  nature  of  a  re-infurance. 

lafeveral  parts  of  Itafy  it  is  permitted  to  lex^  monej. 
on  bottomry  and  refpondentia,  where  the  borrower  has  no* 
thing  .9a  }xKir3.  It  is  fingular,  however,  that  in  fuch 
cafe,  if  the  lender  infure  his  capital,  and  the  {hip  be  loft^ 
the  infurer  is  not  anfwerable,  unlefs  the  infurance  were 
saade  in  the  form  of  a  wager.  At  Genoa^  even  in  that 
form  fuch  infurance  is .  prohibited  [c). — Iq  Italy  the 
lender  may  infure,  not  only  his  principal,  bujt  alfo  the 
marine  intereft.  But  upon  the  intereft,  the  infurance  19 
c(pnfidered  as  a  wager.  Even  the  honefty  of  the  bor« 
rpwer  may  beinfured  (^)^«-*In  jpr^/irrthe  borroyirer  is  pro- 


fit) 3  T.  R.  406.  — (*)  Vid.  Marfh  v.  RoUn/on,  4  Eff.  N.  P. 
^L^.  93,  inf.  ch.  i6,f.  ^1  ly.  4**— (f)  Cafare^lit^Q,  14.11.  ai, 
(i)  CUffirtffjf  dife.  z.  a.  X3J,  124, 
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bS>ited  hoot  infurin^  the  fum  borrcved ;  and  the  lenderj^ 

though  hie  may  infure  his  capital,  nuift   not  infure  the 

TheovfKTof       intfcifeft  (a).     The  lender  can  infure  only  the  amount  of 

thr  Oiv  *>•  ft**o«li  the  fum  lent,  aiid  the  borrower  has  an  i!)Uirable  intcreft 

A-tv  t>»i)y  4n  'n-  .     ^ 

fumbir  HiretH^      il>  the  fiiip or  goods  to  the  amount  of  the  furplus  value 

▼tl&TauivJtoe     **^^^  t^c  fu^  ^*^^^  (^)»     If  either  were  to  infure  n^ore, 
iimiear.  i|  would  be  a  gaming  int'uranfce,  ard  void  by  the  ilat^ 

1-9  G.  IL  c:  37,  for  all  above  the  real  intercft. 

Yet  where  tneuDage  of  a  particular  tr<ide  h^s  fanctioned; 

a  -departure  from  this  ruie,  an  infurance  made  in  confor- 
CArjii,  B.  R.  niity  to  luch  u£age  Will  be  good. — As  where  an  infurance 
l^rJ*  ^  V^  ^'"^  made  cwi  behalf  of  the  csptain  of  an  £^  Indiaman^ 
ch.  7-  f  5-  on  •*  gpoi^t  fp^cie^  and  tfeElf*  on  board   his  ihip. — in  ark 

Bur  tie  uf-gc  of  aftiOiLoathc  policy,  the  plaintiff  *  laitpe  to  recover,  un-. 
trade  may  Mke  a  ^gy  ^^^  ijifuMnte,  mom  v  which  he  had  expended  in  the 

caff  out  of  ihii  *  * 

ruir.  Utxm  an  courfe  of  the  voyage  for  the  ufe  of  the  fiiip,  and  for  which 
JMNdiJ!  totc^am!  ^  charged  3:e/pondentia  intcreft. — On  the  trial  it  ap-. 
cfcaa  in  ibe  In  peaked,  that  this  kifid  of  intercft  was  always  infured  vndei^ 
fured  ip!y  icco-  thc  denomination  oi  goodi^  fpeck^  and  effeeu.  •  The  court 
Uid  ^t  forTe  ^letcrmincd,  that  under  the  ufage  the  plaintiff  might  re- 
ufe  of  ihe  (hiv,  oover.— Lord  Mansfiddy  after  delivering  his  opinion  upoi^ 
cbargTd  rcfpt^n^  aHoClier  pouit  which  arofc  in  the  cafe,  faid  \ — ^<  As  to  the 
iki'in  hJuf/^t'  9*»^'^^">  whether  the  words,  ^  goods,  fptca,  and  5^^i,'* 
of  Ihe  trade  to  eomprchcnd  this  intcreft,  I  fhould  think  not,  if  we 
1^*  "*      *     were  to  cpnfider  only  the  vfords  made  ufe  of.     But  here 

l^ere  b  an  exprtfs  ufage  which  muft  govern  our  dccifion.** 
The  borrover  •  It  is  plain  that  a  policy  on  bottomry  or  refpondentia^ 
writc'a^p  licy  cswwot  bc  fubfcribcd  by  the  borrower  of  the  money  5  be*^ 
M  boctomfj.       q^fe  it  is  only  in  confideration  of  the  fca  rifk,  froni^ 

which  he  is  exempt,  that  he  agrees  to  pay  the  marine  in^ 
tereft.  If  he  were  to  become  an  infurer,  tT«is  would  b^ 
np  longer  a  Ipan  upon  bottomry,  but  a  cioak  for  ufury*. 


(tf)  Ori    of  Lour,  14.  h  t.  art.  l6.  17.     Pidhkr^  h.  t.  %^y 

^.Emer'g.  torn,  I.  p  2,36,  2 ;< 7.   (^)yid.  19.  G.  II.c.37, 

f.  .5,  and  Lord  Mansfield's  expofition  of  it  in  Chvcrr*  Bi^fi^^ 
J  ^«r.  IJ94.  I  £L  399, 405,  422^  inf.  c.  8.  £  3. 
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Sea.  II. 

0/ Wager  Policies* 

MANY  arc  the  contrivances  which  men  have  fallen  upf  Gaoiini;, 
on  for  the  gratification  of  their  propenfity  to  gaming :  And 
the  uncertain  events  of  maritime  adventure  afford  au  ob-r 
vious  and  extcnf^ve  field  for  the  calculation  of  chances, 
and  the  decifion  of  fortune. 

The  pradlice  of  gaming,  by  nouri{hing  a  conftant  hope 
of  gain,  excites  in  the  mind  an  intereft  which  engrofl^s 
the  attention,  and  withdraws  the  exertions  of  men  froni 
ttfeful  purfuits.  By  pointing  out  a  fpeedy,  though  ha*- 
zardous  mode  of  accuinulatin^  wealth,  it  produces  a  coni** 
tempt  for  the  moderate,  but  certain,  profits  of  fobcr  in? 
duftry*  It  perverts  the  activity  of  the  mind,  tair.ts  tb« 
iicart,  and  dqprayes  the  affections :  And»  by  frequent  ani 

jgreat  reverfes  of  fortune,  it  becomes  not  only  the  foufie 
of  great  private  mifery,  but  fuggeds  conftant  temptations 
to  fraud  and  the  perpetration  of  the  moft  atrocious  crimet. 
—There  are  few  well  regulated  goveriiment8>  therefore^  Legality  ©r 
in  which  gaming  has  not  been  laid  under  confiderable  rc^  ZiuL^*^^  *. 
ftri£lions.  In  this  country  ideas  lefs  rigid  have  prevailed* 
Innocent  wagers  have  long  had  the  fan6lion  of  the  com* 
mon  law  (a).  They  are  only  deemed  illegal  where  tljiey 
aire  prohibited  by  ftatute  (i) ;  .where  they  tend  to  create 
an  improper  influence  on  the  mind,  in  the  exercife  of  a 
public  duty  (r) ;  where  they  are  contra  bttnos  nwreSy  or  in 
any  other  manner  tend  to  the  prejudice  of  the  public,  or 
ihe  injury  of  third  perfons  {d).     i\nd  yet,  after  all,  it 

mufi; 


{a)  n  Rep.  S^€flLfv.  33. 5  Bitr.  2802. (5)  jR.  Ximnetnl 

^BfueSf  6  T.  R.499.  —  (c)  R.  Alien  v.  Hearsiy  1  T.  R.  56. • 

(d)  R.  Atherfold  v.  Beards  2  T.  R.  610.  R.  Du  Cofia  v.  Jonet^ 

Cowp.  729.  Roehuh  t.  ffammeriofif  Cowp.  737  ;  apd  yet,  in  the 

cafe  QiJonti  v.  Randall,  Cowpm  37^  the  Court  determined  that  an , 

a^ion  might  be  maintained  on  a  wager,  '  whether  a  decree  of  the 

'  court  of  Chancery  would  be  reyerfed  or  not  in  the  Houfe  of 

^  ItfOrdt.'— It  it  fiot  cafy  to  reconcile  it  with  any  jufl  idea  of 

1  4  ];ubUfi 


> 

mult  be  owned  thair  the  hw.  gfcatly  defcends  from  its  dig- 
nity, when  .1  lends  its  aid  to  give  cScGLtp  .any:  waggr, 

however  innocent. 

.-  Wc 
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public  policy,  that  a  wager  upon  the  event  of  adecifioa  ii|  the  . 
iupreme  court  of  juflicf,  ihouldhave  met  with  f;-  much  coun- 
tenance.    In  the  cafe  of  ^ihcrfoirl  v.  Beard,  above  referred  to, 
Mr.  Judice   AJhurJl  fays  that,  '  in  hit  opinion,  the  couris  had 

*  gone  far  enough  in  encou.3^-in^  wagers,  and  that  it  would, 
'  perhaps,  have  been  better  for  ti.e  p'lbiic  \i  the  corrts  K:^ 
f  originally  determined  thai  no  adiioB  could  be  xns^io{^ui:d  t«) 
5  enforce  the  payment  of  a  nragtr.'  Mr  Juftice  BuUer,  p  tbp 
fiune  cfSCf  Ceemrd  Co  doubt  the  legality  of  any  wager  bctwve^ 
perfinu  wot  interefted  in  the  fubjed  matter :  and  fmid  that  the 
ibt.  14  G.  Til.  0*48,  extended  to  all  wagers,,  though  it  fpeaka 
only  of  poiuui  /  *  for,'  fays  he,  '  either  the  courts  muft  retrain 

*  that  a^t  to  fuch  cales  as  inferm  are  policiet >  which  would  en* 
<  txrely  repeal  it ;  or,  bypurfuing  the  fpirit  of  i^,  extend  it  to. 
^H^  cafes.  1  think  the  latter  is.  the  true  conRrtSdjopi.  for^ 
f  policy 48  nothing  but  a  promiie.    And  it  would  be  flrange  tQ 

*  determine  that  the  party  might  do  the  fame  thing  in  one  form, ' 

*  which  the  ftatute  has  exprefsly  prohibited  to  be  done  in  aoo* 
«  ther.'— In  tlie  cafe  of  Good  v.  ElCtott,  3  T»  R  693.  Mr.  JuRicc 
Bulkr  had  an  opport unity. of  maintaing  the  opimon  which  he  had 
thus  thrown  out. — The  queftion  ^^yjtrft,  whether  a  wager  that 
ji,  bad  purchafed  a  waggon  of  J?.  was  void  at  common  law,  as. 
being  ^  gamng  contraS  ;  aad  feccneTiyt  whether -it  was  void  by 
the  above  fUt;  14  G,  III.     The  learned  judge  maintained  w 
t£BrmatiTe  on  both  thefe  pointr.     But  the  reft  of  the  judges  of  - 
the  coort  of  King*6  Bench,  namely  Lord  Kehpn^  Mr.  Juftiot' 
jyUm0^  and  Mr.  Juflice  Grcje^  \fete  clcatiy  of  a  |poQt'ar|r 
opinion,  upon  both  points.     They  held  that,  however  it  might  ^ 
be  wiihed  that  no  wagei-s  were  permitted,  the  queftion,  whether 
an  adibn  would  he  on  any  wager,  had  been,  fettled  by  fo  mMay^. 
authorities,  bodi  ancient  and.modeni,  that.no  doubt  coald  na«|^ 
beentertatned  upon  it.     AdA  «a  ^to  theJecond  point,  whether . 
thojwagev  was  void  by  the  ftat.  ^4  (?.  Ill .»  they  Md'tliat  that ; 
a6fc  related  wholly  .to  policies  tf  4mfur4mci,  rnd  that  it  >;t^onld  be  \ 
diAortiog  tlie  meaning  of  the  voirds, .  to.  fuppo6r*  that  fuch  •  - 
wagner  as  th^  above  could^hivve  been  witlnn  thf  weaning  of  the  . 
legiflature. — In  the  ^i^ioS' itMuel  j.  JfammHiok,  Cofup.  f^j*   > 
it  was  holden  that  impolicy «lade  upon  the  fex  of.  ^e  cheiraJier 
D*Eon  was  within  the  prohibition  of  this  ftat.  14  G#-IXI.  c^  48* 

-••  ■  ''         Af»4 


Ch.lV.S4-3       Wager  POicitt.  1S< 

We  haw  already'obferved  («),  that  an  mfunuice,  being  l>'*"e«ee  fc*. 
a  contract  of  tndemntiy^  its  object  i8>  not  to  mai^e  a  po/Utv<,  «..d  afii«i(iir 
jiiifl,  b  t  to  avert  a  poffibte  lofs  \  and  that,  as  a  man  pan 
never  be  (aid  to  be  indemnified  againft  a  lofs  which  can 
neve|r  happen. taJumt  a  policy  wUhoiit  inter&ft  is  no  iiv- 
furancC)  but  only  a  mere  wager^  It  is  fpei  fmpti^^  an4 
not  averjio  pfriculif  which  is  the  true  idea  of  an  infqrance. 
A  policy,  therefore^  made  without  intereft,  is  properly 
denominated  a  wager  policy,  and  has  nothing  in  common 
jflih  infurance  but  the  name  and  form. 

It  i^ufually  ponceived  in  the  terms,  <  tnterefi  or  no  inii^  ^'iTy 
'  rejly\  015,^  «  "^^J^Ht  P^9°/^f  i^i^^  than  the  policy  g*^  . 
to  pr<^cludc^^^ll^  enquiry /into  the,.inier^^.of  ^e  infu;;e4« 
Afidi  as  a  ronfc^uence  of  the  infuced^s  haying^^Q.  iote^i..^ 
reft  in  tlie-'^retendcd  fnbjed  of  the  policy^  itj^ilillowt '; 
tbat  the  infurer  cannot  be  liable  for  any  partial  loft«  '■  h'^^ 
parti.»l  lofs  is  ti6t  ^n  event  fufficiently  defined  and  precift''- 
to  be  the  criterion  of  a  wager;  and  notlung  but >  that 
fort  of  misfortune  which  is  conHdered  as  amounting  to^ 
total  I0&  can  decide  it.     The  parties  mean  to  play  lot 
the  whole  ftake;  and  when  the  underwriter  pays  a  lofs^ 
he  canaot,  as  in  the  cafe  of  an  infurance  upon  intereft^* 
cUini-  any  ienciit  from  what  may  have  been  faved  ;  and 
to  preclude  all  claim  of  that  fort,  the  words,  ^free  ofave^  - 

ro^^  and  without  benefit  of  falyage^^  are  always  intrp*  ' 
<J?ccd  into  wager  policies. 

I . ,  Ttcfe  gaming  c6ntr%i£is  were  formerly  in  ufe  in  Frpncei  ^?^S?*^'** 
ao^  they  are  dill  tolerated  in  Portugal  and  fome  parts  of  muflcamaicicl^ 

•  -  hi  Franci  the*  niifchiefs  refulting  from  thcn>  lyere 
(^  discovered}  and  they  were  prohibited  in  the  year  .. 


And  in  MMfon  v.  Stafla^  at  G.H.  Mieb.  Vacv  1778,  Lord 
''^feU  held  that  a  policy  made  on  the  etent  of  there  being 
^  ^Q  trade  between  Great  Britain  and  Maryland  on  or  before 
^  ^th  of  Jwly  1778,  was  void  ;  ifl,  becauie  the  iDfured  had 
^mtereft  within  'the  roeaaiax  of  ^.a6i,  which  was  made  to^ 
P'^^^nt  gaidbliiig  policierj  ^nd  though  every  man  lia&aniotereft 
'^^etentsof  war  and  peace,  tHip  Was  aot  an  intereft  vith^ 
uead;  adly.  becaufe  the  name  of  tVe  party  interefted  was  no{; 
f^^'Btcdin  the  policy  according  tot)^  ad.  fe£iion  of  tji^  9£u 
—*•(«)  Slip.  204. 


iM  Inter eji.   -  [B.L 

1681  bv  tbe  ordioance  of  tl|e  martne  (a),  wliicli  feemS" 
to  hare  been,  in  this  rcfpeclf  fcrupulooJlT  enforced. 
And  fo  general,  indeed,  is  the  averScn  from  all  infu« 
ranees  not  foun  Jed  upon  a  real  and  veiled  intereft  in  the 
diing  infured,  that  not  only  wafers,  in  the  form  of  in- 
furances,  but  even  infurances  upon  espccled  profit^ 
freight  not  earned,  feair?en's  wages,  &c.  are  prohibited 
bj  the  ordixunces  of  moft  of  the  commercial  dates  of 
Europe  [}), 
Whrthrr.  legal  If  the  qucftion,  whether  a  wager  policy  be  a  legal 

^  contra£):  at  common  law,  were  now  res  Integra^  I  think 

it  would  be  extremely  difficult  to  maintain  the  affirmative. 
As  a  v-ageTj  I  need  only  refer  the  reader  to  the  preamble 
to  the  flat.  19  G.  11.  c.  37.  (r),  to  (hew  that  it  is  pregnant 
with  as  much  mifchlef,  both  public  and  private,  as  can 
proceed  from  any  fpecies  of  gaming  which  the  legifla- 
tiurc  has  hitherto  found  it  necefLry  to  reprefs.  And  yctj 
within  the  fpace  of  littl4  more  than  a  century,  it  hat 
crept  into  ufe  in  this  country,  and  has  at  length  obtained 
die  (anclion  of  the  courts  of  Wejlmtnfier.  It  will  not 
be  unintere(Ung  to  trace,  as  far  as  we  are  enabled  by 
authorities,  the  fteps  by  which  this  mifchievous  fpecies 
of  gaming  came  \m  find  fo  much  favour  in  the  eyes  oif 
the  law» 
Atwliattim*  At  what  time  thefe  wager  policies  firft  came  into  uie 

irtro4iccd  there*  jjj  ^i^j^  country  is  not  quite  certain  \  but  it  was  probably 

Cncc  the  revolution.     The  cbufe  «  interefi  or  nointerifi^ 
does  not  neceflarily  mal^e  the  policy  a  wager  (//)•     Thii 


^*i 


'  (tf )  Defendons  de  fatre  affurer  ou  reaffitrer  des  eJeU  em  Jela  ii 
hur  valeurf  par  une  ou  p'ufieurs  polices^  i  peine  de  uuliiie  di^ 
V-affurance^  et  de  coafif cation  dee  mmrchandijei  ^Si  tmO^ois  il  J^ 
irmeoe  une  poTue  fake  fans  fraude^  qui  exeede  la  valeur  des  efftH. 
eharges,  ellefuhfjiera  jufqn^a  cwicurremce  de  leur  e^wusium  ^  et  fm^ 
cos  de  perte^  les  affureurs  ferent  tenus  chacuu  i  proporti^^  dn 
/mmmes  par  eux  affwees  comme  auffi  de  rendre  la  prime  du  furpbu  4. 
ia  referue  du  dend  pour  cent,     Ord.  de  la  Mar,  h.  t.  art  aa,  aj,.. 

Vid.  f^o/ifii  on  articles  22,  23.  h.  t.  p.  71,7a. (i)  Vid.Opd^, 

eX  Amjierdam^  Rottetdam^  Conningsiergf  Genoa f  Stociholmf  &C*a^ 

coDcdcdby  Ma^im. (V')  liif.  ja;. [d)  Vid.fttp.  loa. 

clauft 


Ch.  IV.  S  ^0         Wager  Policies.  ^  f « 

daufe  was  at  firft  countenanced  in  the  fuppofhion  iJiaf  it 
only  anounteJ  to  an  admiiTioti  of  the  mtcTdft  of  the-  in^ 
fuK(l,  and  could  have  no  other  t  flnfft  than  to  fave  him 
the  tfoi'ble  and  expence  of  proving  his  inter  eft  in  cafe  of 
litigation  (a). 

In  die  cafe  of  Martin  v.  Sitwelly  which  came  before  M^rtm  v.  Siu 
the  court  of  Kj.ig's  B'^nch  in  the  year  I'^pif  it  was  ad-   ^^/ 
mittcd  thiit  where  goods  arc  infured,  but  it  appears  that 
the  infufcd  iiad  none  on  board  ;  the  pol.cy,  by  t!ie  cuf- 
fom  of  nierehaiitby  is  yoid,  and   the  infurer   bound  to 
murathj  preinium. 

lijp  tint  caie  I  can  find  where  the  validity  of  an  in-   G%idarty,Citr^ 
(unmet   w.thout  iin^reft  came  directly  in  queftion    in  ^69' 
Wtiminfifr  Hall,  was  in  the  year  i6Q2.r^A  bill  was  filed   .   

.     .     ^;  rAi  1  1-        j"  1-  J  In  169*,  a  po- 

u  die  Court  of  Chancery  to  have  a  policy  dehverea  up  to   urv  »4«  uidcr«d 

be  cancelled,  ypon  the  ground  that  the  infured  had  no  |,°  ^r^tl^^HIT-'* 

jmerell  either  in  the  fliip  or  cargo.-^^The  infured  ha4  ciiied,  lec-ufe 

1^300/.   on  bottomry  on  the  fliip;  and,   without  any  no'^jl^'teitft* 

odier  interell,  infured  450/.  upon  her.     1  he  (hip  fur-> 

fi?ed  the  time  limited  in  the   bottomry  bond  ;  but  was 

loft  within  the  time  limited  by  the  policy  \  and  the  in« 

fpred  claimed|  not  only  the  iponey  due  on  the  bond,  but 

^0  the  fun)  infured  by  the  policy  —  1  he  court  \b)  decree^ 

the  policy  to  be  delivered  up  to  be  cancelled,  and  faid,— « 

^Take  ir,  that  the  lai^  is  fettled,  that  if  a  man  has  nO 

m^reft  and  infures,  the  infurance  is  void,  although  it  be 

exprcffid  in  the  policy,  interred  or  mt  interejlei.     And 

d)|e  reafon  the  law  goes  upon  is,  that  infuranccs  are  made 

ifx  the  encouragement  of  trade,  and  not  that  perfont 

mcoicerned  in  trade,  nor  interefted  in  the  fliip,  fhould 

profit  by  t}iem.      The  reafon  why  the  law  allows,  that  4 

^pjtti^  .having  fon^e  intereft  in  a  ihip  or  cargo,  may  infure 

ipcsre^  or  ^ve  times  as  much,  is,  that  a  merchant  cannot 

Alicw  muchi  or  how  little,  his  fa^or  may  have  ui 

MiliiMrfs  to  lade  on  board  his  (hip." 


lm\  Per  Cur.  ia  De  Fakha  ▼•  LuiUw^  i  Com.  Rtp^  361  •< 
(1)  The  coramiilioners  uf  the  great  fcal,  at  that  time  wervt 
|ir  John  Trmt^r,  Mr.  Seijeant  H^tbh^p    vA  Mr.  Seijeanf 

In 
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Ajfevti9\.  In  the  courfe  of  twenty  years  from  this  time9  ^Us  doc- 

loAhdf^j.        ^T^^^  feems  to  have  ghren  place  to  a  contrary  fentiment; 

for,  in  .1710,  a  cafe  came  before  the  court  of  King  s 

wager  policy  Qcnch^  US9^«  ^  fpecial  Yerdi£):|  where  the  queilion  was, 
b"r  1" bTa  ***  whether  the  infured  upon  a  policy  without  intereft,  wa» 
kffd  pomr4ll.  entitled  to  recover  as  for  a  total  lofs,  where  the  fhip^  hav- 
ing been  captured,  was  re-captured  before  (he  was  carried 
infra  prjtfidia  hoftium* — ^The  cafe  was  argued  by  •civilians  % 
but  it  was  only  conten4ed  on  the  part  of  the  defendant^ 
that  the  infured^  in  a  lua^r  policy^  ought  not  tp  recover 
in  a  cafe  where  he  could  not  have  recovered  on  a  policy 
upon  ifUerefi,  It  was  never  obje£l^4  that  the  policy  was 
void  for  want  of  intereft  \  fo  that  the  legality  qf  wages 
policies  feems  not  to  have  been  at  that  time  doubted* 
On  the  contrary,  DoAor  Floyety  in  arguing  for  the  plains 
tiff,  infifted  that,  as  the  policy  was  a  wager,  the  qiieftioii 
whether  the  capture'  divefted  the  property  out  of  the 
owners,  did  not  arife  between  the  plaintiff  and  defendant  \ 
the  only  queftiim-betweeA' tWrm  being' merely,  whetbcf 
the  ihtp  was  in'  fad  taken. 
lifyfrfv.  A  few  years  afterwards,  (A&A.  1716),  upon  a  biU  fop 

^16  '  *  ^'^       *  difcovery  filed  in  tKe-coiirt  of  Chancery  by  the  under- 

y —       writers  againft  the  infured,  upon^  a  valued  policy  %  the 

koidcn  Out  The     LotA  Chancellor  ordered  theliefendant  to  difcover  what 

L '"  ft"  id^bT"  8^^'  ^  ^^  P^^  ^^  board :  For  though  be  offered  to 
tb«  true  value  renounce  all  intereft  to  the  infurers,  yet  it  was  referred 
if^A^^       to  *  matter  to  examine  the  value  of  the  goods  faved,  attd 

to  dedud  it  out  of  the  6oo/«  at  which  the  goods  wcfe 
valued  by  the  agreepient 

Not  much  can  be  gathered  from  the  xmperfe£t  report 
of  this  cafe,  except  thaty  in  the  cafe  of  a  valued  poficyt 
the  infured  was  confidered  as  bound,  if  called  upb<i»  to 
fbew  that  goods  to  the  amount  of  the  value  in  the  poCcy 
were  in  h&  put  on  board;  from  which  it  may  be  inferred 
that  the  court  of  Chantery,  at  leaft,  ftill  deemed  the 
policy  ialid  only  to  the  extent  of  the  intereft  of  the  i%* 
fured. 
w^rmmti  v.  r««  And. yet,  in  the  fame  term,  a  cafe»  not  unlike  that  of 
^-//•«,  1  JTrr «.    Qgjjart  Y.Garrett  (a),  came  before  the  fame  court,  iu 

|«  ihe  fame  year    f!"      "■■.     ""        .  '     ■  "    »^   ■  ■    ,.  ^  -  , 


^BilercB  boc- 
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which  the  opinion  of  the  Lord  Chancellor  feems  to  hare  Jo^^f  ^h^^ 
proceeded  on  quite  a  contrary  principle.    There  it  ap-  not  only  of  the 
peared  that  the  defendant  had  lent  the  plaintiff  25c/.  on  ^^  ^\?^*- 
tottomry,  and  afterwards  infured  die  fliip  for  the  fame  0>'p  «*<<>• 
fuD,  but  for  a  greater  voyage  than  that  which  was  men- 
tioned in  the  bottomry  bond.     The  fliip  being  loft,  the 
defendant  recovered  the  money  on  the  policy,  and  alfo 
put  the  bottomry  bond  in  fuit,  the  (hip  having,  before 
flie  was  loft,   deviated  from  the  voyage  mentioned  in  the 
bond.— The  plaintiff  brought  his  bill,  inflfting  that,  at 
the  defendant  had  no  intereftin  the  (hip,  but  in  refpe£l 
of  the  money  lent  on  bottomry,  he  ought  not  to  have 
the  fruit  both  of  theibond  and  the  policy,  and  praying  to 
hare  the  benefit  of  the  infurance,  on  paying  the  premium* 
-*-&ut  the  Lord  Chancellor  held  that  the  defendant,  hav- 
iog  paid  the  premium,  was  entitled  to  the  benefit  of  th« 
policy,  as  well  as  of  the  bond. 

The  decifion  of  this  cafe  it  quite  at  variance  with  that 
of  Goddart  v.  Garrett,  and  (hewt  that  a  new  doftrineg 
founded  on  a  new  priuciple,  had  introduced  itfelf  into 
the  court  of  Cha&cery  finoe  the  year  1692. 

In  the  year  1721,  a  cafe  nearly  fimilar  to  that  of  peP^tmw, 
4f9vedo  v^  Camtridge  (a),  came  before  thiie  court  oCCom-  tup,  361. 
fflonPlcas.— A  fhip,  infured  interefi^or  no  ^inUnfi,  :7t2A  i„  JT^TTwat 
€|pttrcd  by  a  pirate,  and  after  .'nine  days  retaken  and  determined  that 
brought  into   an  EngUJh  port.— -The  court  determined  tercA  or  no  ince« 
th^t  the  defendant  was  liable.    For  though   it  was  ob-  ^^^  ^**  ^^^ 
jcfted  that  the  infurer  was  only  refponfible  where  the 
pfaintiff  had  a  property,  and  that  the  term  of  infuring, 
iotereft  or  r-o  intereft^  was  introduced  fince  the  rcvolu- 
^  9  y^t  it  was   faid  that  fuch  am  infurance  was  good, 
^the  import  of  it  Was,  that,  as  the  defendant  could' 
npt  controvert  the  intereft,  the  plaintiff  had  no  occafion 
to  prove  it  (^). — From  this  laft  declaration  it  would  feem 
^  though  the  jjidge^  were  not,  at  that  tune,  inclined  to 

^^^^^— ^-^■^—— ——•*—— ^■^a^i—^»         I      I  ■  ^— «— —I— — — ^— ai^i— » 

(«)  8up.  124. (^J    It  would,  feem  rather  to  have  been  a 

contriraice  to  deceive  the  infurers  and  evade  the  Jaw.    Taken 
in  that  light  it  wat  void  \  ivtnm  valet  eonvent'to  ne  dolus  prmf" 

difcountenance 
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difcountenance  infurances   in  this  form,  they  vrere  not 
quite  willing  to  admit  them  to  be  mere  wagers. 
Jkm$v.X>iiker^        At  length,  in  1746,  a  calc  came  before  Lord  C.  J.  Lii 
<•  M?f!  3?*^ '" '    ^^  ^ifi  priur,  upon  a  policy  without  intereft,  on  goods. — 

-   "~ The  {hip  was  taken  and  carried  into  an  enemy's  port, 

wager  |ioitc3r        from  whence  (he  was   cut  out  by  an  En^lijb  fhip  eight 
le^o^*"  '*      days  after. — ^The  plaintiff  in fi (led  that  this  policy,  though 

on  goods,  was  a  wager  on  the  bottom  of  the  (liip,  and 
that  he  was  therefore  entitled  to  recover  as  for  a  total 
lofe.  The  defendant  infifted  ^hat,  as  the  (hip  and  cargo 
vcre  to  be  reftored  on  paying  falvage,  this  was  only  an 
average  lofs,  and  the  pLintlfF  could  only  recover  in  the 
cafe  of  a  total  one  — But  the  Chief  Juftice  held  that  the 
plaintiff"  ought  to  recover ;  for  his  was  a  wager  upon  a- 
total  lofs  in  the  voyage^  and  there  had  happened  one  by 
the  capture  and  detention  for  eight  days. 

Thefe  are  all  the  early  cafes  I  have  been  able  to  find 
on  this  queftipiu  Fiom  the  firft  of  them  it  appears  that^ 
even  fincc  the  revolution,  it  was  determined  that  an  in«« 
furance  without  intereft  was  void.  Afterwards  it  would 
feem  that  policies,  intereft  or  no  interefi^  which  were  at 
firft,  perhaps,  infurances  upon  real  intereft,  became  in 
time  only  a  cloak  for  mere  gaming  contra<fls,  were  at 
length  openly  avowed,  and  became  frequent  fubje£ls  of* 
litigation  in  the  courts  of  Wejlminjier. 

In  more  modern  times,  our  moft  eminent  judges  have 
recognized  them  as  legal  contrafbs. — Lord  Ma^Jield^  in. 
delivering  the  opinion  of  the  court  in  the  cafe  of  Gofi 
V.  Withers  (fl),  diftingui(hcs  between  wager  policies  and 
policies  upon  real  intereft,  in  order  to  ftiew  that,  in  an 
a£tIon  upon  the  former,  the  plaintiiF  could  only  recover 
in  the  cafe  of  a  total  Ibfs  \  but  that,  upon  the  latter,  the 
infured  might  recover  the  lofs  really  fuftained,  whether 
total  or  partial. — In  the  cafe  of  Crauford  v.  Hunter  (i). 
Lord  Kenym^  and  the  reft  of  the  judfjes  of  the  court  of 
King's  Bench  were  unanimoufly  of  opinion  that,  at 
common  law,  before  the  ftat.  19  G.  11.  c.  37.,  a  psrfnn 
might  have  infured  without  having  any  intereft  in  the 
tiling  infured. 

{g)  a  Bur.  695,  inf.  c.  13.  f.  !•— — (^)  I  T.  R>  23.  fup. .  109. 

Ccrtaia 
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Certain  it  is  that  this,  fpecies  of  gaming  having  tlius 
obtained  the  fandlion  of  the  law,  bet  ame»  about  the  year 
1 74^1  fo  prevalent,  and  the  evils  refulting  from  it  fo  in- 
jurious  to  the  bed  interefts  of  this  country,  that  the 
Icgiflaturc  found  it  neceflary  to  interpofe,  and  by  the  flat* 
19G.  II.  c.  37.  has  impofed  fome  wholefome  rcftraints 
upon  it. 

The  preamble  recites   that,  *  Whereas  it  hath  been  At  leflgdi.pio« 
«  found  by  experience  that  the  making  of  miurances,  m-   t)  <?•  II.  c^  }7r 

*  tcrcft  or  no  intercft,  or  witliout  further  proof  of  in^ 

*  tercft  than  thi  policy,  hath  been  productive  of  many 

*  pcmicious  pradices,  whereby  great  numbers  of  (hipSf 
'  with  their  cargoes,  have  either  been  fraudulently  loft 

*  and  dcftroyed,  or  taken  by  the  enemy  in  time  of  war  ; 
^  and  fucli  infurance3  have  encouraged  the  exportation  of 

*  wool  and  the  carrying  on  of  many  other  prohibited  and 

*  claMeftine  trades,  which,  by  means  of  fuch  infurances^ 

*  have  been  concealed,  and  the  parties  concerned  fecured 

*  from  lofs,   as  well  to  the   diminution   of  tlie  public 

*  revenue,  as  to  the  great  detriment  of  fair  traders  \  and 

*  by  introducing  a  mifchievous  kind  of  gaming,  under 

*  pretence  of  infuring  again  ft  the  rifk  on  (hipping  and 

*  fair  trade,  the  inllitution  and  laudable  dcfign  of  making 

*  infurances  hath  been  perverted ;  and  that  which  wcs 

*  intended  for  the  encouragement  of  trade  and  naviga- 
'  tion  hath,  in  many  inllances«  become   hurtful  of,   and 

*  deftru&Ive  to,  the  fame.' — ^The  ftatute  therefore  enafts 

(J  I.),  *That  no  infurance  fhall  be  made  on  any  (hip  or   ?,  '* '    ^*h 
•ihips  belonging  to  his  Majefty,  or  any  of  his  fubjeds,   ^*  '"ade  on  th« 

*  or  any  goods  or  efFefts  laden  on  board  fuch  fhips,  iftte-  of  hit^M^/Pfty, 

*  f^J  cr  no  intereflj  or,  without  further  proof  ofintereft  than  ^'  ""^  **^  ^"  ^ 
w  ^/iry,  or,  by  nuay  of  gaming  or  ivagertngy  or,  nutthout  or  no  iniered, 

*  itntfit  of  falvage  to  the  infurer^  and  that  every  fuch  in-  ^'' 

*  furance  ihall  be  void.' 

But,  by  5  2.  *  It  is  provided,  That  infurances  on  prU  §2.Excq)to« 

*  vatc  fliips  of  war,  fitted  out  by  any  of  his  Majefty's^''''*'^"' 

*  fubjeds,  folely  to  cruife  againft  his  enemies,  may  be 

*  made  by  or  for  the  owners  thereof,  intereft  or  no  inte-*^ 

*  reft,  free  of  average,  and  without  benefit  of  falvage  to- 

*  the  infurer/ 

'    '.  ■  •  j» ».   *  - 
0  '    "    And 


tH 


Jntere/f, 
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a&  Co  effects  im- 
ported (t  m  the 
fiominions  of 
fymfn  aiid  Pm  • 

{  5.' Money  lent 
Mi  bottomry  or 
fcfoondeiitia,  in 

trade,  fliaU  bt 
l«KQnly#n  thn 
ftip  or  f oodsy 
And  mCiired  only 
by  the  lender. 
Tbe  borrower 
fluU  nut  recover 
•n  any  infuranoe 
■lore  than  the 
value  of  hit  in- 
lerrA,  eiclufive 
•t  the  money 
boriowed.     If 
tiib  do  not 
MMountto  ihe 
fnm  borrowed, 
be  fkall  be  rc- 
fponfibk  for 
tb«  de6ciency, 
though  the  Oiip 
bftlod. 


And  by  $^.  it  is  alfo  provided,  'That  any  efiefls 
from  any  port  or  places  in  Europe  or  America^  in  the 
pofleflion  of  the  crowns  of  Spain  or  Portugal^  may  be 
inftxred  in  the  fame  manner  as  if  this  a£t  had  not  been 
made  (a)* 

'By  fed*  5.  <  All  fums  of  money  lent  on  bottomry  or 
refpondcntta,  upon  (hips  belonging  to  his  Majefty'a 
fubjeAs,  bound  to  ^r  from  the  Eafi  Indies^  (haO  be  lent 
^  only  on  the  {hip,  or  on  the  merchandize  or  efieds  on 
board,  or  to  be  laden  on  board,  and  (hall  be  fo  ex- 
prefled  in  the  condition  of  the  bond  \  aiid  the  benefit 
of  falvage  (hall  be  allowed  to  the  lender^  his  agents  or 
affigns,  who  alone  fhall  have  j  right  to  make  infurancc 
on  the  money  fo  lent  %  and  the  borrower  fhall  recover 
no  more  on  any  infuraxice  than  the  value  of  hb  iotereft 
in  the  lhip»  or  in  the  goods  on  boards  exclufive  of  die 
money  fo  borrowed :  And  in  cafe  it  (hall  appear  that 
the  value  of  his  ihare  in  the  (hip,  or  in  the  goods  on 
board,  doth  not  amount  to  the  fum  borrowed^  he  (halt 


{a)  The  reafon  of  this  exception  11  not  very  obvioiis.  That 
affigoed  for  it  is,  that  Spam  and  Portugal  have  each  prohibited 
all  trade  between  the  fubjc^s  of  foreign  ftates  and  their  refpec- 
dve  colonies  inJmerua.  Pari^J^  But  it  dots  pot  folbw 
from  thence  that  Britj/h  fubjeAs  might  not  impott  goods  fn^ji 
Spam  and  Pmiygal.  Certam  it  is  that  a  great  tiade  is  gene* 
lally  earritd  on  with  both  thofe  countries  by  JN^  folje£b 
ia  their  own  names*— The  true  reafon  for  tUs  txcflftitn  fecoM 
to  be,  that  perfons  carying  on  a  contraband  tftd^  wkh  flmfii 
comitfias,  might  infure  their  goods  without  difchtf  tkt  far* 
ticuhr  commodities  of  which  they  confiftad ;  which,  witboui 
this  exception,  they  muft  hate  done,  ia  or^  to  ymia  as  iato* 
vrft.  Swungon  (vol  i.  p.  tia.)  firyi^  tkflt  ttt  wafsa  of  thia 
exception  in  the  Engll/h  fUtute  is  f aSdaBltf  afciiaua  | 
that  the  EnxRJh,  who  praAiie  frauggliag  ia  tkofe 
oblsia  no  bills  of  Lding,  or  other  evidence  af  their  aarfoti^ 
Ht  admits,  however,  that  the  fame  praftiee  ia  pnawlttd  iu 
Wrmm apt  iy  lam^  but  by  an  eva/im  ff  ihe  tma.  JjmAMmi^ 
ftU'vkta^hj  Mr. Jufticei?«/i2rrto^vegivfBQCBrl7tha£uii 
fttfon  for  this  eaceptioa.  Vid.  iT  R.  16$ — ^Vid.  Tk$lb^  f. 
~        ryiftf.ch.  xj.  f.3. 

be 
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*  be.refponfible  to  the  lender  for  fo  much  of  the  xnoney. 

<  borrowed  as  he  hath  not  laid  out  in  the  (hip  or  goods  on 

*  boardi  with  intereft  for  the  fame,  together  with  the 

*  infiirance  and  all  orher  charges  thereon,   in  the  pro- 

*  portion  which  the  money  not  laid  out  ihaM  bear  to  the 

*  whole  money  lent,  notwithftanding  the  (hip  and  goods 

<  be  totally  loft.* 

And,  by  k£t.  8.  *  In  all  adions  brought  by  the  in-  The  plaintiff  ia 
•furedj^thc  plaintiff,   or  his   attorney  or  agent,  ftallj^J^*^";*".* 

*  within  fifteen  days  after  he  fliall  be  required  fo  fo  do   ^s  <i^yt«fter 

.  .         ,        1        .    r      f  t  •  requelt,  dccUrt 

«  m  writing  by  the  defendant  or  his  attorney  or  aget)t,  how  much  he 

<  declare  in  -writing  what  fiim  or  fums  he  hath  infured,  ^I!,^"^" 'J**'  ""^ 
'or  caiiied  to  be  infured  in  the  wholci  and  what,  fains  bottomry. 

*  ht  iunb  b<nrrpw«d<it  refpond<pi|pa  or  bottomry,  for  the 

*  voyage  or  aay  part  of  the  voyage  inqueRion  [ay 

.  "Sh^  icgulatipps  and  oreflriftioosof  this  flatute,  being  The  reAri<<iioni 
confined  to  infurances  on  fljips  belonging. -to  his  Majcfty   not  c'xrc'ndfo 
and  bis  fubje^s,  nud  to  goods  x>r  efl/rcts  laden  thereon,  /oreign  Oiips,  or 
iafuranqes  upon  the  ihips   and,  goods  of  foreigners  are  ^^ 
not  within  the  aiSb,  but  remain  upon  the  fame  footing  as 
before  the  paffing  of  it,  as   appears   by  the   following 
cafe. 

An  infurance  was.  made  on   goods  ou  board  three   TM/ufp.nv,  F/^t*   • 
French  fliips^ .  ft  froitl   St*  Domingo  to  Bourdeauxj  all   or-       *     '^''  ^ 

*  any  b£  diein  ;  the  goods  by  agreement  to  be  valued  at   I"  »  P"»;cy  ^n  a 

*  a  certiiii^.fuAi  f  tht  policy  to  be  deemed  fujiclent  proof  the  c  i/a  it'ipu- 

*  '/^fifi'iti'  caft   of  lofs.'— The  declaration  averred  |;^;i;;ft:\;l;e 
tUat  «>od$,/td  ttc' amount  of  the   fum  infiired,  were  fufhcifm  proof 
ihlpped^oii*  board  the  three  fliips,  fome  or  oru  of  them  y  and  ^n  T  writ  of  in/* 
'^itYO^of  them  liad  been  captured,  and  the  other  loft.  ^"?3'* '^' 

» '^  '""^  '  ■"  *  piMintiti  nc 


iced 


*rAf^  ltfdgme|it^.by  default,  and-  a  writ  of  of  inqairy  not  gi^e  ;iny  c\i. 
•MCBtd^-fimlefendant  inovcd  to^  fel  afidc  the  inquiGtion,    '""  ^  ^^^^^^^ ' 
OA  the  {nmiiid'^dlftt  AMha^l^  had  been  affcfTed  to  the*  full  ' 
"ooailt*  op  dfC^^'HlittRantJs '  fubfcription,  without  any 


rfta 


(<}  ibeftat.  14  G»  III.  c.  48.  was  made  to  reftrain  infu<. 
J*now.upon  lives,  or  other  events^  beyond  the  tnterefi  of  <he 
Jnfircd;  but,  by  an  ezprefs  provlfo  in  the  4th  fection,  it  is   ^' 
dechftdtftttit'  Ihall  not  extend  to  marine  t^&irances.    Vid«  inf.  , 
B.3.  ch  3. 

X  proof 


l5« 


lutereji.. 
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on  tbe  faw 


proof  of  the  value^  or  any  other  evidence^  except  the  de-^ 
fendant's  hand-writing  to  the  policy ;  and  that,  in  faS, 
the  infured  had  no  intereft. — ^The  court  held,  that  this 
policy  was  not  within  the  ftatute,  foreign  (hips  not  being 
included  in  it,  on  account  of  the  difficulty  of  bringing 
witneiTes  from  abroad  to  prove  the  intereft;  and -that,  by 
fuffering  judgment  to  go  by  default,  the  defendant  had- 
confefled  the  plaintiff's  title  to  recover ;  and  the  amount 
was  fixed  by  the  ftipulation  in  the  policy* 

An  infurance  cannot  be  made  upon  one  thing,  to  de« 
i^M^,  to«tc-    pend  on  the  fate  of  another.    If  the  fubjeA  matter  of - 
an   infurance  be  unconneded   with  the  event  infured 
againft,  the  policy,  if  not  altogether  nugatory,  is  at  leaft 
a  wager.     As  if  a  cargo  be  infured,  and  money  be  ex- 
pended in  reclaiming  it  upon  the  (hip  being  captured^, 
and  this  money  be,  by  the  court  of  Admiralty,  made  a 
charge  upon  the  cargo :  This   cargo  cannot  be  infured- 
upon  the  event  of  Hit  Jhip*s  arrival  at  her  port  of  defti:* 
nation  \  for  this,  as  to  the  (hip,  is  a  mere  wager  \  and  as 
to  the  cargo,  the  underwriters  are  not  liable  to  any  pe til 
to  which  it  is  expofed. 

Thus  : — Goods  were  infured  oa  board  the  Emanuel^ 
at  and  from  Falmouth  to  Marjeillet^  warranted  a  Z)a- 
nijb  flrp.! — On  the  policy  was  this  memorandum  :— — 
The  following  infurance  is  declared  to  be  on  money- 
expended  for  reclaiming  the  fhip  and  cargo,  valued  at 
the  fum  which  fliall  be  declared  hereafter.  The  lofs 
to  be  p;nd  in  cafe  the  (hip  does  not  arrive  2X.  Marfeiliesy 
and  without  farther  proof  of  intereft  than  this  policy  ; 
warranted  free  from  average,  and  vrithout  benefit  of 
AVsanuaiat  falvage/ — ^The  infured  were  proprietors  of  the  r^r^^, 
htx  jvirr  afdctti-  but  not  of  the  Jbit^,     The  fliip  had  failed  originally  with 

jiatiun.     Tbe  r  n'  %jr     ftt 

Ihip  being  again    the  cargo  from  Ktga  on  a  voyage  to  MarfnUes^  was  cap* 

SSTh  u** 'n  a '*'  ^^"^  ^^  ^^   Englifb  privateer,   and  condemned.— The 

pfai^reiinquiflies  fentcnce  of  Condemnation  was  afterwards  reverfcd,  the 

furcd^^iS  *?s  prize  being  proved  to  be  a  neutral Jhip  \  but  the  expences 

ahjtfwardt  loft,  were  ordered  by  the  Admiralty  to  be  a  charge  upon  the 

iog  OQ  the  ^«^,  cargo.    The  plaintiff's  agents  paid  thefc  expences  amount- 

b!lfn***on^'thr*  ''^S  ^^  2031/.  14/.,  and  immediately  pfocured  the  .\bovc 

.  iii>'»  arrival,  it  infuronte  to  be  effeded.    In  Febt^t^i-y  1781,  the  itip 

JJi"**''*"^  .                                                                             .         failed 
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failed  from  Falmoutby  with  the  original  cargo  oirsboard^ 
•  in  the  profecution  of  her  voyage  to  Marfmlks^  but  was 
captured  by  a  Spanijb  (hip^  and  carried  into  Ceuta^  wher^ 
Ihe  was  again  condemned.     An  appeal  was  brought,  and 
the  cargO)  being  of  a  perifhable  ifeture,   was  ordered  tOi 
be  fold,  and  the  proceeds  brought  into  court,  to  wait  the 
event  of  the  fuit.     In  May  1783  the  (hip  was  reftored  by 
fentence  of  the  court  of  appeal.    After  deducting  the  ez«- 
pence  of  profecutiug  the  appeal  in  Spain^  the  furplus, 
amounting  to  no  more   than  twenty-fix  rix  dollars,  was 
paid  to  the  owners.     As  foon  as  the  (hip  was  liberated^ 
Ihe  failed  from  Ceuta  to  Malaga  to  refit,  and  having  there, 
made  the  neceflary  repairs,   (he   failed  for  Bremen^  and 
in  that  voyage  was  loft* — The  cargo  had  been  infured  at ' 
Bremefty  for  the  original  voyage  from  Riga  to  MarfeilUs^ 
and  the   amount  of  that  infuraxlce  was   paid.— -In  an 
a£lion  on  the  above  policy,  the  lofs  was  averred  to  be  hj 
capture.     On  the  trial,  it  was  objected,  not  only  that  the 
plaintifiTs  could  not  recover,  as  for  a  lofs  by  capture  {a)p 
but  alfo  that  this  was  not  an  tnfurabU  intereft  \  for  if  the 
inforers  at  Bremen  were  anfwerable  for  the  expences  that 
had  been  incurred  in  reclaiming  the  goods,  the  prefent 
contraft  would  amount  to  a  double  itifurance,  and  would 
be   conCbquently  void. — The  plaintiffs  were  nonfuited 
upon  thefe  objedions ;  and  upon  a  motion  to  fet  afide 
the  nonfuit,  the  court  held  both  objeAions  tp  be  well 
foVxnded.— Lord  Mansfield  hid, — '<The  intereft  on  which 
the  plaintiffs  effe&ed  this  policy,   was  money  laid  out  in 
reclaiming  the  cargo.    The  event  infured  was  the  arrival 
of  tbcjbip  at  Marfeilles.     A  lofs  accrued  upon  the  cargo^ 
the  underwriter  is  fued,  and  this  lofs  is  averred  to  be  by 
capture.    The  (hip  was  taken  by  the  Spaniards^  but  after- 
wards reftored,  and  in  a  condition  to  purfue  her  voyage^ 
but  was  loft  in  another  wyj^f.— -This  is  a  wager  policy, 
and  juft  the  fame  as  if  the  event  infured  had  been  the 
arrival   of  any  other  fliip  at  MarfeilUs.    The  plaintiffs 
were  interefted  in  the  cargo  alone  \  but  the  evepC^  infured 

» 

if  the  arrival  of  the  Jbip,  and  not  of  the  carj|6V    There 

« 

(«}  As  to  thif  point  vid«{if/l  c.  i6«  C  a.  , . 

JLZ      .  wai 


IJa  ;  Intereji.  fB.t 

waa  only  a  tenporary  capture,  and  though  this,  by  con- 

ftru£(ion,  is  fuch  a  lofs,^  as  that  ax>  infured  upon  inUrefi 

ia  warranted  in  abandoning  at  the  time,  if  he  pleafe  $  yet 

we  muft  confider  what  the  truth  of  the  cafe  was  between 

thofe  parties!     Now  this  was  a  wager  poNcy,  and  in  fuch 

a  cafe^  there  can  be  no  abandonment. '  But  what  alone  b 

a  fatal  objefHon  to  the  plaintiff's  claim  is,  that  they  did 

not  attempt  to  purfue  the  voyage  to  Marje'tlks^  whicli 

they  might  have  3onc.     Nor  is  it  any  excuse  that  they 

the^nfJred'takel  ^^^  *^  longer  control  her  dcftination  j  for  in  wager 

upon  i>im(«if  to    policies  thc  infured  take  upon  themfelves  to  perform  all 

tiieofrner  uoidd    ^^^  ^^  owncTs  could  havc  done  in  thc  fame  fitnation.^ 

have  4aoe.  *-.-Mr,  Jufttce  Buller  faid, — <*  The  parties  who  were  in- 

terefted  in  the  cargo  alone^  infured  the  fhipy  with  which 
they  had  no  concern.  The  good^  might  have  arrived 
fafe,  and  the  fhip  have  been  loft,  and  then  they  would 
have  been  entitled  to  recover  2^  for  a  total  lofs  ;  though 
they  had  fuftaincd  no  damage.  On  the  other  hand^  if 
the  (hip  had  arrived,  and  the  goods  had  been'  loft,  they 
could  have  recovered  nothing,  though  they  would  havc 
really  fuftained  a  damage.  The  policy,  therefore,  is  not 
adapted  to  the  real  truth  of  the  cafe,  but  is  a  wager 
policy,  and  that  alone  is  decifive  upon  the  ground  ol 
^  merits  (4). 

The  exception  in  the  third  feflEion  of  the  aft,  relating 

to  effefts  imported  from  the  dominions  of  ipain  and  PgT" 

tugaty  enables  the  infured  upon  that  trade,  though  carried 

on  in  Britjjh  ftiips>  to  recover  without  the  proof  of  any 

Dmd^uv.Tfitk,  imcreft.— Therefore    where   an    infurance   was  made, 

frmlATt^''  •XJpon  any  of  the  packet  boats  that  (hould  fail  from 

Lijbon  to  Falmoatby  for  one  year,  upon  any  kiods  of 
goods  or  merchandize  whatfoever  ^  and  it  was  agreed 
that  the  goods  JhoirlJ  be  valuid  at  the  fum  injured  #«  Juci 
packet  bottty^  nuithout  further  proof  of  intereft  than  the 


A  poll- y  •'<!;//*- 
^t  fur t hit  proof 
§f  imirgji  tfuan 
she  policy  ^**  on 
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(tf)  It  feesii  eztraordinarf  that,  if  this  was  takrn  to  be  i 
wager  policy  on  die  (hip,  the  counfel  for  the  plaint  fT  did  nol 
avail  thf  raff  Ives  of  her  being  z  foreign  fhtp^  Xo  (hew  that  a  po- 
licy without  intffreft  upon  her  was  not  within  the  ilat.  19.G.  It 

9  '  *p'^rf\ 
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'  p^icy  i  and  to  make  no  j^eturn  of  premium  for  want  of 

*  intcreft,  being  on  bullion  or  goods.'  The  infured  had 
an  inter^ft  in  bullion  on  board  one  of  the  JJ/hn  packet^j 
which  was  totally  loft  within  ihe  time  mentioned  in  the 
policy.— The  court  held,  that  this  was  a  policy  of  a 
peculiar  fort^  and  good  within  the  exception  of  the  ftat. 
jp  G..II.  c.  37.  f.  3.  (a).  That  it  was  a  mixed  policy^ 
partly  a  wager  policy,  and  partly  an  open  ones  ^nd  being 
a  valued  policy,  and  fairly  fo,  without*  fraud  or  mifrepre«- 
ientation,  and  the  lofs  having  happened^  the  infured  was 
entitled  to  recover  as  for  a  total  lofs. 

Though  the  infured  has  an  intereft   ia  the  .thing  in-  ^.^^^  liii««ft 
Cured,  yet  if  it  be  fmall  in  comparifon  of  the  fum  infured^  cafe  ouc«f  dit 
the  objedl  of  the  contradk  will  be  confidered,  not  as  an  **^'*'^  , 

ixidemnity,  but  as  a  wager ;  and  its  being  made  in  die. 
form  of  a  fpecial  agreement,  will  not  take  it  out  of  the 
ftatute. 

Thus,  where  an  aSion  was  brought  by  the  furgeon^  ST'^*?'^' 
of  an  Eftfi  IndMrnarii  again  ft  a  paflcnger,  upon  a  fpecial  ■   • 

agreement,    <  that,    in  confideration  that   the    plaintiff.  j'^^OTfidew^ 

*  had  agree    to  pay  the  defendant  20/.  at  the  next  port  the  ^  ^^  «o  P*y. 

*  fliip  (hould  art  ive  at,  the  defendant  undertook  that  the   did  not  fave  htr 
^  ftip  (hould  fav  e  her  paiTage  to  China  that  feafon ;  and   K"*^  '^  ^^'^"^ 

*  >n  cafe  {he^did  not,  he  would  pay  the  plaintiff  1000/.  theaa,  thoufh 

*  at  the  end  of  one  month  after  the  fhip's  arrival  in  the  ybir'goodi  «i* 
^  ^ii«iw.*— The  defendant  paid  the  20/.  into  court. — At  '^•«<*»i 

"^e  trial  it  appeared,  that  the  plaintiff  had  paid  the  de- 
fendant the  ac/.  at  the  next  port;  that  the  fliip,  being 
^clayed  below  Madr^*  in  confequence  of  a  mifcalcula* 
tion  of  five  days  in  the  reckoning,  and  the  monfoonsi 
letting  in  earlier  than  ufual,  (he  loft  her  paffage ;  that 
«c  plaintiff  had  fom9  goods  on  board,  which  were  liable 
^  fijffer  by  the  lofe  of  the  feafon  ;  that  while  the  mat- 
^  remained  doubtful,  the  plaintiff,  by  the  defire  of  the 
^^ptain,  -woi>kl-have  cancelled  the  agreement,  but  the 
^rfcndant  pofitively  refufcd. — ^Thejury  found  a  verdift 
roif  the  plaintiff,  damages  980/. — ^Upon  a  motion  for  a 
"^  trial,  it  was  contended,  on  the  part  of  the  dc- 


[a)  Sop.  zaS. 
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fendant,  that  this  was  a  wager  infurance  within  the  ftat. 
19G.  II.  C.37.,  and  of  this  opinion  were  the  court. — 
Lord  Mansfield  faid, — «<  The  ftatute,  under  general 
words,  prohibits  all  contrafls  of  infurance  by  way  of 
gaming  or  wagering, — Here  the  plaintiff  gave  fo  much 
to  the  defendant,  in  coniideratioa  diat  if  the  (hip  (hould 
not  fave  her  paffage  to  China ^  he  wit  to  receive  looo/. 
on  her  fafe  return  to  England. — ^Thii  was  clearly  toager^ 
ing;  and,  if  it  were  allowed,  aH  wager  policies  would 
be  turned  into  this  form,  and  the  a£t  be  entirely  de- 
feated." 
How  t  valued  Though  a  valued  policy,  when  fairly  made,  is  diftin- 

guiftaWe  fi«in"a  gnifliable  from  a  wager  in  this,  that  the  former  is  founded 
^ager.  ^^  j.^1  intereft,  the  amount  of  which  is  agreed  by  the 

policy;  in  the  latter,  the  infured  has  avowedly  no  intereft 
at  all :  Yet,  it  muft  be  owned  that  a  valued  policy  often 
partakes  of  the  nature  both  of  a  policy  on  intereft  and  of* 
a' wager ;  for  though  it  fuppofes  a  bona  fide  intereft  in  the 
infured,  this  intereft  is  not  always  expefted  to  be  ex 
aftly  commenfui  ate  with  the  amount  of  the  infurer  \ 
obligatxn.  There  is  a  real  intereft,  it  is  true,  but  thh, 
in  many  inftances,  falls  far  ihort  of  the  nominal  value  in 
the  policy ;  and  it  too  often  happens  that,  under  colonr 
of  a  fmall  intereft,  and  in  the  form  of  a  valued  policy, 
many  infurances  which  are,  in  truth,  mere  wagers,  ate 
effe£ted,  and  the  beneficial  purpofes  of  the  ftat.  19  G.U. 
c.  37.  thereby  evaded. 
How  thh  11  re-  By  the  law  of  France j  the  value  in  the  policy  is  taken 
Frtmk  i«w.         to  be  truc,  as  againft  the  infurer,  till  he  prove  the  con* 

trary  {a),  Valin,  indeed,  fays  that  an  infurer  cannot  be 
permitted  to  alkdge  fraud  in  the  value  fpecified  in  the 
policy,  fo  as  to  be  let  in  to  ftiew  a  new  valuation,  without 
(hewing  that  the  value  in  the  policy  is  at  leaft  one  fourth 
too  high  {h),  Pothier,  on  the  contrary,  holds  that  the 
Value  is  only  to  be  taken  as  juft,  till  impeached  by  the 
infurer ;  who  may  be  let  in  to  prove  the  valuation  to  be 


{a)  Falin  h.  t.  art.  64.  p.  136.  Pothier^  h.  t.  0,151.159, 
Emerig.  torn*  i.  p.  271,  a."  {b)  FaKn  fur  art.  64.  h.  t. 
Le  Guidon,  ch.  2.  art.  13. 

too 
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too  high),  even  where  there  is  an  exprets  claufe  in  me  > 
policy  to  preclude  fach  inquiry ;  fuch  daufes '  being  al- 
-ways  held  to  be  illegnl  (^i),  the  rule  of  the  civil  law  beings 
Conventio  ne  dolus  prdtfietur^  ratA  non  efl  (i). — If  the  ex- 
ception to  the  v^fuation  prevail,  it  either  reduces  the 
(um  infured  to  the  value  of  the  goods,  or,  if  fraud  appear 
in  the  valuation,  avoids  the  policy,  and  bars  the  demand 
of  the  infured:  That  is,- if  the  infured  i/i^fi;  that  the 
goods  were  over^valued ;  or  even  where  dierc  is  a  pre* 
ftsmptkn  of  fraud,  arifing  from  the  concealment  of  a 
Ibrmer  infurance*  <lie  policy  would  be  void  [c).  For  by 
;the  ordinance  of  the  marine  (^),  the  infurapce  fliall  be 
f>re&uned  fraudulent,  if  the  infured  do  not  Jei  lare  all  be 
iias  infured ;  or  even  if  he  demand  payment  beyond 
)Lhe  value  of  the  eflfe6l»  infured.  For  the  moment  the 
infured  would  turn  a  lofs  to  his  own  advantage,  and  feek 
<o  recover  more  than  he  put  in  rifle,  with  whatever  good 
faith  he  might  have  made  tlie  originai  valuation^  he  is 
guihy  of  ir^ud  (/).  Sut  kowcver  the  excefs  may  have 
originated,,  it  is  incumbent  on  him  to  iliew  that  it  pro- 
ceeded from  fome  error  on  his  part,  ot  on  the  part  of  his 
agents*  P^oMer  and  Valin  fay,  however,  that  when  the 
47an£i&i#n  admits  of  doubt,  the  judges,  to  mitigate  the 
iieverity  of  the  law,  are  more  inclined  to  impute  -the  fault 
)o  error  than  to  fraud  \  and  therefore,  unJefs  fraud  be 
made  evident,  a  juftification  is  readily  received  {f). 

In  England^   before    wager  infurances  obtained    the   valuation,  before 
ianfiion  of  the  courts  of  law,  the  value  inferted  in  a  ^  '8**;  P^".^'" 

wtiehclUlcj^su 

johcy  was  not  confidered  as  conclufive :  For  though  it  i$ 
iiaid  in  Goddartv*  Garrett  [g)^  that  the  law  allows  a  man, 
having  fome  intercft  in  a  (liip  or  cargo,  to  infure  more, 
or  fi\e  times  as  much,  becaufe  a  merchant  cannot  tell 
how  much,  or  how  little  his  facflor  may  have  in  readinefs 
to  lade  on  board  his  (hip  *,  yet  it  is  not  faid  that,  in  cafe 


,  k 
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{a)   PotbuTf  h.t.  n.  148.  156. {h)  /)/>.  lib.  13.  tit.6. 

p.  17. {c)  Polhttr^  h.  t.  n.  157. [d)    Ord.  de  la   mar. 

b.  t.  art.  5^,  54,  $s (^)   ^merig  vol  I,  p.  271,  272. 

(/j  FaRu furart.  23.  p.  67.  Pcthhr,  h,  t.  %  7^, {g)  2  ^^nf. 

ijo.  fup.  125.        •    ' 
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of  lofs,  the  itifurcd  would  be  permitted  to  recover  morfc 
than  the  real  amount  of  his  intereft :  And  in  a  fubfe- 
quent  cafe  (a),    in  the  year  17 16,  the  Lord  Chancellor  % 
ordered  the  infured,  in  a  valued  policy  on  goods^  to  dif- 
cover  what  goods  he  reall)f  had  on  board. 
Af*r  »*»«7  wf"        After  gaming  policies,  which  muft  neceSarily  be  in 

the  form  of  valued  ones,  came  to  be  confidered  as  legal 

contrafts,  it  could  be  of  little  importance  whether  the 

intereft  of  the  infured  amounted  to  the  value  fpecififtd  in 

the  policy  or  not ;  becaufe  die  contract  would  be  equally 

binding  on  the  underwriters,  whether  it  (hould  prove  ta 

be  a  policy  on  real  intereft  or  a  mere  wagen     Therefore,, 

.before  the  ftat.  19  G. II.  c..37.>  it  could  n^t  have  been, 

thought  neceffary,  at  leaft  in  the  opinion  of  thofe  who 

maintain  the  legality  of  gaming  policies,  that  the  infured 

upon  a  valued  policy  fhould  prove  any  intereft  at  all. 

The  eff<-£>  of  the       After  the  paffing  of  thc.t  aft,  the  value  in  the  policy,  it 

J^h7i!tuie^"'*^*     would  fccm,   ought  only  to  have  been  confidered   aa 

frima  facie  evidence  of  the  amount  of  the  fintereft  of 
the  infured.  For  though  this  value  is  admitted  by  the 
infurer  J  yet,  ^as  he  admits  it  upon  the  mei^e  reprefenta^i 
lion  of  the  infured,  if  he  fhoiuld  afterwards  find  that 
this  value  was  fiftitious,  and  only  meant  as  a  cover  for 
a  wager,  it  cannot  be  fuppofed  that  he  was  fo  far  con« 
eluded  by  his  admifTion,  as  not  to  be  at  liberty  to  open 
the  queftion  of  intereft^  to  difpute  the  valuation,  and  fliew 
by  evidence  that  it  was  a  mere  evafion  of  the  ift.  Evea 
fappofing  tlie  underwriter  to  be  fuHy  aj^rifed  that  the 
\  valuation  was  fictitious,  yet,  as  the  ftatute  was^not  made 
for  his  benefit,  but  for  purpWes  of  general  policy,  there 
can  be  no  doubt  of  his  being  at  liberty,  if*  he  thinly 
proper,  to  object  the  want  of  *intereft>  in  like  manner 
as  a  reclor  may  recover  in  ejectment  againft  his  own 
leflee,  on  the  ground  that  the  leafe  of  the  reftoxy  hai 
been  avoided  by  his  own  non-refidence,  by  force  of  the 
ftat.  31  El,  c.  20.  (i). — Lord  Mansfield  m  delivering  the 
opinion  of  the   court  in  tlie  jrafe  of  Lewis  y.Rudsir  (r), 


^»?- 


{a)  Le  Pypre  v.  Farri  a  Vent,  716.  fup.  124. — ^(3)  Yid. 

Frogmorton  v.  Seoti^  2  Eajl  467.— —(r)  .2  Bur.  11-71^ 

fays; 


fgyg.^ic  A  valued  policy  h  not  to  be  eonfidcred  as  t 

wager,  or  like  inttreft  gr  no  irUerefl.    l£  it  were,  it  would 

be  void  by  the  ftat.  ip  G  II,  c.  37.     The  only  cffe^  of 

tlie  valuation  is,  the  fixing  the  amount  of  the  prime  coft^ 

juft  as  if  the  parties  were  to  admit  it  at  the  trial.    But  ia 

every  argument^  and  fpr  every  other  purpofe^  it  inuft  Jbe 

taken  that  the  value  was  fixed  in  Tuca  a  manner  a^  that 

the  infured  meant  only  to  have  an  indemnity.     If  it  he 

umkrvalued  tlie  merchant  himfelf  il^nds  infurer  for  the 

furplus*    \i  it  be  nauch  over-valued,  this  mud  be  dooe 

with  a  bad   dcfign ;   either  to  game,  <:ontrary   to  the 

ftatute,  or  with  fome  view  to  a  fraudulent  lofs. — ^Therc«» 

fore,  the  ipfured  ^an  never   be  allowed  in  a  court  of 

juftice  to  plead  tliat  he  has  greatly  over-valued,  or  that 

his  intereft  was  a  trifle  only."     Thus  far  his  lordflup 

flrongly  fortifies   the  idea  that  the  value  in  the  polky  yi^ 

only  prima  facie  evidence  of  the  intereft  of  the  infured, 

which  may   be  impeached  by  the  underwriters,  if  thcj 

fee  ca\ife  i(pr  doing  fo.     But   his  lordfhip  adds,  <<  It  is 

fettled  that,  upon  a  valued  policy,  the  merchant  needs 

only  to  prove  fome  iniere/l,  to  take  it  out  of  the  ftatute  ; 

becaufe  the  adverfc  party  has  admitted  the  value ;  and  if 

more  were  required,  the  agreed  viUuation  would  fignify 

nothing.    But  if  it  fiiould  come  out  in  proof  that  a  man 

bad   infured  iooo/.,  and  had  intereft  on  board   to  the 

value  of  j|  cable  only  5  there  neVer  has  been,  and  I  bc» 

beve  there  never  will  be,  a  determination,  that,  by  fuclt. 

^  cvafion,  the  aft  of  parliament  may  be  defeated." — His 

lo^dfliip,  however,  mi^ft  not  be  underftood  here  to  meaa 

that^  provided  (he  jnftired  has  a  real  fubflantial  intereft 

wi  board|  h^   may  by  a  valued  policy,  infure   to  any 

amount,  and  recover   the  whole  fum  infnred,  however 

Ibia  may  exceed  the  real  value  of  the  goods*     He  feems, 

J'^^ed,  to  have  been  pf  opinion  that  the  policy  ought 

P^^  tqbc  deemed  void,  unlefs  the  value  fpfecificd  in  it  be 

»  ^tit  cwpr  for  a  Hvagcr  j  but  that  where  the  infured  has 

a  real  and  fubflantial  intereft   on   board,  though  much 

^^"Valuid,  the  contra^  will  be  valid  ;  and  the  infured, 

V^  cafe  of  I0&,  entitled  to  aecover  to  the  amount  of  his  « 

•^bteifft, 

Tct| 


« 
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The  praAicf  of  Tct,  in  thc  cafc  of  Lt  Cras  Y.  Hugl^Sy  which  has  been 
wi%Ted  upon  a  already  particularly  noticed  (j),  thc  court  of  King's  Bench 
valued  pwiicir  to  dedarcd  that,  in  cafes  where  the  intereft  of  the  infured 

recover  tot  whole    ^  •  ^  ^ 

fktm  infured,  is  Icfs  than  the  fum  infured,  in  a  valued  policy,  it  is  the 
liun^hhi/inte-'  conftant  ufage,  upon  a  total  lofs^  to  pay  the  whole  fum 
reft  be  left  than  infured  ;  but,  upon  a  partial  lofs^  to.con{i4er  it  as  an  open 
againft  the  ftat.  j^Uy^  and  to  compute  the  lofs  according  to  the  value  of 
S9  G.  Jl.  c.  37.    the  gcods  on  board.— AnA  Lord  Mansfield,  in  delivering 

the  opinion  of  the  court  in  that  cafe,  faid, — ^*<  The  con- 
ftant ufage  fince  the  ftat.  19  G.  II.,  in  cafe  of  a  total  lofiiy 
.  has  been  to  let  the  valuation  ftand,  and  the  parties  are 
eftopped  from  altering  it :  But  an  average  lofs  opens  the 
policy.  I  will  give  you  the  origin  of  this :  It  was  in  a 
cafe  of  Era/mus  v.  Banhs,  Mich,  2 1  G.  II.,  when  Lord 
C-  J.  Lee  faid,  valuatim  at  the  fum  infured  is  an  efloppel  in 
cnfe  of  a  total  lofs  ,•  hut  not  fo  In  the  cafe  of  an  average  l(fs 
only.  On  the  13th  of  Decer^ber  1747,  the  fame  point 
came  again  before  the  court  in  Smith  v.  Flexney,  and  was 
fo  determined  (^)."— That  fuch  has  been  the  ufage  is 
unqoeftionably  true,  and  that  it  has  been  fandioned  by 
the  approbation  of  great  and  eminent  judges,  as  in  the 
eafes  aDuded  to,  is  equally  true  :  But  how  it  can  be  re- 
conciled with  the  prgyi&ons  of  the  ftat.  19  G.  II.  c.  37., 
is  not  quite  fo  clear.  This  pradice  has  a  manifeft 
tendency  to  intereft  the  infured,  if  not  in  procuring 
fraudulent  lofles,  at  leaft  in  endeavouring  to  coBveit 
every  lofs  into  a  total  one. 
S<N  a  vaiuei!  po-  .  So,  where  the  intereft  was  delcared  by  the  pcAicy  to 
rnifli^  expea'ed  ^  ^  '^^  commifficn  of  the  infured^^  as  confignee  of  the 
»•  eo»fign«e  of  a  careo,  valued  at  i,coc/.,  Loui  Kenjon  is  faid  to  have  ex* 

cargo,  IS  not  a  °  •'  .    .  ,  ,  .  1    .    r       ' 

vagcr.  prelTed  a  very  ftrong  ppmion  that  tins  was  a  good  mfur- 

able  intereft  (r). 
A  'ralu-d  policy         In  the  cafes  of  Grant  v.  Parkinfin,  and  Barclay  y,  CoufinSf 
P^acdonaclrgo  which  havc  been  already  fully  ffated  (rf),  it  was    dcter-^ 
•f  g..od;  is  not      mined  that,  upon  a  valued  policy,  it  was  incumbent  on 

wirhintneaA.  ,.r,/.trt  ^        ^ 

the  miured,  fince  thc  ftatute,  to  prove  fome  inteteft,  but 


{n)  Sup.  ic8. (i)  Vid.  2  E^Jiis r(^)  Frwt  v.  Lt 

Mefurier,   at  N.  P.  after  HIL  1796,  Park.  268.- -r  (J)  Sup. 

S7>99- 

that 
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diat  it  was  not  neceflary  for  him  to  go  into  die  ii^liold 
ralue  ;  that  expeBed  profits  were  infurable ;  and  that  the 
meaning  of  a  valued  policy  was,  not  to  evade  the  aft, 
but  to  avoid  the  difficulty  of  going  into  an  exa£t  account 
of  the  quantum* 

In  the  following  cafe  it  was  determined  that  If  the 
thing  infured  be  of  the  eftimated  value  'uien  the  jbip  fails^ 
this  will  bind  the  underwriters ;  and  that,  in  the  cafe  of 
atotallofs,  they  will  be  liable  to  the  amount  of  the  value 
in  the  policy,  though  at  the  time  fuch  lofs  happened 
the  thing  infured  be  greatly  diminifhed  in  value ;  and 
though  part  of  it  had  been  employed  in  the  purchafe  of 
goods,  which  were  preferved  and  fold  at  a  good  market^ 
and  not  abandoned  to  the  underwriters. 

'  An  infurance  was  made   upon  the  ihip  Muin,  and    Siawv.Fiitm^ 
goods  on   board,  valued  at  6,600/.,  *  at  and   from  Li'   *    *^'  '^' 
\v€rpool  to   the  coaft   of  jlfrica\   during  her  ftay.  and   Arhipandg^odt 
'  trade  there  ^  and  from  thence   to  her  port  or  ports  of  vniued polity,^ 

«  difcharge,  falc,  and  final  dcftination  in  the  Weft  Indies  ^^/^Xf,."** 
*  and  AtTterica.* — ^The  infured  were  interefted  in  the  ihip   Fan  of  ihe  goods 
and  out-fit,   including  provifions  and  ftorcs  to  be  taken  f^*  lui«Sic  al^ 
in  on  the  coaft  ol  Africa  for  the  llives,  and  alfo' wages  <uftcnanc«  of  * 
advanced  to  the  crew  ;  and  thefe,  according  to  the  ujlual  tnfVtp,  after 
mode  of  valuin?   in  fuch  cafes,   amounted  to  the  fum   i*n<J«n«th«fl»«« 

,  .     .  1  •       »      •  .      "^     at  the  port  of 

(pecified  in  the   policy. — The  fhip  having   taken  in  a  defiination,but 
cargo  of  flaves  on  the  coaft  of  Africa^  failed  for  Deme-  Ji^ded  ^in JfhL 
rara.     In  the  courfe  of  her  voyage  thither,   in   calm  The  ii.furcr*  am 

,  ,•.       J  ^         /i.-L/ff  liable  to  thefidl 

vcather,   and  m  deep  water,  flie  met  with  z  Jbock  or  amount  of  the 
CQtieuJfionj  defcribed    to    refemblc    an    earthquake^    from  J'i**"*  |iV***i,^ 
vhich  fhe  received  fo  much  damage,  that  it  was  with   v;«iu'e  t>c  g re^tiy 
4he  greateft  difficulty  flic  wa^  kept  afloat  till  flie  reached  tl^rpulchafc*^^ 
Demerara^  where  flie  was  lafhed  alongfide  a  hulk  about  ruitcamccof  the 
fifty  yards  from  the  fliore  to  keep  her  from  finking,  and   ih.ugh  oniv  the 
in  attempting  to  remove  her  to  the  fliore  a  few  days  '^^'^^^^^^^ 
after,    ftie    funk.     When  flie  arrived  at  Demerara  her 
ftores  were  conGdera^ly  expended.   She  hnd  been  deftined 
thither,  in  the  firft  ii^ftance,  with  direftions  to  the  captain 
to  proceed  to  other  places,  in  cafe  he  could  not  obtain 
certain  prices  there  for  the  flaves;  and,  as  the  vcflel  was  not 
built  according  to  the  regulaions  of  the  late  aft  of  parlia- 

-  menty  ' 


140^  Interefi.  [B.  I, 

meat  (tf),  he  fliouU  fell  her  in  the  Weji  IfiJiej,  providei 
he  could  get  i2oc/.,  or  cvca  looo/.,  for  her^  othcrwifc 
he  was  to  procure  a  freight  for  her  to  Liverpool.  la 
fzGt,  the  veflel  being  furvcycd  at  Demerara,  was  con- 
demned and  fold  there  for  388/.  The  flavcs  were  alfo 
difpofed  of  there  5  and  though  not,  perhaps,  fo  advan«« 
tagcoufly  as  they  might  have  been  difpofed  of  clfewhcrCj^^ 
yet  ft'dl  fo  as  to  amount  to  the  average  prices  limited  by 
.the  captain's  inftruGions.— The  infured,  having  aban* 
doncd, brought  an  aftion  on  the  policy;  and,  upon  the  trial 
of  the  caufe,  the  plaintiff  obtained  a  verdid  for  the  full 
amount  of  the  fum  infured. — The  defendant  moved  for 
a  new  trial,  upon  the  ground  that  the  fubjedi  matter  of 
the  infurance  was,  at  the  time  of  the  lofs,.  fo  much  tc« 
<tuced  from  the  original  valuation,  that  this  ought  not 
now  to  conclude  the  underwriter's  j  that- not  only  the 
real  worth  of  the  (hip»  by  the  owners  own  admiflionj 
was  fo  much  lefs  than  the  (lipulated  value,  but  that  the 
ft  ores  which  were  included  in  the  infurance  to  the 
amount  of  3^000/.,  were  profitably  expended  in  the  pur- 
chafe  and  fuftenaoce  of  the  (laves,  ail  of  whom  had  beea 
brought  to  an  advantageous  market ;  and  therefore  the 
fubje(%  matter  of  the  infurance,  as  to  fo  much,  was  not 
loft  to  the  infured,  but  arrived  at  the  place  of  deftinatioh; 
and  fo  far,  therefore,  was  the  plaintiflF  from  fuftaining 
an)  lofs  in  this  refpe£l,  that  he  was  in  fa£l  a  gainer  by 
the  adventure  ;  that  the  fame  obfervation  would  apply  tQ 
about  40c/.  feamen's  wages  paid  in  advance,  and  in- 
cluded in  the  policy;  and  that,  as  the  objeft  of  the 
voyage  was  accompliihed,  this  could  not  be  a  total  lob. 
o^But  the  court  determined  that  this  muft  be  confidered 
as  a  total  lofs. — Lord  Kenyon  faid; — <^  It  is  not  contende4 
that  there  is  any  fraud  in  this  cafe,  but  only  that  the 
underwriter  is  XK)t  bound  by  the  valuation  in  the  policy* 
It  is  of  little  confequence  what  my  opinion  would  have 
been  upon  the  fubje£l:  of  valued  policies  in  the  year 
1746,  immediately  after   th^  ftat,  .19  G.  II.  paiTcd;  for 


(tf  ]  One  of  the  a6b  for  regulating  the  flave  trade,  which  wM 
to  take  place  after  the  voyage  in  <^ueiUon  bad  commenced. 

they 
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they  were  very  foon  after  decided  to  be  legal  by  Lord 
C.  J*  Leej  and  from  that  time  to  the  prefent  fuch  policies 
have  been  fanAioned  by  one  uniform  courfc  of  decifions. 
All  this  is  now  fuppofed  to  be  wrong  j  and  the  rules  by 
which  this  and  other  commercial  nations  have  fo  long 
regulated  their  dealings  are  nowwifhed  to  be  diftnrbed  ; 
but  I  will  not  lend  my  aid  to  open  fuch  a  new  and  wid6 
door  of  litigation.     If  we  were  to  enter  into  the  calcu- 
lations which   have   been  contended  for,  every  valued 
policy  would   be  to  be  opened.     Every  man's  meal  on 
board  a  (hip  would  take  from  the  value  of  the  original  ^ 
out-fit.     Is  this  to  be  endured  ?  Will  good  faith  admit  of 
*t  ?  Where  is  the  line  to  be  drawn  between  a  greater  and 
-  a  Icfs  diminution  of  the  value  ?  Therefore,  as  the  rule . 
*nd  praftice  of  valued  policies  have  been   zStcd  upon 
fince  die  pafling   of  the  aft,  I  am  not  one  who   wife 
paeta  mwere^ — The    other  judges  concurred  in  thefc 
feitimcnts.— Mr;  Juftice  Laiurence  faid, — "  Tlie  ftatutc   'f  «*»«  thinf  in- 

^_  t     •  %       ^  1  't*.  •  «•   •       1        furfd  be  of  ih< 

was  made  in  order  to  prohibit  mere  wagering  policies  by  value  in  the  po- 
bcrfons  infurme  who  have  no  intereft  in .  the  thine  in-  ''.*^y»  "'  the  time 

^        .         r.-f  <?  rv      r  i        ,         i.        •  ,     •       tie  jAfp  fails.  It 

*ured*     The  enect  of  a  valued  policy  is,  not  to  conclude  UiuAcienu 

the  underwriter  from  (hewing  that   the  infurcd  had   no 

intereft^  and  that  in  fa£t  it  is  a  mere  ^'ager  policy  within 

the  ftatute ;  but,  to  avoid   difputes  as  to  the  infured'a 

tnlereftf  the  parties  agree  that  it  (hall  be  ediftiated  at  a 

certain  value.     Here  it  is  not  pretended  that  the  fubjeft: 

matter  of  the   infurance  was  not  at  firft  of  the  value 

cftimated  in  the  policy.     Would  it  not  be  fufficient  in 

the   cafe  of  an   open  policy,    to    prove    that,    at  the 

time  ^e  ihip  failed,  the  thin^  infured  was  of  fuch  » 

value.?  Is  not  that  the  period  to  look  to,  and  not  to  the 

ftate  of  the  thing  ^t  the  time  of  the  lofs  happening  ?'''««• 

Mr.  Juftice  i^  Blanc  faid, — "  In  every  infurance   upon 

fldp  and  out-fit,  the  value  of  the  property  muft  be  con* 

tiBually  diminifhing ;  and  if  the  lofs  happen  at  the  latter 

end  of  the  voyage,  as  ia  this  cafe,  no  doubt  the  propert]^ 

muft  be  confiderably  deteriorated  by  the  ufual  wear  and 

tear  j  and  yet  it  is  never  objefted  that  the  underwriter 

ii  not  liable  for  the  original  value. — The  rule  having  been 

fo  long  bid  down  as  to  valued  policieSf  it  is  now  too  late 

ta  o^cn  it  again*'^. 

Thif 
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Obferratroas  on   *    iTiiJ  Vtffy  Gngular  cafe  challenges  particular  notice— 
*  '^  *'  Had  the  infurancc  been  on  the  (hip  and  her  ordinary 

ftores  only,  the  original  valuation^  having  been  fair  when 
made,  would  unquefiionably  have  b€cn  conclufive,  how- 
ever the  one  itlight  have  been  deteriorated  in  value  by 
wear  and  tear,  or'  the  ptlier  diminiftied  by  the  ordinary 
confumption  of  the  voyiige.     But  here,  befide  the  ordi- 
nary (lores,  tlie  (liip  failed  with  a  cargo  on  board,  to  the 
value  of  3,oco/.,  v/hich  was  employed  in  the  purchafe 
of  ilaves  on  the  coaft    of  Africay   and    their  fuftenaiice 
4urlng  their  voyage  to  Demerara\  and  thefe  flaves,  after 
the  accident  happened,  and  before  the  (hip  funk,  were 
fafely  landed  at    Demeraraj    and  there   fold   to  advan- 
tm  vliir  cafe     tage.     But  it  is  a  fettled  principle  that,  whete  an  in- 
£^  **in^"  the  f^^^^cc  IS  upop  goods  generally,   if  the  (hip   touch  at 
coiirfe    of    Uie  any  port  in   the   courfc  of   her  voyage,  at  which  (he 

taaed    bj  die  has    liberty  to*  trade,    and    there    unload  the    goodsy 
••*^'*  and  take  others  on  board,  either  in  exchange  for  them, 

or  pUrchafed  with  the  proceeds  of  them,  thefe  goods 
newly  talben  on  board  are  fubftituted  in  the  policy  for 
thofe  that  were  landed  ;  and  the  infurers  become  liable 
to  the  ri(k  upon  them  in  like  manner  as  upon  the  ori- 
ginal goods  (^7).  Hence  it  would  feem  that  the  (laves 
fallen  on  board  on  the  coaft  of  Africa^  which  were  pur« 
chafed  and  fed  with  the  produce  of  the  original  cargo, 
became  part  of  the  fubje£):  matter  of  the  infurance,  and 
were  prcte^ed  by  the  policy,  to  the  extent  of  the  fum 
infured,  in  the  voyage  from  Africa  to  America.  If  this 
irere  fo,  then  it  would  feem  that  the  infured  had  no  right 
to  claim  as  for  a  total  lofs  upon  an  abandonment  of  the 
fiiip  only  [h].  Upon  a  valued  policy  the  underwriters 
^re  not  deprived  of  the  benefit  of  falvage. 


{a)    VaUn  fur  art.  27.   h.  t.    p.  78. 5    Emeri^.  t   2.  p.  }fc 
pQthier  h,  t.  n.  63, (^)  \^id.  inf.  ch.  13.  f.  '4, 


uet: 
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Of  Rc'irtfurance. 

A  POLICY  of  infurancc  being  once  fi^^ed,  tlie  tin-  V  m  mftrer  d»- 
derwriters  arc  bound  by  the  tenns  of  it ;  nor  can  dicf"  iJetcd  from'hit 
be  ideafed  from  their  contrad,  without  the  confent  of  '•fponftbUiiy,  he 

may  re-infurc 

die  infured  {a).    But  if  an  underwriter  repeftt  of  what  the  fantc  riik* 
be  has  done';  if  he  be  afraid  to  encounter  the  rifle  he  has' 
engaged  to  run,  or  find  that  he  has  incautioufly  bound 
Umfelf  to  a  greater  amount  than  he  may  be  abie  to  dif- 
diarge,  he  may  ihift  it,  or  part  of  it>  from  himfelf  to 
other  infitrers,  by  cauGng  a  re-itifutance  to  be  made  on 
the  fame  riik,  upon  the  beft  terms  he  can^  and  the  new 
infurers.will  be  refponfible  to  him  in  cafe  of  lofs,  to  the 
Amount  of  the  re4nfurance  (Jk).  .  But  they  will  be  an-  But  the  i«^. 
futrable  to  him  only,  and  not  to   the  original  infured,  [j^nfible^to'^t^ 
wko  can  Jiave  no  remedy  againit  them,  in  cafe  of  lofs,  o»»g»na»    infuw 
even  thopgh  the  original  infurer  becohie  infolvent ;  be-  orisiaai  indirciL 
caufe  there  is  no  privity  of  contra£l  between  them  and 
the  original  infured.     If,  therefore,  the  original  infurer 
(ail,  fo  that  the  original  infured  receive  only  a  dividend, 
however  fm&H,  the  re- infurer  can  gain  nothing  by  this,, 
but  muft  pay  the  full  amount  of  the  lo£s  to  the  original 
infurer  (r).    AJfkcurator  poji  jaBam  ajfecuratlontm  potejl  fe 
A^ecurari  facere  ah  alio  ajfecuratore ;  rt  ifte  ficundus^  affhtu^ 
raior  tenetur  fro  ajfecuratlone  faEla  h  pritnoy  et  adfolvendum 
mne  Mum  quod  primus  ajfecurator  fulverit^  et  ijta  fecunda 
officuratit  valet  [d). 
ITius   (lands  the  law  on  this  fuhjcQ:  in  moft  of  the  *«^ »"  EngUmf^ 

/I  \      */•>•'     -n       -1.  .         "       by  the  fo  C7.  ir. 

maritime  Itates  of  Europe.  But  m  this  country  it  was  c.  37.  f.  4.  rein- 
found,  about  the  time  when  the  ftat.  19^:11.  c.  3  7. ,  {Vjfl'/J^^' %'^P^p; 
Was  made,  that  this  mode  of  infurance,  though  perfeftiy^  in  eafcof  the  in- 
rcafpnable,  when  confined  to  its  proper  obje£k,  had  been  ©f  ^al7  orfji^al 


infufier. 


{a)  Emerig.  torn.  t.  n.  8.  RoccuSf  h.  t.  n.  la.*-— (^)  Vid.  Le 
Gwdon,  c.  a,  art.  19,  20.     ^afm.  h.  t.  art.  ao,  p.  6;,    Fmhier^ 

lut.  n.  96: [c}  Vid,  £meri^,  torn,  i.p,  348.— *— (J^  Xoe^ 

C1U,  h.  t,  h.  la.  ^  ,* 

'-      ^  jperverted 
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perverted  from  its  original  ufe^  and  tHs  employed  as  a 
mode  of  fpeculating  in  the  rife  and  fall  of  premiums ;. 
and  the  legiflature  forefeeing  that  it  might  be  ufed  as  ai 
colour  for  wager  policieSf  and  a  means  of  evading  the 
prbviHons  of  that  a£l:>  declares,  (fed.  4.)  *  That  it  ihaH. 
<  not  be  lawful  to  make  re-infurance,  unlefs  the  infurer 
^  ihall  be  infolvent,  become  bankrupt  {a)y  or  die;  in  either 
^  of  which  cafes>  fuch  infurer,  his  executors,  adminif- 

*  trators,  or  aflTignSy  toay  make  re*infurance  to  the  amount 

*  of  the  fum  before  by  him  infured  ;    provided  it  be  ex- 

*  prefled  in  the  policy  to  be  a  re-infurance  {by 

TRif  cTiofe  ex-       This  claufe,  having  no  words  to  confine  its  operation  to 
5r//#>»!  bJrt  aifo  ft^ip?  belonging  to  5n^^  fubjc£ls,  like  the  firft  claufe  of, 
tofofcifofttpi.    xhz  aft,  rcftraining  infuranccs  interejl  or  m  intereft  ^c)^ 

extends*  tt>  re-infurancrs   made   in  Etigland  on  foreign 
(hips,  even  where  the  firft  infurance  was  made  abroad. 
This  has  been  fo  determined ;  though  it  is  obfervable 
that  the  foUowing  cafe,    in  which   that  queftion   war 
made,  wa»  not  the  fpectes  of  re-infurance  above  de«. 
icribed,.and  to  which  only  the  ftatute  refers^  but  2,feconi, 
infurcncey  efFe£led  on  account  of  the  origimd  irtfur£d{d). 
The  point,  however,  was  determined  by  the  court. 
Amfri/'v,  fttu        That  was  the  cafe  of  an  infurance  made  in  London^  on-. 
*  V  a  French  veiJel,  which  had  before  been  infured  at  Mar* 

Therefore  •  Hiip  yjj//^j  for  thc  fame  fum,  by  an  infurcr  there,  who,  at  the 
jeiite9  c4rno:  be  time  of  fubferibing  the  fecond  policy,  was  living  and 
iiJfe"  uniefs^lhe  f^'^^nt,  and  who,  in  faft,  afterwards  paid  the  fum  in- 
^ift   inforer  be  furcd  by  him.— Upon  this  cafe  the  court  determined  that 

the  latter  policy  was  void  by  the  words  of  the  z€t  \  for 


{a)  By  the  19  G,  11.  c.  3a.  f.  »•  'When  the  obligor  in  any 
'  bottomry  or  refpondentia  bond,  and  the  infurer  in  any  policy 

*  of  infurance,  beeomes  bankrupt  before  any  lofs  happens^  *&ie 
'  ebligee  in  fuch  bond,  and  the  infured  in  fuch  policy  of  ia* 

*  furance,  may  piove  their  d^btg  and  loffes  under  the  commiffioiit 
'  and  receive  a  dividend ;  and  the  bankrupts>  {h?ll  be  difcharged 
'  from  fuch  debt  ,   in  like  manner  as  if  the  lofs  had  happraed 

*  before  fuch  bankniptcies.*— Vid.  inf.    f.  6.    ait.  5>       ■    - 

(>l.  Vid«  Edgar  v.  Fctvler,  3  Eqft  222.  inf.ch.  8.  f.  a.— — ^ 

{c)  Sup.  127.-1 (d)  Vid.  inf.  Lord  MmufitU^i  diftiadioa  bc« 

a  le-iofurance  and  a  double  infurance* 

Aoogh 
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though  the  firft  claufc  of  the  a£l,  which  prohibits  in- 
Torances,  *  interejl  or  nointerefi^  is  confined  to  infurances 
On  Bftti/b  ihipSi  yet  the  fourth  fe£lion  being  general,  and 
without. any  fuch  reftriftive  claufe,  every  re-infurance  in 
^18  country,  either  by  Brltii)  fubje£ls  or  foreigners,  on 
iriiijb  or  foreign  (hips,  is  declared  void  by  the  ftatute, 
unlefs  the  firft  infurer  be  infolvent,  become  bankrupt, 
or  die. 

There  are  two  other  kinds  of  re-Infurance;  the  one  Twoff^frWod* 
where  the  inlured  inlures  the  folvbncy  of  the  mfurers  \ 
the  other,  where  he  makes  a  new  infurancc  in  confequcnce 
of  the  infolvency  of  an  infurer  during  the  continuance  of 
the  rifle. 

The  infurance  of  the  folvcncy  of  an  infurer  is  permit-  Infunhce  of  the 
ted  and  practifed  m  lome  foreign  coimtnes  {a)  \  but  it  lofurer, 
feems  never  to  have  been  in  ufe  among  us ;  not,  perhaps, 
as  has  been  fuppofed  (i),  becaufe  the  folvency  of  an 
undcrwriteir  is  not  an  infurable  intereft,  or  that  fuch  an 
infurance  would  be  deemed  a  wager  \  but,  more  pro- 
bably, becaufe  the  infolvency  of  an  infurer  feldom  hap- 
pens in  England ;  befides,  a  double  infurance  would  better 
anfwer  the  end  propofcd. 

In  France^  if  an  infurer  fail  during  the  continuance  of  TJ**  praaice  m 
the  rifle,  the  infured  may  infift  on  the  diflblution  of  the  the  infolvency  of 
contra£^,  unlefs  the  creditors  of  the  infolvent  infurer,  in  **^  toCwer. 
order  to  entitle  themfelves  to  receive  the  premium,  (which 
is  rarely  paid  in  that  country  till  after  the  rifle  is  ended )» 
will  give  fccurity  for  the  payment  of  the  fum  infured,  in 
cat   of  lofs.      At  Marfillleif    (for  in  France  different 
praflices  prevail  in  different  provinces),  the  infured,  in 
fiich  cafe,  fues  the  infolvent  infurer  till  he  obtains  a 
fentence  authori2ing  him  to  re-infure  at  the  expence  o£ 
t!lc  infolvent,  which  he  may  deduft  from  the  ftipulated  . 
premium,  if  it  be  not  paid,  and  if  this  be  infufficient, 
t^  out  of  the  effects  of  the  infolvent  (r). 


(#)  Vid.  L:  Quuton,  c.  2.  art.  20.  Ord.  of  Lotni  XIV.  h.  t. 
trt.  ao.  yoBtt^  h.  t.  65,  2  Magenta  190.  419.— —  (i)  Parl^ 
180.— -—(r)  Fiuin^  h.  t.  art.  ao.  p.  C5.  Pifiktp  L  t.  a.  290. 
£m€ri§.  torn.  x.  ^.  254. 
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Sea.  IV. 
Of  Double  Infurance. 

double  ir-  DOUBLE  infurancc  is  where  the  infured  makes  two 
fr(^*  rcll^ul-  infurances  on  the  fame  riik,  and  the  fame  intereft.  It 
tact.  differs  from   re-infurance  in  thisy  that  it  is  made  by  th^ 

infured^  with  a  view  of  receiving  a  double  fatisfaAion  in 
cafe  of  lofs  \  whereas  a  re-infurance  i^  made  by  a  formef* 
infureri  his  executors  or  aflignsj  to  protefl  himfelf  and 
bis  eftate  from  a  rifle  to  which  they  were  liable  by  the 
iBrft  infurance.  A  re-infurance,  except  in  the  cafes  per* 
TluHifhiai»*urt  mitted  by  the  flat.  19  G.  II.  c.  37.  $  4.  {a)  is  abfolutely 

.•6t*  Jid?  Butlhf  ^^^^ »  ^^^  ^  double  infurance,  though  it  be  made  with 
intured  can  only  a  vicw  to  9  double  fatisfa^ion  in  cafe  of  lofs,  and  i^ 
faaion  OR  both  therefore  in  nature  of  a  wager,  is  not  void  by  tjie  law  of 
poiiciei.  England.     The  two  policies  are  confidered  as  making  but 

one  infurance.     They  are  good  to  the  extent  of  the  value 

of  the  effeds  put  in  rifk  >  but  the  infured  flialj  not  b^ 

permitted  to  recover  a  double  fatisfaftion.     He  m^y  fue 

the  underwriters  on  both  the   policies,  but  he  can  only 

recover  the  real  amount  of  his  lofs,  to  which  all  the  un* 

derwriters  on  both  fhall  contribute  in  proportion  to  their 

Vewhy  V.  need^    feveral  fubfcriptions.     And  therefore,  if  he  (hould  con- 

416.'  '     ^C"^  himfelf  with  fuing  only  on  pne  of  the  policies,  the 

Thoife     ho^  a     underwriters  on  that  policy  may  recover  a  rateable  con- 

tbe  iofi  may  re.  tribution  from  tliofe  on  the  other  (^). 

coYcr  a  rateable  f.  TUs 

|»rdportiun  from 

Che  other  iaiuim    -  *      ' 


•rt. 


-  {a)  Sup.  129 (h)  LeGuidon,  ch.3.  art.  16&  18.  ch.3.  trt.J« 

kyt  it  down  that  if  there  be  feveral  polieiet  on  the  fame  cargo^ 
tbofe  of  prior  date  fhall  be  preferred.  If  there  be  an  o?er  infun^ 
apre  in  one  policy,  it  fhall  not  be  reduced  rateably  lippn  all*  but 
the  latter  infurers,  whether  for  g^n  or  lofs,  fhall  withdraw  (beif 
fnbfcriptiont,  on  receiving  one  half /^r  eent  The  Ord.  of  Am^ 
^grdam%  art.  ao,  23.  agrees  with  the  law  oi England  in  this,  that 
all  the  infurers,  upon  feveral  policies,  ftiall  participate  equally  ia 
pffofit  and  loft  ^The  Ord.  of  Ltntis  XIV.  h.  t.  art.  »3,  24,  25. 
^claresthat  if  the  fum  infured  by  ^fngkpohcyt  without  fraud, 
exceed  the  value  of  the  goods,  the  policy  fhaB  be  good  to  the 
txtcot  of  their  true  valu^ ;  aod  in  cafe  of  lofs,  rvery  iafurtr  Hud 
%, . .  Jl  •  cpntribvtt 


Gh.  IV.  S  4-3        Double  hfurance.  p^^ 

This  was  not  always  the  rule,  as  we  fliall  fee  prefcntly^ 
but  U  lyas  fo  determined  hy  Lord  Mansfield,  in  the  year 
1763 ;  and  it  was  then  agreed  to  be  the  courfe  of  pradtice, 
that,  upon  a  double  infurance,  though  the  infured  is  not 
^tided  to  two  fatisfaflions,  he  may,  in  an  a£lion  upon 
the  firft  policy,  recover  the  whole  fum  infured^  ap(| 
Ic^ve  the  defendants  therein  to  recover  a  ratea|)le  cpntrjr. 
button  from  the  other  infurers. 

The  two  foUowine  cafes  will  alfo  ferye  to  fliew  Lord 

•  I 

M^ns/ieWs  fe^^timents  rpore  fully  pn  ^is  fubjed):. 

The  firft  was  a  val\ied  policy  f  on  a  fliip  and  freight,  ^^f^^:  '^'"l* 
^and  on  goods,  as  in(^re(l  might  appear,  from  Ne^vfound*  17  g.  III. 
« land  to  D^mipU^y  5ind  from  thence  to  the  port  of  dif-  ^7rr  24a!** 
\  (pharg?  \Ti  the  Weft  Indies.^ — ^The   fhip  failed  from  St. 
Ji&i'sonthe  17th  of  December  1775,  and  the  plainti^ 
dedared  as  for  a  total  lofs.     The  defendant  who   bad 
underwritten  for  200/.  paid  into  court  only  i%/^L^   on  a 
fuppofition  that    the  underwriters  on   4  former   policy 
(hould  bear  a  (hare  of  the  lofs.     The  plaintiff  had  origU 
n^ly  infured  at  Liverpool,  on  a  voyage  *  from  Newfound'^ 
flW  to  Barbadoes   and   the  Leeward  IJlands^  with  an 
wccption  of  American  captures  j  but  the  plaintiff  after- 
^wrds,    for   the    purpofe'  oJF  fecuring  himfelf   againft 

captures,  and  haying  altered  the   courfe   of  his  vopgc, 

-         '  •  •         .       ' 

Atntribute  in  proportion  to  hit  fubfcription,  and  return  the  pre^ 
nium  upon  the  furpli^t.  If  the  infufance  be  by  feveiral  policies, 
^d  the  firft  amount  to  the  value  of  the  goods,  it  (hall  ftand  alone, 
**^  the  underwriters  upon  the  others  (hkll  be  difcharged^  andr^- 
^^  dif  premium,  fubjed  tp  the  ufual  dedudlion. — If  the  firfl  po- 
Ijcjbe  not  fufficient  to  cover  the  full  value,  the  fecond  (hall  anfwer 
*prthc  deficiency. — If  there  be  feveral  datet  to  the  feveral  fub- 
Options  in  the  fame  policy,  each  date  makes  a  feparate  contrad^, 
™  afcertains  the  order  of  the  liability  of  each  underwriter. 
'*>t  if  feveral  policies  have  the  fame  date,  they  make  but  one 
P^'&y.  Vid.  Falin  fur  art.  24,  &c.  p.  69.  Fotbier,  b.  t.  n.  77f 
^'*'*»  P'  H3«  'Efi^rig,  torn.  a.  p.  163. — Vid.  alfo  MaL  lex 
jP^K,  izS.  where  .he  Jays  it  down  that  if  the  effefts  be  ove^ 
^i^uted,  the  lofs  (hall  fall  on  the  firfl!  underwriters,  and  the  reft 
■d  ifim  Am  premium,  deduding  one  half  per  cent.  This, 
T  *^>  ^  founded  on  the  cuftom  of  merchants,  which  in  mat* 
Jwrf  faifisifnce'it  more  to  be  zegarded  than  the  hfr»   /yid, 

'7  t:^  niadc 
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made  the  prefent  infursincc.    The  plaintiff  now  infifted^ 

that  he  was  entitled  to  the  full  atnount  of  his  infurance 

againft  the  defendant^   and  not  to   any  part  from   the 

Liverpool  underwriters,  becaufe  the  vopge  now  infurej 

was  different  from  that   infured  at  Liverpool  («).     There 

was  a  verdl£l  for  the  plaintiff  for  his  full  demand,  leavi^ 

the  defendant  at  liberty  to  bring  an  aHion  againft  the  Liverpo(d 

underwriters  y  if  he  thought  ft. 

Pavhv.CilJaft,   '    Accordingly  in  the  Eafier  term  following,  Davijf  who 

£^,f!G  in.    had  been  the  defendant  in  the  laft  afiion,  brought  a» 

Meaw€i  Mb,  fup.  2tdL\Gn  againft  the  prefent  defendant,  who  was  an  under- 

An  undcrvf i?€r  Writer  upon  onc  of  the  Liverpool  poRcies^  to  recover  a 

lof«**iip^cCp<^  contribution  for  the  lofs  which  the  prefent  plaintiff  had 

indirwrk^rron  *^^"  obliged  to  pay— It  was  agreed  by  both  parties  to 

the  other  for  con-  admit,  that  On  the  Londr.n  policy,   (which  was  the  fubjeA 

of  the  former  adion),  2,200/.  were  infured  ;  that  on  the 
two  Liverpool  policies  1,700/.  were  infured  $  that  the 
merchant  was  ihterefted  to  the  amount  of  500/.  on  the 
fhip,  300/.  on  the  freight,  knd  1,400/*  on  the  cargo  ^ 
idiat  the  plaintiff  had  paid  200A  lofs,  and  47/.  for  the 
^ofts.  The  whole  intereft  was  2,200/.,  and  the  whole 
infurance  was  39900/. — ^The  queftion  was,  whether  the 
defendant  was  liable  to  contribute  any  thing,  and  what. 
It  was  infifted  on  the  part  of  the  defendant,  that  the 
uifurance  in  London  was  aii  illegal  re-infurance  ;  and  there* 
fore  the  plaintiff  might  have  mad^  a  good  defence  10  a» 
a&ion  brought  againft  him :  And  if  fo,  he  could  not  now 
recover  over,  againft  the  defendant,  In  the  prefent  zOXotu- 
^-Lord  Mansfield  faid, — **  The  queftion  feems  ta,  be 
whether  the  infured  has  not  two  fecuritie^  for  the  lofs 
that  has  happened.  If  fo,  can  there  be  a  doubt  that'  bo 
may  bring  his  adion  againft  either  ?  It  Is  like  the  cafe  c( 
two  furcties ;  where>  if  all  the  money  be  recovered  agiuttfr 
one  of  them,  he  may  recover  a  proportioii  from  the  odber; 
Tien  this  would  bring  it  te  the  queftion^  wbethit  tlMr 
fecond  infurance  be  void  as  a  re-'infurante.  ''  Birt  a  rei^ 


i<yi^««l*IKfe9»«*«<M9i^^iWp«»1P«MA^4««|Pt«l9-M«^ 


(n)  This  AA^doet  not  feem  to  imt  bcsrudr  ivgaidtA 
«itber  in-tbii  or  the  following' cafir< 

infurance 
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iiifurance  i%  a  contract  made  by  the  infurer  to  fecure  him- 
felf  i  undtbis  is  only  a  double  infurarice," 

Yet,  fronn  the  following  decifion  it  will  appear,  that,  la  Fomjeiif  In  ckt 
tte  cale  of  an  ever-uyiiranfe,  that  is,  where,  in  a  unglc  /»/«r«irv,  the 
lK)lky,  the  fam»  fubfcribed  amount  to  much  more  than  t'^e'n^rtu^hj 
ihz  value  of  the  effe<$ks  infured,  the  firft  underwriters  on  .exrrnrof  thcioft, 
thg  policy  were  formerly  holden  to  be  anfwerable  to  the  fhargcd. 
extent  of  the  lofs,  and  the  fubfequenit  ones  difcharged. 

To  an  4£lion  brought  on  a  policy  on  goods,  the  de*  The  jffriM/i 
fendant  pleaded  a  cufiom  of  tmrchants^ — «  That  where  a   ^f^  ^  ^*''» 
policy  is  fubfcribed  by  a  number  of  underw'ritcrs,  and  Cr»/*,238. 
the  goods  are  not.  equal  in  valoe  to  the  fuxps  fubfcribed^ 
the  ufMLtrwriters,  in  cafe  of  lofs,  fhall  be  liable  in  the 
order  io  which  they  fubfcribe ;  and  that  the  reaiaining 
^inderimters  (hall  be  exonerated  from  all  refponfibility^ 
^md  return  the  premium,.  dedu£^ing  one  half  per  cent** 
Thf  piaintiflF  replied  t^at  this  was  fo^  if  none  were  in«- 
^Tent,  and  trav^rfed  the  cuftom  as^^  pleaded. — It  is  ilated 
that,  at  thf  trial,  the  cuftom  was  proved  plainly  and  fuUy^ 
'^^If  all  th$  Exchange^*  and  the  court  'held  the  cuftom 
tOffonablej  and  judgment  was  given  for  the  defendant* 

It  appears  from  the  argument  of  this  cafe,  that  fuch 
isfurances  were  piade  when  a  merchant  did  not  know 
ivhether  his  fa&or  would  fend  home  any  goods,  or  how 
-much* — But  the  cuftom  here  proved  hj  all  the  Exchange 
jeems  now  to  be  forgotten ;  for  at  prefent  the  l^lder• 
^yriters,  upon  a  policy  in  which  there  is  an  over-infurancey 
^rouM  be  held  all  liable  in  proportion  to  their  fevcTftl  fub^ 
^riptibns,  without  any  r«gar4  to  priority  of  dates. 
*  Though  the.  fame  perfon  cannot,  upoq  a  dpublc  in.  ^^^f'^^^'l^ 
ifiiraiicc  of  his  full  intereft,  by  di6Fcreht  policies,  recover  **"«  ^^^^  '*^»nff 

-••■•■     •  *      ■     ,'  ,  *  .  -  /  upon  diAinA  in* 

"^icqne  iha»  one  fati9fadi9n  y  jet,  according  to  the  follow-^  teteiis  and  each 
i^f  eafC)  if  the  fame  perfon  he  not  to  have  the  benefit  of  ia^ueo'fttJrtbi^ 
Ivytk  policies  in  %1I  events,  it  cannot  be  deemed  a  double  i^^*"^^* 
%ifunmc^.} .  and  different  perfons  may  infure  the  fan\e 
ibing  upon  diitii^^  interetts,  to  the  amount  of  fuch  in« 
terefts,  even  to  the  full  value  oT  the  thing  infured,  and 
cadnnay  reuofcf  to  riiat  ynowit  {a). 


(tf)  Vid.  fup.  ch.  4^/.  !•  , 

h  3   '  Thus : 


^i  Mu^cV       ''"^^*-   -Wiy^iS;;/;  a  merchant  of  Peterflmrgh^   corrc-* 

X  Bur,  489. 1  Bl.  fponded  with  Amyand  of  Londdh^  to  whom  he  was  con« 

*^^'  fiderably  indebted.     Amyand  fent  a  Ihip  to  Peterjtmrgb  i^t 

^,  at  Pfterf^  goods,  which  Mejbohm  fent,  and  promifcd   tb  fend  the 

4rbce4  to  ^.;  ia  bill  of  kding  by  the  next  poil,  but  never  fent  it.    Afnjarti 

io!!!t%\^iFin^  ihfured  1,400/.  with  private  underwriters  on  thcfc  gCKxis; 

promifet  to  (end  on  or  before  the  28th  of  September.     In  QBober  he  received 

lading;  and  B,  a  letter  from  Meybohmy  dated  the  7th  of  September^  in- 

tt^J^dT^"  forming  him  that  he  ftiould  fend  him  goods  as  /^r  invoice, 

teri|ara%  ^.  in-  and  defiring  him  to  infure ;  and  900/.  were  infured  in 

lj«i°ihippcd  confequencc.     The  two  infurances«  therefore^  amounted 

'^ddirw'^m  *^  ^>3^o/.  on  goods.     After  fending  this  lettcft  M^bOm 

to  infurt,  and  he  iiidorfed  the  bills  of  lading  to  one  Tdmefa^  at  Feter/burgb\ 

"^^Iff:*  Jo  "^^^  <'««*  ^^^  ihdorfed  to  Uhthof,  his  correfpondent  in 

«^«-     Afrer  ±^doh^  defiring  him  to  infure  the  nvhcle.     Vhtboff  hav- 

Ihipped  the  mg  rebeived  the  bills  of  ladinjg,  infured  with  the  de« 

th!^m«  of'Tad!  Pendants,  (tht  London  Ajfurdnce  Company)^    for  2,300/. 

ing  tuC.  at  P*:  ic  iat  artd  from  the  SouTrd  to  London f"  acknowledging  that 

tetjturgk,     who      .     ,.    .;  .\,    ir.  */•  :#-t  «  • 

Xendt  ih(  m  to  2>.  thetc  had  bceti  a  former  cotifignmcht  6t  the  goods,  and 
inhi^^'thu  ^"  infurance  thereon,  and  that  both  parties  wctc  Willing 
'diffvaiont  to  in-  to  be  fafc. — In  the  voyage,   the  (hip  and  cargo  were  toi 

fuie   the    wooic.    .    „     ,    ^  a  r**  i  t       i        i         i   •      •«• 

jD.   acctrdiiigiy  tally  loit. — An   action   was  brought  by  the  plamtm,  as 

foTc^Viih  di^-  ?^ftcc*  ^f  Tamefzy  againft  the  defendants  on  their  policy^ 

Tentinfurtrt,and  and  ihc  queftion  was,    whether  thfcy  were  entitled  to 

ttce  of  the  former  Tccover  the  whole,  or  only  half  the  fum  infured.-*Thc 

^ml^^tb^B.  ^^^^^    unanimoufly  'de^.ermined,   that    the  plaintiff  was 

The   guodi  are  intitled  to  Tccover  the  ^A«fe.— Lt)rd  Mamftdd  deKvcrcd'* 

wyagcJl-c'liiai  ^c  Opinion  of  the  court  to  this  cffeft. — ^  As  between  the 

recover  on  A/j  in-  infurcr  and  the  infured,  upon  the  foot  of  tommiitative 

4biartce  the  Wo/r  ^  *  , 

fum  infured,  not.  jufticc  merely,  the  ihfurers  were  bound  to  pay  them* 

Jnftnilrccr^who  ^"^^^  ^^  whoIe  ;  for  they  have  received  a  premium  for 
J»4  *J|f  an  in-  the  whole  ritk.     If  the  infured  be  to  receive  but  one  fatif* 

fadion,  natural  juftice  fays*,  that  the  (everal  infurers  flial^ 
all  of  them,  contribute  pro  rata^  to  fatisfy  that  loft 
Ugainft  which  they  have  infurecL  When  a  man  makes 
a  double  infurance  of  the  fame  thing,  by  di{tin£k  policies^ 
yet  he  fhall  only  receive  a  fingle  fatisfa^ion  for  die  fame 
lofs.  And  this  holds,  though  one  or  both  the  policies 
]be  in  the  names  of  other  perfons  \  for  the  fame  perfon  is 
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to  have  the  benefit  of  both.     And  if  the  whole  fliould  be  ^  «»>«  ^"^^  '•ft 
recovered  from  one,  he  ought  to  (land  in  the  place  of  from  one  iniijrer, 
the  imuredy  to  receive  contribution  from  the  othct,  who  con"ib«fSpft» 
Was  equally  liable  to  pay  the  whole.     But  in  thit  cafe,  if  ^^  «ib«*»« 
Tamefz  was  not  to  have  the  benefit  of  both  policies  in  all 
events,  then  it  never  can  be  confidered  as  a  double  in* 
furance.     Suppofing,  as  it  has  been  faid,  that  by  the  in^ 
dorfement  of  the   hills  of  lading,  Tamffa  flood  in  the 
j»lace  of  Mejbohm^   in   refpeft   of  the  infurances  \   yet 
Amyand  had  an  intereft  of  his  own,  and  infured  1,900/. 
on  fliip  and  goods,  prior  to  any  dire6lions  from  Meybthm. 
Various  perfons  may  infure  various  intereils  on  the  fame  But  variooA  pciw 
bottom  5  as  one  perfon  for  goods,  another  for  bottomry,  ian'ow"*  mier^ 
&c.     Here  Amyandh^iX  a  Hen  onthefe  goods,  as  a  fador,  i'\  the    timt 
to  whom  a  balance  was  due  ;  and  he  hzd  the  fole  intereft     *"'* 
m  the  fhip,  which  was  a  part  of  the  things  infured.     Be- 
fidesy  Amyand  does  not  admit  that  the  infurance  in  OHober: 
W4S  made  on  account  of  Mfyhohm  :  On  the  contrary,  be 
iniifts  upon  it  for  his  own  benefit.     But  fuppofing  Amyani 
bad  made  the  infurance  for  Meybohm^  merely  as  his  agent,  % 

yet,  even^heii,  Tamefz  can  neither  come  againCt  Amyand's 
underwriters,  nor  come  at  his  policy  :  For  Atnyand,  the  . 
fa£lor  of  Meybohntt  has  pofTeflion  of  the  policy,  and  ap% 
pears  to  have  been  his  creditor  upon  the  balance  of  ac* 
counts.     And  it  is  now  a  fettled  point,  that  a  fa£lor  to  A  faAur  t« 
whom  a  balance  is  due,  has  a  lien  on  all  goods  of  his  ]^  ^™^  \^%Aiim 
piincipalf  fo  long  as  they  remain  in  his  pofleffion(fl).  ^  »»  gwod»  <rf 
So  that  Jmyandj  even  as  a  factor  to  Meybopm,  2std  malcmg  his   hand*,  an^ 
ihe  infurance  on  his  account,   is  yet  intitledto  retain  the,  """JX  '****"  **** 
policy^  having  a  Men  upon  it,  while  it  is  in  his  pofleflion,' 
for  the  balance  dae  to  him  from  Meybohm. — And  Tamefx, 
fnufl  have  paid  this  balance,  before  he  could  have  gotten' 
Amyaftd*s  policy  out  of  his  hand  ;    and  confcquently  he- 
was  far  from  being  intitltd  to  it  as  a  ceflui  que  trujly  abfo^ 
Kitdy  and  entirely. — ^But  even  if  this  were  doubtful,  yet 
Ttfui^  infured  under  the  exprefs  declaration  of  his  fuf- 
^icion  that  there  might  have  been  a  former  infurance 
jipon  die  goods  by  fome  other  perfon ;  but  defired  to  in* 

^  ia}  Vid..  Kruger  v.  WIIcok^  Amb,  aji* 

L  4  fure 


*  furc  the  whole  for  his  own  fccurity ;  and  to  this  the  dc«, 
fcndams  agreed,  and  took  the  whole  premium.  It  would 
therefore  be  neither  juft  or  reafonable,  that  Tame/z  flioul4 
recover  only  half  his.  ]ot^  frcrp.  jhe  defendants,  and  J)e 
turned  round  for  the  tthcr  half'ta  the  uncertain  event  of 
9  long  and  expcnCye  litigation.  Tanf^z^  therefore^  has  ^ 
tight  to  recover  the  whole  lofe  from  the  dcfenda;its>  Foip 
DHitnakm  iv-  though  here  be  two  infurances,  yet  it  is  not  a  double 
d'iffcl  infuTaricc.     A  double  infnrance  i^,  where  a  full  value  of 


raiices  on 


rent int-rtOs,  and  |ntereft  is  infurcd  on  different  policies  by  the  fame  man. 

»^  double    iiifu-  *     '  ' 

r^ce.  Two  pcrfons  may  infure  different  intercfts,  in  the  fame 

tiling,  each  for  the  whole  value.  Tame/z  is  en^tled  to  re* 
ceive  the  whole  from  the  defendants,  whatever  fhall  be» 
CottLt'oi  jfmydfiePi  policy;  and  they  will  have  a  right,  ia 
cafe  hecan  <,laim  any  thing  under  AmyanJC%  poli^yi  t^ 
Aand'^ln  His  place,  for  a  contribution  to  be.  paid  by  th^ 
rthcr  underwriters.  Therefore,  upon  thefc  grounds,  in 
every  light  in  which  the  qafe  can  be  put,  wc  are  all  dearly 
of  opinion;  that  the  verdi6k  is  right />r  ih%  v^boU.*^ 

Obfrrvattons  on  It  is  not  eafy  to  reconcile  this  de^iCon'wi:l^  the  piiii* 
''*"*•  cipleof  the  flat.  19  G.  II.  c.  37.(«)-  It  cannotbe  coai 
tended  that  th^  P<>l^f  7  could  have  had  a  validity  in  th^ 
hands  of  Amyand  "wYixch  it  would  not  have  had  in  th^ 
hands  of  Meybahm.  But  in  the  hancis  of  MtyhJim^  aftef 
he  had  parted  with  all  bis  interefl  in  the  goods  to  Tamejkf 
it  would  have  been  an  infurance  without  inteseft.  Tame/k 
having  infured  the  goods  on  his  own  accounl^  could  I^a've 

no.  qccaiaon  for  the  policy  cffedled  by  .^iFn;:^^/^    sm^  vif 

he  had  procured  it  either  ;rom  AJeyiolim  or,  Ashyahii^AX 

youid,  in  his  biMds^  I  conceive;  haVe  riehcfered^is  owa 

policy  a  double  infurance  \  and  he  could  have  recovered 

on  both  but  one  fatisfadion/    'jp^e  defendants  taking  the 

premium  with  notice  of  tlie  other  policy,  could  not  give 

validity  to  an  infunuice  ifithout  inteveft.'^t^^.  \.^, 

Ad^frrdan^fu^d       To  enable  the  defendant,  in  an  action  on  a  IV^^cjpptOt 

oi^a  jfcUy  m^y  difcovcr  whether  there  be" a  doublje  infurance,  he  niay,  b» 

t»#   r>   drchi^  the  authority  of  the  flat.  19'G.  11.  CI37. /<  6.''piir'um)a 

!^.e7^!ii?''«r/  tlifc  plaintiff  to  ifeclare  in  writiftg,  Vhaf  l^i^s^' fii'^na^' 

"^^^  iifflirbd  irt  the  whole,  ah'diiW  much  -fie  h^s'  Iwirrowcd'bn 

Dbttomry  or  refpondentia. 

«  '•''>  i>t  {a)  Sup.  sa;. 


C    '53    ) 


CHAP.  V.  .       , 

•  *  •  t 

Of  the  Ship, 

HAVPJG  fliewn  whp  may  hi^  partiea  t9  this  «0Dti:^9 
-,  wb4t  may  be  (he  fubje^  matter  ^\%%  ^n^.yfhfH 
interelt  thj^  iaiuFeU  ihu{|  haj^e  ther€:in  \  we  9^  fi^ xt  m 
f^ajnin^  wh^t  b^ongs^  to  tfae  (hip  or  yeljbji  whi^  i^  td 
perform  the  voyage  infur^d. 

In  every  mari^  infurance  the  fliip^  inuik  be  an  pb^£t 
of  great  int^eft  to  both  parties,  from  t^  natuf^  of  UmI 
purradl^  tlere  zft  certain  ftipuJUti^  Or  CPnditi^iiii  law 
plied, ii^ if,  reUtive  %q  the  Oiip^vh^ch  the i|) Aired  i9  bpu]|4 
to  fulfiU  lbe(e  arp>  that  the  Qiip  .ihall  ^  ff 9  worthy  |  ^ 
that  ihe.fliall.  npt  be  ^hamg^dj  iinlffs  frpm  ne^eflity, 
withoyt  the  cpnfent  pf  the  infurers ;  and  thai  ibe  lbali( 
^  employe dji.condu^edji  and  navigated  yf\t^  rfafonabl^ 
(1^11,  and  ^[ccor^ing  tp  lawv  Ttcfc  mattcrji  wbicl|  em- 
^I%ce  att.  that  it  y(i\\  be  neceflary  here  to  .pfief  on  i^. 
fubjea  of  il^e  ()iipj  wiU  (^  9onf;dere4  Mnder  the  (oUpwim^ 

<:l,OfiheSea-wotihinefseftbeShipj 

%  Of  chatting  ibe  Ship ; 

jiit  C^  In/urances  \n  Goods  in  **  Ship  tr  Shipu*^ 

X^»  Of  tJbg  $mflojme'.t  and  Qondfi^l  ^  tbf  S%.    , 

^&.  f. 

^  #if  Seaport hinefi  if  the  Ship. 

TH^E  Ub   in  cvcr|  iofuranc^i  whether  on  fliip  Thfre  it  ant*. 

VS99^.  »°  H»P'«e4  wamotx  that  the  Ihip  fbalj  he  fea-  jl^J'^^Hc^r? 
irorthy  when  Ihe  fails  on  the  voyage  infuied;  that  isj^  Aip  o»»tt  be  fe*. 
fk&t  Aie  ifaall  be  **  tight ^^auncb^  and  firong^  properly  man* 

^f^jtrAiitfl/md^  the 

'infurance 
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infurancc  is  paid,  to  the  intent  that  the  infured,  may  be 
indemnified  againSl  certain  contingencies  \  and  it  fuppofei 
that  the  infih'er  may  gain  the  premium :  But  if  the  (hip 
be  incapable  of  perfonnii\g  the  voyage,  there  is  no  pof- 
fibility  of  his  gaining  the  premium  \  and  in  that  cafe> 
the  contra£l,  on  his  part,  would  be  without  confideration, 
and  confequently  void..-^The  infurer  undertakes  to  in* 
demnify  the  infured  againft  the  extraordinary  and  unfort^ 
ften  perils  of  thefea  :  and  it  would  h,t  abfurd  td  fup{k)lb 
that  any  man  would  infure  againft  thofe  pierils,  but  in 
the  confidence  that  the  (hip  is  in  a  condition  to  encoUntet 
the  ordinary  perils  to  which  every  (hip  muft  be  cxpofed  in 
th^  ufual  (;purfe  of  the  voyage  propofed. 
^here  ire  differ-       It  is  tTue  that  ihcre  artt  different  degrees'of  fea-worthi- 

feJ^worfhTneft,**^  ^^^^'    ^"^  ^*P  ^^1  ^^'^^X  ^  thought  Capable  of  pcr^ 
which  if  known,  forming  z  given  voyage,  and  may,  to  a  common  intent.^ 

may    »weA    **^«    •        t  i    /•  i  •  •  r  i 

ntc  of  premium.  DC  deemed  lea-worthy  with  reference  to  that  voyage; 

Another  may  be  in  a  condition  to  encounter  much  greater 

ftrefs  of  weather,  and  confequently  to  fiirvivc  Whetc  the 

former  muft  perifh.     No  underwriter,  knoiVing  the  dif- 

ferente  between  thefe  two  (hips,  would  infure  each  at 

l!^U"^to"fe»^  *^  ^^^^    premium.     And   yetj   the  imjjlied  Warranty 

worthineft  need  rendets  it  unnetcflary,  ih  the  fitft  Inftartce,  to  difclofe  any 

Ut%  required.       ibing  that  forms  an  ingredient  in  fea-worthinefs ;  for  it 

is  a  rule  that  no  reprefehtation  needs  to  be  made  to  the 
underwriters  of  any  thing  which  the  infured  warrants  («)• 
If  information  be  particularly  called  for,  the  infured  is 
bqprfd  to  difclofe.  truly  what  he  know^  upon  the  fubje^ : 
But,  provided  the  (hip  be  in  a  condition  to  encounter  tlie 
'  ordinary  perils  of  the  intended  ^'oyage,  it  is  unneceflafy 
to   communicate,   unfought,    a   circumftance  which^  if 
ilifclofed,  might  have  the  effeA  of  enhancing  the  pre- 
mium {b). 
Itisnotncccflfary       It  is  not  neccflaty  that  the  fbip  {hotfld,*in  all  cafes,  be 
flwuld^  be   fM.  fis^*worthy  from  the  moment  the  policy  attaches  ^nd^ie 
wimhy  trii    ftlc  rilk  conmiences.     By  the  Wotds  '^  at  and  from  ,*  the  rilk 

on  a  Aip  is  often  made  to  commence  while   (he  is  in 


\  (ii)  Per  Cur.  Skoottrtdy.  ^tat,  inf.  ch.  n»  f.g*—— (3)  Vid* 
ir47«w«i/v.  iZM(fcr/,taf.ch.xi.  f.a^  ^  .  L,  '  ..      .-.^       *.    ^ 

iock, 


feh;  V.  S  '  •]        Sea-vicrtbinefs,  ijj 

'dock,  and  undergoing  the  requifite  repairs  to  render  he^ 
fea- worthy,  and  capable  of  performing  the  intended  voy- 
age* If  the  ihip,  at  the  time  the  riik  commences^  be  in 
fucfa  a  ftate  as  her  fituation  then  requires,  that  is  fuf« 
{cient  s  nor  is  it  neceflary  that  (he  flionld  be  cjpmpletely 
fea-worthy  till  (he  fails  on  the  voyage  infured. 

Thus :   A  (hip  was   infured  *  at  and  from  JLiverpod  ^o*-*"  ^  ^'if^ 
«     !.     -^ .      .  .  f       .         ,         f.       at  N  P.  lit* 

<  to  the   coaft  of  Jfrtca ;    but,   at  the  time  the  policy  Ea/tr  iZod. 

was  effe£led)  the  (hip  was  not  in  a  condition  to  go  to 
fea,  hot  wasv  in  fa£^,  then  undergoing  material  repairs*: 
^n  an  adiion  to  recover  a  lofs  upon  this  policy,  the 
underwriters  contended  that,  as  the  riik  defcribed  in  it 
was  at  ^s  well  as  /rvm,  if  the  (hip  was  not  fea-worthy, 
from  whatever  caufe,  when  the  policy  attached^  the  con« 
ta£t  was  void  4  and  that  any  repairs  done  afterwards* 
though  th&y  rendered  her  completely  fea-worthy  at  the 
time  of  failings  would  not  cure  that  defe£^.— But  Lord 
Ketqoa^  who  tried  the  caufe,  faid,  that,  <'  Under  th^ 
words^  <<  at  aridfromy  it  is  fufficient  if  the  (hip  be  fea^ 
worthy  at  the  time  of  Jailing ;  for,  from  the  nature  of  the  ' 
thing,  the  (hip,  while  «r/ the  place,  was  probably  undet* 
going  fomc  repair,*' 

By  the  law  of  France  it  is  direfled,  that  cvcty  meir-  Pf«v»ou« 
diant  (hip,  before  her  departure  from  the  place  of  her  *"^^'* 
out- fit,  (hall  be  furveyed  by  certain  officers  appointed  1 

for  that  purpofe,  and  reported  to  be  fea-worthy,  '^  en  ton 
*  Hat  de  navigation  j'  and  that,  previous  to  her  return* 
before  (he  takes  her  homeward  cargo  on  board,  (he  (hall 
be  again  furveycd>«— J^tfA»  (a)  (hews  how  iittle  confidence  What  credit  iHk 
is  to  be  placed  in  thefc  furvcys,  which,  he  fays,  arc  only  ^*  ***"' 
made  upon  the  external  parts,  for  the  (hip  is  not  una^ 
(heathed,  and  therefore  the  inward  and  hidden  defe£ls 
are  not  difcovered*— Indeed  it  feems  to  be  itiuch  better 
to  leave  the  validity  of  the  poHey  to  depend  on  the  feaw 
wortMnefs  of  the  (hip,  to  be  afcertained  ^fter  a  lofs  has 
happened,  by  an  inveftigation  of  the  true  caufe  of  fueh 
foCs,  than  to  permit  fo  itnportant  a  queftion  to  be  decided 
by  the  report  of  mercenary  officers.  A  (hip  may,  to  all 
appearance,  be  perfe£Uy  capable  of  performing  a  voyage^ 
and  it  \%  only  after  a  lofs  has  happened  that  her  latent 

(«)  Tit.yf«#.  ait.  i2r» 


1^6  Of  the  Ship.  [B.L 

4efe^s  ^re  (iifcevered,  and  her  true  Hate  at  the  tii^e  of 

k^r   departure  comes  to  be  known.    Nor  is  the  furvey 

thus  made  by  the  French  conclufive  to  prove  that  the  ihip 

at  her  departure  was  fea- worthy.     It  only  raifes  a  pr$^ 

JiimptuM^hsX  fhe  was  fo;  but  it  ftill  remains  open  to 

the  infurer  to  (hew  the  contrary. 

A  ftip  fR7\\  bt       As  the  infnrer  is  only  liable  for  lofles  arifing  from  the 

hllTbt^\<z.  ^^^^f^^f^^n  ^^  unforefeen  perih  */  tb$  voyagt^  if  the  fliip 

wenhy,  uniefs  it  bccome   innavigable,  or  incapable  of  proceeding  on.  the 

ihj iTer^difab!"  voyagc  infurcd,  all  the  writers  agree  that  the  prefumpihn 

ty   a.ofe    from  flj^ll  bc  that  this  proceeded  from  the  age  and  rottennefs. 

fume  othcf  c^ufc.  o  .         • 

or  other  defeA  of  the  (hip,  unlefs  it  be  made  appear  to 
have  been  occafioned  by  fea  damage  or  fome  unforefeen 
accident  («)•  Thereafon  afCgned  for  this  is,  that  bytho 
marine  law,  an  indefinite  innavigibility  is  never  cUfled^ 
mmong  the  perils  to  which  the  infurer  is  liable  \  becanfe 
a  thing  fo  fubje£l  to  be  injured  by  time  and  the  ufe  .wfaich. 
ss  made  of  it,  eannot  be  fuppofed  always  to  retain  xta 
original  ftate ;  and  that,  though  a  (hip  may*  at  the  time 
of  her  departure,  ^ippear  capable  of  performing  the  voy- 
age infured  \  yet|  if  the  voyage  (liould  prove  longer  than 
tifual,  her  internal  defe£ls  will  fometimes  become  appa^ 
rent,  from  time,  from  the  prefTure  of  the  cargo,  andj 
£rom  the  a&ion  of  the  fea,  without  any  extraor4inary. 
accident.  - 

Cafare^  (3),  in   fupport   of  this  dpSrine,   cites  the  ^ 
following  decifion  of  the  Rota  of  Florence, ^^h  lhip>  wit^^ 
a  cargo  of  goods  on  board,  failed  from  Cadi%  for  Am» 
Jlerdttm\  and  when  (he  was  off  Cape.  &*Fincetit,&t  was. 
forced  by  a  ftrong  north  wind  to  piit   into  &«*Cmv.  ek,^, 
^enerjjfi  to  avoid  foundering.     Being  there, funrcycd,  (he  , 
•was,  by  tha  eonfuU  pronounced  to  bo  -innavifoUi, — The 
inCured  infifted  that  the  above  circtunftances.amotmted 
to  fufficient  evidence  of  the  lofs,  which  could  only  be 
aftfiButea^fb  ihe  cofftfiiry  wiiidsTWhlch,  1iavlng"caai^  ^ 

difi'iifi'  \a:  ijU^^  F^&ti  A<.  ^,^  29.  &  4(5.  h:  t   p.  76.    la  * 
p.^  Y^'U'fi^^i^afrefimphmejt^q^  k  iStatevoU  tt0t  dti  net^irt 
vimi  Je/mfmijffi'^fif^*'  4 "V^it^-  Lofr  «*-»    * .  ^  >^  ^^  .»•-•• 
.1  the 
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CLV.  §  I, J        Sea-wsrtbineji.  i^y 

die  fliip  to  fpring  a  leak,  had  rendered  her  innavigable.-— 
The  infurers  replied  that  the  infured  were  bound  to  give 
cwclufive  evidence  of  the  lofs ;  that  the  witnefles  ex»^ 
mined  by  the  eonfui  did  not  depofe  diat  the  lofs  "rUfzt  Oc- 
afioned  by  the  contrary  winds ;  that   the  leak  did  not 
(hew  a  right  to  abandon^  becaufe  in  the  courfe  of  a  Voyage 
it  fometlmes  happens  to  the  beft  fhtps  to  fpring  a  leakj^ 
without  any  extraordinary  fea-damage. — ^The  judges  of 
the  £«Ai  adopted  thefe  reafons,  and  decided  in  favour  of 
the  infurers.    Their  judgment  was  delivered  to  the  ttk6t 
following ; — ^The  qucftion  being,  whether  the  fliip  had 
been  declared  innavigable  on  account  of  the  violence  of 
the  contrary  wihds>  or  oh  account  of  fome  peculiar  and 
iBkerniC  defed,  H  has  appeared  to  us^  that  this  being  the* 
eafil- of  innavigabilityi  it  ought  rather  to  be  attributed  td* 
the  kilierent  defefl  of  the  ihip.    The  bad  condition  of 
the  fflip  is/r^iMMi/to  proceed  from  ah  ancient,  certain^^^ 
udiescKt)  natural,  and  conftantly^peratthg  caiife,  rather 
thcuifirom  the  efied  of  die  winds,  which  is  accidental  > 
aild  e1lttrifific(tf}.     Decay  and  rottennefs  are  reputed  the- 
dibft^iQivc  and  mod  powerful  caufes  from  which  innainU 
gaUEty  can  proceed  {Vj.     A  itorm  is  not  deemed  a  fufH*' 
ciem  catlfe-of  a  lofs,  if  fuch  lofs  can  be  ftiewn  to  have    . 
proceeded  ftom  the  inherent  vi(^e  of  the  thing  infured* 
The  mcitpofftU/itjthzt  the  injury  has  not  been  occafioned' 
by'Atf  fea,  i§  enough  to  (hew  that  the  jproof  of  the  ity-    i 
ftniei  it  infufficient  (r) . 

AMrrt^,  however,  holds  that,  in  confideration  of  the* 
pMVfotxs  ftnvey,  the  prefumption  that  the  ihip  was  fea* 
tftftihf  n^faeil  ihe  failed  (hall  prevail  till  the  infurers  (hchr 
due  eenit^fy  ;  and  he  cites  k  ttuniber  of  decifions  of  th6* 
admiralty  court  of  Marfeilles  upon  this  point,  from  which 
it  wotild  feem  that  no  evidence  of  the  rottennefs,  or  of 

it^mmmm^  ■  I    i      i» I  ■  1 *^ 

(tf )  TSiwm  dmmiwn  referri  dehet  eaufe  entlqdarit  oHginaSf  eetfMf 

Hmirimfeca  fragUhdk  et  vehtjoth  novis,  ft  21. (6)  Fttlvm 

mtrmfKnm  mfiSkmi  ft  eorruptimis  riptOdnJum  Jit  pro  €auflp^ 
taitmrii  H  majoris  aSmUBOu,  em  prad^Ut  emprtptered  prheipa^ 
ber^Bm  e0,  $iiriku^fidmiy  n  24.—^^)  Sola  pnfftbilkat  in  euit^, 
^$*i0mj9(fik%  uiprolmth  soft  dUantr/Hjpdmi,^  n.  $6,  Ac. 

die 


1^  OftheSbi^  '.        '      '   {R.1i 

the  decayed  (late  in  which  the  (hip  may  be  found  ^^ 
JbefaiUi  is  fufficient  to  countervail  the  report  of  the  pBe« 
vious  furvey  (a)* 

And  it  mud  be  owned  that,  in  pra£iice,  though  thfi 
nile,  aa  laid  down  by  the  writers  above  cited,  ought  never 
to  be  lofl:  (ight  of,  many  difficulties  may  arife  from  too 
ftriA  an  obfervance  of  it«  Where  a  (hip  is  loft,  or  is 
condemned  in  the  courfe  of  the  voyage,  as  being  inca* 
pable  of  proceeding  to  her  place  of  deftination^  and  this, 
cannot  be  afcribed  to  ftixfs  of  weather  or  any  accident 
in  the  voyage,  the  fair  and  natural  prefumption  is,  diat 
(he  was  not  fea->Mrorthy  \  and  then  it  is  incumbent  on  the 
infured  to  (hew  that,  at  the  time  of  her  departure,  (he 
was  in  fa£i  fea- worthy.  This  prefumption  is  founded 
upon  principles  of  public  policy,  which  require  that  the 
(hip,  at  the  time  of  her  departure,  ihall  be  in  fuch  a  ftate 
as  to  be  capable  of  encountering  the  ordinary  perils  of. 
the  voyage  infured ;  and  this  muft  be  the  true  meaning 
of  the  words,  «*  tighU  Jlaunchy  and  ftrong^^  ufed  iq 
charter-parties.  However  perfe£l  a  (hip  may  be  in  her«> 
lelf,  yet,  if,  from  the  nature  of  her  conftru£lure,  or  any 
other  caufe,  (he  be  incapable  pf  performing  the  voyage 
.  infured,  with  the  proppff^d  cargo  on  board,  (he  is  not  (!»» 
worthy.  She  muft  be,  in  all  refpe£ls,  (it  for  the  t^;ade 
in  which  (he  is  meant  to  be  employed.  And  it  is  a 
wholefome  rule  that  the  infured  (hall  be  held  to  pvett]^ 
ftri&  and  cogent  proof  of  this.  It  is  alfo  a  wholefome. 
rule,  that  this  proof  (hall  not  only  be  cogent  and  (hxmg 
to  (hew  the  (hip's  fufficiency  at  the  time  (he  (ailed« 
but  alfo  that  the  infured  (haU  bring  forward  mU  the- 
evidenpc  which  be  has  uppQ  thi?  fubjef^  \   partici^Iy 


{a)   Vattn,  art.  29.  h.  t.  feems  to  have  thefe  decifions  in 
his  mind  when  difcuffing  this  point.  He  fays,—*  Oneke  Jwr€9^ 
^ Jujct  fhtjieurs  arrets  d*  Aix  et  dufintcnces  de  MarfeiUes  C9fire  Us 

*  ajfurmrt ;  mail  cif  tfrejufis,  pour  ittre  juridiquei,  Jw^tni  avmr 

*  herenduifur  desptxuves  queles  navires  avoient  6t6  rendas  inna* 
'  vigables  par  fortune  de  mer/  Cefendant  fu*  e/l  ce  que  cafmnfn 
^Jfo&r  PonBnairc  ?  Dct  proch  ^rhaux  fraudukun  de  ta  part  du 

*  ctfiuunest  totgourt  ^fpojit  i  favmfar  Ics  armaiair4f  fatu  ifmrd 
^ilavtritttlajiJUcs/-  '  ^'     '       .     •'    -  .  ^ 

"^  If  irN 


what  related  fb  the  ftate  (he  was  in  when  t^  lofs  I&p- 

l^enedf  or  when  (he  was  condemned  as  unfit  to  proceed 

on  the  voyage.     If  any  thing  ihould  be  withheld  which 

the  infured   might  haVe  produced,  it  will  always  throw 

great  fufpicipn  on  his  cafe.    Too  much  often  refis  on  the 

lingle  tefthxu^ny  of  the  mailer,  always  inclined  to  favour 

his  employers.-— If,   on   the  other  hand,  it  appear  from  irtbtlortordif.* 

the  fafts  of  the  cafe,  that  the  lofs  may  be  fairly  attributed  ca"||e^°critdit 

to  fea-damage  or  any  other  unforefeen  misfortune,  but  '^a-^'nas^  «ht. 

yet  the  infuiers  mean  to  alledge  that  the  (hip  at  her  de«   w^hincft^UeT 

parture  was  not  fea-worthy,  the  onus  probandi  will  lie  on  ®**  **^  iafumt. 

them.     This  feems   to   be  the  fimpleft  rule;  and  the 

Cmpleft  rules  are  always  the  beft,  particularly  in  matters 

of  commerce. 

•  The  reports  of  perfons  employed  td  furvey  the  (hip,  and  ^  f-o««>«  of 
fentences  of  condemnation  by  vice-admiralty  courts  abroadf  a  OiIh  Ii  not 
arc  frequently  ofiered  as  evidence  to  prove  the  fufEciency  S!i/l!5?/I:^tSnl 
or  infttfficienqr  of  the  (hip.     But  fuch  reports,  though  ^^^'^ 
made  upon  oath,  and  fuch  fentences  though  (lamped  by 

a  fort  6i  judicial  authority,  are  not  admiffible  evidence 
to  prove  xht  faBs  contained  in  them;  becaufe  better 
evidence  namely,  that  of  the  perfons  employed  to 
examine  jdie  veflel,  might  have  been  obtained  tp  prove 
diele  faAs. 

Therefore,  ivhere  a  condemnation  of  a  veflel  by  a  frrigkt  ^»Jf4tr^ 
court  of  vice- admiralty  abroad,  after  a  furvey  upon  oath^  A^'i.  ^i7os! 
was  ofiered  in  evidence  to  prove  certain  defedls  from 
which  the  want  of  fea-worthinefs  at  a  previous  time  was 
meant  to  be  inferred ;  Lord  Kenyon^  though  he  admitted  v 

ifae  fentence  as  evidence  to  prove  the  mere  fa£l  of  con^ 
demnation^  rejefled  it  as  evidence  cf  the  foBs  contaimd 

If  it  be  cleariy  afcertained  that  the  thip,  at  the  time  Neither  tlacipMvi 
of  her  departure,  was  not  in  a  condition  to  perform  the  ]^^  ^  ^^^ 
vbvase  infured,  neither  the  innocence  or  icrnorance  of  [•!•***  ^'!'  /"^ 

'   o  '  .  °  him   againft    a 

the  inftixed,  nor  any  precautions  he  may  have  taken  to  breach  of  this  in^ 
make  her  fca-worthy,  wiU  avaij  him  againft  the  breach  o£  p"*^  ''"'^''^ 
^  kaofikA  varpnty. 

•  ^    ■      •  •    •   •     •  "• 
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t6e  dftiiSJUf.                    (RX 

La  w.  Bcaeh,  at  fhtt  X  t^  (bbtiff  hid  fmtASX&H  k  Aipt  dnd  afitr 

176X.  *   '    *  having  her  ftirveyed  by  proper  perfons^  lent  het  iiM 

the  .urchaferof  ^^''^  *"*   ^'^^^^    ^*^  ^^   '^'f  tCpaifCd  |    Hilt  thC  lUp^ 

a  ihip  triKii  her  huilder  tra«  ready  16  fwear  thtt  he  had  efeftitaliy  te^ 

complete  1/  icl  pahtd  btr^  fliA  hic  thought,  having  done  aB  that  waa  le* 

S^i'^hi^idef  Is^  ^'"^  ^^  ^^'^^  ^^  *  SOO^  A*P      Being  then  bkeii  iM* 

t«udf  tb  (wear  gorerttment  fenriee,  flic  W2189  as  vftia!,  furvtyed  by  thi 

*•'  thu  w«^^  pcffofts  cmplbvcd  for  that  pulpofe,  and  reported  .to  be 


aoUcj  i»  void. 


lAcivards  ap.    ^  |K)od  ihip.     She  failed  out  of  the  ThMmes^  and  arrived 

ptdtf  Itiat  file  wat        or  '  ^ 

■m  r«i  vroiihy^  zt  Portffkwih  \  but  being  very  leaky  in  bdd  vreaUiet» 
t^uomz'Z  *^  admiral  ordered  her  to  go  iato  port,  and  tmdeigD  A 
tetic  caufe,  the  fofvcry  there.    Hiift  11^6  done,  and  it  wat  founds  on 

opening  her«  that  fome  timbers  near  her  ked  tirere  very 
bad }  infomuch  that  (he  viras  condemned  a6   Infttflkknt 

to  proceed.  The  phnntiff  haviiig  bfured  her,  broi^iht 
an  a£iion  on  the  policy  to  recover  the  lofs ;  and  ac  thd 
trial  iniiftfed  that  he  had  a  right  to  prove,  and  could  pfove^ 
that  he  had  done  every  thing  id  his  power  to  fend  her 
oiitt  a  good  and  fufBcient  ihip ;  but  that  her  difaUlity 
"Was  the  tSc6t  of  a  latent  rjtg^,  not  known  to  him  or 
difcovered  when  (he  was  futveyed,  or  in  the  dock  repa||^«» 
ing.«^Lord  Mansfielif  who  tried  the  cattfe,  faid  dat  it 
iqppeared  that  the  ihip  had  died  a  natural  deatbf  and  had 
received  her  death's  blow  before  the'riik  commenced  ^  and, 
however  innocent  the  plaintiff  might  be^  and  hoareipef 
cactioofly  he  had  aded,  the  underwriter  vrat  eqoaliy 
mnocent  1  and  the  implied  warranty  muit.  and  ooght  ta 
have  its  eSeft  1  and  he  nonfuited  the  plainti£ 

ciptw y.c^ifffY^      So,  where  an  infurance  was  made  on  goods  on  boand 

4titJmf  and  IaMs^  at  and  from  Mak^imi/t  toZmdUtg 
dK  fhip  failed  the  16th  of  J^,  and  the  neat  day,  witiii* 

«d*>  be*'mf  un^  ^^^  ^^Y  ^^^  wcathcT,  flic  was  found  to  be  very  ksri^ 

rintcd  with  the  mj  obliged  to  run  for  the  ifland  of  St.  33mw,  whore  Ike 
t  of  inc  fliipi  ^  •      •  * 

^Ktaerateut  frUs  ttttloaded,  atid  the  goods,  being. much  dbmagedli 

were  fold.  In  an  adioa  oh  the  policy  to  recover  for 
lofii,  it  waa  agreed,  on  the  one  hand,  that  the  flup 
not  lea-worthy  to  undertake  the  voyage  mforcd  i  and 
the  other,  that  the  infured  waa  totally  ignorant  of  .lta% 
If  hen  the  ^00  is  were  (hipped^-"— Tlie  piaindff  was  noskm 
tmtsf* — ^t^^  Mawjfdd  tdig  dMi^hft  in^^ted  warranty 

9  €0iil4 
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could  not  b(?  difpenfod  with  ia  any  caic.  However,  -it  it 
was  a  queftionof  law^  horQul^  fave^}te'poin.tj  but  the 
plaintifiTs  counfcl  acquiefced  in.fiift  jprdflup's  deciGon. 

■'Though  the  owners  may  not  know  the  true  ftate  and  J^^'^'^'P^^j^t 
condition  of  the  Jn)p  in  a  diftant  part<j>T  the  world,  yet,  policy   wi  i   i** 
irthey  infure,  the  law  will  prefume  th;^f  the  nia(ler»  or  j^c  'lx\^ltl\  ^nV 
fomc  other  agent,. /will  tate  pare  that  the  (hip  be  fea-  f.*»*  capiwi  be- 
worthy  before  mic  fails.     Hence,  it  is,  that  though  a  Ihip  fca  <r<Hiiyi  and 
Rasbeen  long  ab^nt  in  the  rcmoteft  4)arU  of  the  world,  JlJj'J^^i^^*  ^ 
if  an  infurance  be  made  on  her  homeward  voyage,  the  Aate  ilie  wai  in 
warranty  that  flie  was  lea-worthy  at  the  time  of  her  de-  Qwnert. 
parturc,   is  as   ftrongly  implied  in  the  contrad,  as  if 
fhe  had  failed  from   an  Engli/h  port.     And  though   no 
fraud  be  imputable  to  the  iiitured  %  though  he  fuppofed^ 
or  believed,  that  the  (hip  was  ia  all  refpe£ls  fea-worthy  ; 
tKmigh  no  blame  be  imputable  to  the  mader,  or  any  other 
agent  of  the  infured ;  and  though  the  underwriters  were 
as  well  ^fcquainted  with  the  (late  and  condition  of  the 
ihip  as  the  owners ;    yet,  if  in  fa<f^  (he  was   not  fca« 
worthy  at  the  time  of  her  failiilg,  the  contra£b  will  be 
void. — ^The  foUowTng  celebrated   cafe  may  fceni,  how- 
ever, to  afford  an  exception  to  this  rule. 

Ah   infurance  was  made  on  a  (hip  ceiled   the  Mtlti  MiUt  and  an«^ 
^Frigate^  lo(t  Or  not'bft,   *At   and  from  the  Leeward  mxhtPxlhtqulrf 
<  Itandt  to  Lond^i'  beginning  the  adventure  from  lier  *  ^'^^-  '7^»» 
*'  arrival  at  the  Leeward  Ifiahds.^ — In  an  aAion  on  this  fccmt  contrary. 
policy,  the  bfs  was  dated  to  have  arifen  from  divers  leaks' 
fpirung  by  the  (hip,  fromiihe  (tarting  of  planks,  by  tvm* 
^ftucus  weatlier  and  the  mM  perils  of  the  fea. — Upoti 
the  trial  of  the  caufe,  before  lord  Chief  Bardn  Pi^lerl'liltit 
oridenee  xm  the  'part  (ft  f  <  th6  pTaintiflfs  %^^  to  thisteiR:£^  •}  , , 

— ;*  Thai  the  ^p  Wag '  Frl»A  bttilt^  and'' the  defendant      ,  •" ' 
ka^w*)iet't6b^fudfV  thli^thte  b^ts'of '  fueh Wps  beirj^    •'  ^  ^ 

WSh^^Me  nifty^ttd  break'i  and  theti  th^  'timbers  fud^*  i 

diattf  become'  Tdofe^  aAd  the  (hip  is  thereby  render. d  ^ 

incapftU^of'b6irin^^eirea,  without  Kifvifible  marks  ot 
cUdiv  ;  *  diat '  (he  had'  been  *  gen6rally  ^  'employed  by  t lif " 
jlifiliitfifs  in  the  ff^e/F  India  trade,  and  large  fums  con* 
fkauilylnfui^d  on  her;  thAl  Refote  flit  ftiled  on  her  aft 


n^J^  fhc  wtf  jfMt  into'-Tain^tve^xet^air^  biit  ] 


her  iroA 
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bolts  could  not  then  be  examined  without  taking  ofF  her 
flieathing,  which  had  not  long  before  been  put  on  \  that 
the  fiift  underwriter  on  the  policy,  with  otliers,  kept  a 
rcgifter  of  all  (hips  iiifured  by  them,  containing  a  parti- 
cular defcription  of  each,  and  employed   a  furveyor  to 
examine  them  ;  that  the  Mills  Frigate  had  long  been  en- 
tered in  this  regifter,  and,  before  her  laft  voyage,  was 
examined  by  the  furveyor,  and  found  fit  to  undertake  the 
voyage  to  and  from  the  Lecitard  Ifattu  ;  that  the  firft  un- 
^derwritcr  knew  as  much  of  the  condition  of  the  (hip  as 
the   plain tifF:»,   and    underwrote  40c/.    on  her   outward 
voyage ;  that  at  Si.  Kitts  (he  had  fuch   a  repair  as  was 
deemed    fufficient  for  her  homeward    voyage,  but  her 
bolts  could  not  be  examined  there  ;  that  at  Nevis,  where 
a  loading  was  exp^Qcd,  the  planters,   knowing  flic  had 
been  leaky  on  her  outward  voyage,  refufcd  to  put  fugars 
on  boar  J  her  5  but  to  fat'.sfy  them,  a  furvcy  was  made  by 
fix  captains,   v/ho  re  ported  that  flie  was  (Irong  and  found, 
anck,  when  caulked,  would  be  fully  fufficient  to  carry  a 
cargo  to  Lcnd.n ;  that  fhe  v.  as  acconlingly  caulked,  and 
during  two   months,   while   fiie  was  loading,  continued 
tight •,  that  the  day  after  fhc  failed  f^om  Ne^is,  without 
any  bad  Vt'eatlijer,  ihe  fprung  a  leak,  which  obliged  the 
captain  to  bear  av/sy   for  St,  Kltts,  wliere  fhc   arrived  in 
two  days,  and  it  was  there   found  th::t  (lie  had  darted  a 
plank,   and  on  being  furveyed,  die  was  reported   to  be 
unfit    to  proceed    on  her  voyage,  without   a  thorough 
repair,  vhich  v.ould  cofl  more  than  the  value  of  the  fhip 
and  freight,  and  wliich,   at  all  events,  could  not  be  had 
at  St,  Kitts^  for  want  of  docks    and   materials,  and  that  . 
'    Ihe  was  unfit  tu  fail  elfc where  to  be  repaired ;  that  the 
ftarting.of  tl.e   plank  was  owing  to  the  iron  bolts  being 
rufty  and  decayed  and  breaking  off  in  the  planks  ;  and 
that,  as  ether  bolts  might  be  in   the  fame  ftate,   it  was 
concluded  that  tlie  fiiip  was  not  at  the  time  (he  failed 
fyom  Nevis  for  London^  fit  to  perform  that  voyage  ;  and 
this  the  captain  now  believed,    though,   to   all    outward 
appearance,  (he  was   a  good    (hip,  and,  as  he  thought 
when  he   failed  from  Nevisy  proper  for  the  voyage ;  but 
had  he  known  the  decayed  condition  of  her  bolts  before 
fac  failed  on  his  homeward  voyage^  he  would  not  Kavic 

Tentured 


•  * 


Ch.  V.  §  I.]  Sea-worihlnefs^  165 

ventured  his  life  in  licr ;  that  while  the  fliip  was  at  Su 
KittSy  the  captain  wrote  to  the  plaintifFs/giving  them  an 
accoant  of  his  outward  voyage,  mentioning  the  bad- 
weather  he  had  met  with,  the  loofenedi  iveak^  and  leaky 
Jiate  of  thejhipy  and  the  neceflity  he  had  been  under  of 
having  her  uf per  works  new  nailed  ^  that  the  plaintiffs  gave 
this  letter  to  a  broker  to  get  an  infurance  made  on  the 
(hip,  freight,  and  cargo  •,  which  being  (liewn  to  the  firft 
underwriter,  he  chbfe  to  infure  the  fhip,  faying,  (he 
woirid  come  home  fafe  enough,  notwithftanding  the  da- 
mage (he  had  received,  it  being  a  fummcr  voyage ;  but 
fhe  would  very  likely  damage  her  cargo  ;  and  being  about 
to  underwrite  300/.  the  broker  told  him  he  was  a  bold  • 

rhan  to  write  fo  much,  after  reading  the^  letter,  upon 
which  he  altered  the  three  into  a  two ;  that  the  broker 
{hewed  the  fame  letter  to  all  the  other  under^Titers  .be- 
fbrc  they  underwrote.* — ^Tlie  defendants  demurred  to 
this  evidence,  upon  which  the  court  gave  judgment  for 
the  plaintiffs,  the  infured. — A  writ  of  error  was  brought 
in  the  Exchequer  Chamber y  which  was  referred  to  lord 
Mansfield  and  lord  C.  J.  IFilmot  wTio,  after  argument, 
reported  their  opinion  to  be  in  favour  of  the  defendants 
in  error,  and  affirmed  the  judgtnent  of  the  Court  of 
Exchequer  {a). 

The  principles  upon  which  this  opinion  was  founded  Olfcrvttiom  oa 
were  not  publicly  declared,  becaufe  it  is  not  ufual,  upon 
a  writ  of  error  from  the  court  of  Exchequer  to  the  Ex^ 
chequer  Chamber^  for  the  judges,  to  whom  it  is  referred, 
tb  deliver  their  opmiDns  publicly. 

In  the  firft  edition  of  this  work  it  was  flated,  from  the 
ohly  account  of  this  cafe  then  in  print,  that  the  judgment 
was  in  favour  of  the  uiiderwriters.    This  errot  probably 


■Ha 


{a)  Btfpre  thir  aftion  in  thfc  Exchequer  wat  brought,  sin 
a^ioD  on  the  fame  policy  had  been  tried  in  the  CQurt  of  Common 
Pleas  before  Lord  Camdetif  who  direded  the  jury  to  find  for 
the  plaintiff.  But  upon  a  motion  for  a  new  triaJ,  he  altered  his 
opinion,  and  the  court  unanimoufly  determined  that  (he  (hip, 
not  being  fea-worthy,  the  plai^tifis^  Jiowcver  innocent  they 
might  be,  could  not  recover.  .     „     .     ■  ^  ^ 

U%  criginatc4 
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originated  in  the  very  inaccurate  mention  of  this,  cafe  in 
?kvc  James  Burrov*%  report  of  the  cafe  of  lord  March  v. 
Pjg9t  (a),  where  the  counfcl  in  arguing  for  the  defendant 
are  fuppbfed  to  have  dated  that  the  infurcrs  upon  the 
Millj  Frigate  were  holden  not  to  be  liable  on  account  of 
tl^  ihip'&  not  being  fea-worthy,  though  the  dcfcQt  wat 
not  known  to  the  infured;  and  lord  ..^ansfieiJ  is  made 
to  anfwer  in  thefe  words :  <  I  differ  totally  in  opinion  from 
'.that  do6^rine.  The  determination  in  that  cafe  was 
'  made  upon  quite  another  ground.— -The  ini'urcd  ought 

<  to  know, whether  hi>  fliip  was  fea- worthy  or  not^  at 

•  the  time  when  fhc/et  out  upon  her  voyage:  But  how 

<  ibould  he  know  the  condition  (he  might  be  in,  after  (he 

*  had  been  out  a  twelvemonth.' — If  this  be  any  thing 
like  a  true  ftatemcnt  of  what  his  lordihip  faid  on  the. 
QCcafion,  it  is  plain  that  his  judgment  had  bosn  in  favour 
of  the  infured :  And  yet  he  is  not  made  to  deny  that  the 
judgment  was  in  favour  of  the  underwriters,   but  only 

»  that  it  proceeded  upon   a  different  grougd    from  that 

JUted  in  the  argument. — ^Upon  inquiry  at  the  proper 
dfice,  I  find  that  in  fa£l  the  judgment  was  in  favour  of 
the.  infured ;  but  I  have  been  unable  to  learn  the  true 
{round  of  it.  That  which  is  abovd  fuppofcd  to  have 
been  hinted  at  by  lord  Mansfield^  could  not  have  been 
the  gTQundt  becaufe  it  is  contrary  to  the  principle  univer- 
f^ly  admitted,  and  often  maintained  by  his  lordihip, 
namely,  th^t  the  implied  warranty  can  in  no  cafe  be 
difpenfed  with.  The  judgment  probably  proceeded  on 
the  ground  that  the  infured,  by  demurring  to  the  evi* 
dei^CC  given  on  behalf  of  the  plaintiffs,,  had  admitted 
upqn  record  th^  truth  of  every  i^QL  and  conclu&ra 
^iucht  upon  the  eyidence  {^ted,  might  have  J>een  fcmnd 
by  the  jury  in  favour  of  the  party  who  adduced  it  {ff). 
And  yet,  upon  an  attentive  review  of  the  fa£U  ftated  on 
the  record^  it  is  not  eafy  to  reconcile  the  judgment  to 
-apy  jull  principle  of  the  law  of  infurance* 

•  ^^ 

(«)  5  Bwrr.  2804.—*  (/)  Stc  the  opinions  ef  Mr.  Jnftiet 
Jl(ftr,  iQ  the  cafe  otC^lfi^  r.  Fan^ow^  Dtntg.  134.,  tnd  of 
loid  C.  J.  JBjprv  ia  the  cait  ef  'Cihfou  and  JJ/mfiu  v.  J7mm> 
#JLBL#o;^ 
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Where  the  goods  infured  have  fuftained  a  damage  in  '»»'»*>•«  cifctihi 
the  voyage  from  the  infufficiency  of  the  (kip,  the  que£»  wnat  cafes  tht 
tion    whether  the  owner  of  the  (hip  be  liable  to  make  ^^''  J2d"ibt 
good   the   lofSy  depends  on  the  queilion,  whether  the  <>>«»•§«  <l^«e  <• 
ihip  were  in  a  condition  to  perform  her  voyage,  at  the  time  inrufficieii!^   •£ 
of  her  departure,   or  became   defeSive  from  ftrefs  of  ^***  ^*^  . 
weather  and   the  perils  of  the  fea,  in  the  courfe  of  tht 
voyage.     The  owner  is  liable  for  damage  occafioned  by 
every  injury  arifing  from  any  original  defect  in  the  fhip, 
or  from  bad  (towage  :  But  he  is  not  liable  for  any  injury 
arifing  from  the  adt  of  God,  the  king's  enemies,  or  the 
perils  of  the  fea  («)• 

Ir  is  fuficient  if  the  (hip  be  fea -worthy  at  the  time  of  '^ "  fuficient  If 
her  failing.     She   may  ceafe   to  be  fo    in  a  few  hours  worthy  at  her  dt- 
aftcr    ier   departure,    and    yet  the    underwriters  will  P*^**'^* 
continue  liable.     The  quedion,  therefore,  in  Tuch  cafes> 
will  always  be,  whether  her  difability  arofe  from  any  de- 
fed  exifling  before  her  departure,  or  from  a  caufe  which 
occafioned  it;  afterwards.     But  if  a  (hip,  within  a  day  or   But  If  a  del^a 
two  after  her  departure,  become  leaky  and  founder  at  y^^l  *****"  if* 

*  '  ,       '  t«r  Miling,  with* 

fea,  or  be  obliged  to  put  back,  without  any  vifible  or  out  any  vifibit 
adequate  caufe  to  produce  fuch  an  effeft,  fucli  as  the  wce*is/ that"  ihc 
ftarting  of  a  plank  or  other  accident  to  which  the  beft  ^«»  «>«  f«*-wof« 
fliips  are  liable,  and  which  no  human  prudence  can  pre- 
vent, the  natural  prefumption  is,  that  (he  was  not  fea« 
worthy  when  (he  failed  \  and  it  will  then  be  incumbent  on 
the  infured  to  (hew  the  (late  (he  was  in  at  that  time. 

But  a  (hip,  to  be  fea*worthy,  muft  not  only  be  tight.  To  be  fea.wofw 
ftaunch,   and  ftrong,   and  provided  with  all   neceffary  bt'^'ro*^!*'!^ 
ftores  for  the  voyage  propofed  ;  it  is,  as  has  been  already  lud. . 
obferved,  a  condition  or  warranty  implted  In  the  con- 
tizA^  that  (he  (hall  be  properly  manned^  by  perfons  of  )  ^^ 
competent  (kill  and  ability  jto  navigate  her.     And  there-  \^     J^'  ll  ' 
fore,  if  (he  fail  without  a  fu(Hcient  number  of  hands  to 
JUvigate  her  for  the  voyage ;  or  if  (he  be  fufiered  to  fail 
in  a  river,  or  other  place  of  didicult  navigation,  without  a 
pilot   properly  qualified,  the  underwriters  will  be  dif- 
charged  ;  for  this  is  a  breach  of  the  above  condition. 

As  where  a  (hip,  infured  from  Stettin  to  Londorij  took  a  i^w  v.  Jf^fJinf^ 
pilot  on  boards  at  Orfordne/r^  on  entering  the  Thames^  who  i^ow 

-.--.,--  ^    ,  ^      ♦    "*  A  (hip  takea  a 

k, ..  {$)  VuL  Vaitn  h.  t.  Xma^  I.  p. xo^*  pilot  00  het  <». 


/'i. 
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TiiiwM,  but  }\t  quitted  her  at  Half^'ay  Reach  \  after  which,  and  before 
leave  her,  and  an  ^^  Came  to  her  moorings  higher  up  the  river,  flic  ftruck 

befcre'Ihe  ifSr"!  "P^"  ^  fliip-s  anchor,  which  entered  her  bottom,  in  con*- 
If  moored :  The  fequcncc  of  which  flic  funk  and  filled  wiih  water  before 
charged/though  ^^  ^^^  httxi  moorcd.  twcntv-four  hours. — In  an  action 
it  du  not  appear  on  the  policv,  it  was  obiecled  that  there  was  actual  ne^- 

that  the  lof*  wai  ....  ^  .        ,  i  • 

imj^atiible  to  an/  lijjcnce  iu  the  management  of  the  fliip,  by  not  keepmg 
want  of  (kill  in  ^^    -Jq^  ^^  j^^^^j  ^-jj  ^^  j^^j  ^^^^  moored  in  fafetv.— 

thole  M;rio  pavi-  *  ^  • 

fateuihc  vcflcL     Upon  this  ground  the  court  were  clearly  of  opinion  that 

tlic  underwriters  were  difcharged. — Lord  Kenyon  faid, — 
«  The  principle  upon  which  this  cafe  muft  be  determ\ned» 
fecmsto  be  admitted,  on  all  hands,  namely,  that  the  in- 
fured  cannot  recover  on  a  policy  of  infurancc,  unlefs  the 
(hip  be  equipped  with  every  thing  necelfary  to  her  navi- 
gation during  the  voyage.  She  muft  be  fea*wortliy,  and 
to  that  end  flie  muft  have  a  fuflicient  crew,  and  a  cjEl^^JU^ 'Oi- 
and  pilot  of  competent  Ikill.  But  in  this  cafe  the  captain 
did  not  perform  his  duty  ;  for  he  had  no  pilot  on  board 
when  the  accident  happened.  If  the  underwriters  had 
been  previoufly  informed  that  there  would  be  no  pilot  on 
board  during  a  great  part  of  the  ftiip's  paflage  up  the 
fiver,  probably  tliey  would  not  have  undertaken  the  riflu** 


Sea.  11. 

Of  cha77ging  the  Ship. 
The  (hip  cnnnot       ^fp;  i^^y^  already  had  occafion  to  obferve  that,  in  a!-, 

be   cl.ingcd    un-  n  r  r    •     r 

Ids  tnroiigh  iic-  moft  all  cafcs  of  mfurance  upon  goods,  it  is  neccffary 
the  leivc  oMbo  ^^  fpccify  in  the  policy  the  fliip  in  which  they  arc  to  be 
infureri.  tranfported.     Without  having  this  afcertained,  the  under- 

writer would  be  unable  to  form  a  juft  eftimatc  of  the 
rifkhc  is  to  run  [a).  It  is  therefore,  in  general,  a  part 
pf  the  contraft,  that  the  adventure  fliall  be  on  board  the 
very  Ihip  fo  fpecified,  and  no  other.     And  if,  before  the 


(a)    Vid.    Roc,   h.  t.    n,  28.     JSaniemaf  h*  t«  p.  3.  B.  55* 
Siracca^  glof.8.  n.  lo.  vid.  inf.  c.  8.  ^3.  n.  2. 

oonuncncement 
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commencement  of  the  voyage,  another  flrp  be  fubftl- 
tutcd  for  the  one  n  cntioned  in  the  policy,  or  if,  during 
the  voyngp,  the  gODiis  infured  be  removed  into  another 
fhip,  wiiho  It  mccjfit^j^  and  witho-^t  the  confcnt  of  the 
infufcrs,  the  unilerwritcrs  are  difchargcd  (^i). 

Some  authors  have  thought  that  the  underwriters  arc 
not  dilcharged  by  a  change  of  the  {bin,  even  without  ne-  ' 
ccflity,  or  the  confent  of  the  infurcrs,  unlcfs  the  new  (hip  - 
be  worfc  than  that  mentioned  in  the  policy  {h).  So  that 
if  the  goods  infured  be  removed  to  as  good  a  fhip,  the 
underwriters  v/ill  remain  liable.  Others  doubt  this  doc- 
trine (r).  But  with  us,  the  nature  and  form  of  the  con- 
traft  entitle  the  underwriters  to  fay  that  they  had  more 
confidence  in  the  fliip  named  in  the  policy,  than  in  any 
other;  and  that,  therefore,  they  cannot  be  bound  to  run 
the  rifle  in  another,  though  a  larger  and  better  (hip,  with- 
out their  confcnt,  or  without  nCceflTity.  Such  aJfo  is  the 
law  of  France  on  this  point  (rf). 

Therefore  if  a  merchant  infure  three  fevcral  parcels  of  '^  ^^^^*'  pnwJt 
goods,  each  of  the  value  of  i,coc/.,  o.ie  on  board  the  oVi^.^ard  livcui 
Neptune,   another  on  board  the  Triton,  and  the  third  on    '^'P''  *^^P"'"n 

,,,,-.  .  .  ,  bwaid  one  of  iht 

board  the  Venusy  amountmg  in    the   wliole  to  3,000/.  5    fhip*,  i»»f  p«'iicjr 
but  he  afterwards  find  it  convenient  to  load  all  the   three   J^','Ii!!^^a"ctnl! 
parcels  on  board  the  Neptune :  In  that  cafe,  Pothier  (r)    ^^^^^  ""   *»o*^a 
holds,  and  upon  grounds  which  feem  to  be  exa£lly  con-     *' 
formable   to  the    law  as   underftood    in    this    conntry, 
that  the  underwriters  would  be  liable  only  to  the  rifle  oa 
the  parcel  of  goods  to  the  amount  of  i  ,000/.,  which,  by 
the  terms  of  the  policy,  were  to  be  laden  on  board  the 
N^ptune^  and,  as  to  the  remaining    2,000/.,  the   policy 
would  never  attach. 

Molloy^  however,  fcems  to  think  that  the  naming  of  it  if  not  n«:eC* 
the  (hip  in  the  policy  amounts  to    an   abfulate  warantv,   *!'"^/*^   V**  * 

*  *  '  /'    cl.iufe  jn  the  \to» 

1  rv  to  I  n.tble  rlic 

■  ■ '  ■    ■  ■■■....  w.     iiifiir' d  li  (.lunge 

rite   fb  p  ill  ca\b 

[a)  Le  Guidon i  ch.  9.  art.  4.     Rocauy  n.  9.  JOmerijr,  torn.  i.   °^  o*<=«*»7» 

p.  423.      Falin^  art.  26.  h.  t.      Conjolato  del  mare,  cli.  87.  (Sc  89. 

JiIaJ.le:<  mere.  n8.     Vid.  inf.  c.  «.  f.  3.  n.  2. {b)  Rorcur, 

p.  ^j.     Straccka  de  naut.'  art.  3.    n.  ic.  CaJaregU  difc.  I.  n.  33. 

—    [e)  Vid.  tmerig.  torn.  i.  p.  424. \^d)  Emenj.  torn.  i. 

p,  ^aj,  ■■         {e)  tothier,  h.  t.   n.  68. 

M4  ^Xid 
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and  that  if  the  goods  be  removed  to.  any  other  (hip» 
though  from  ntcejfitjj  the  infurer  is  difcharged,  unlefs 
diere  be  a  claufe  in  t}ic  policy  to  warrant  fuch  removal  (a). 
But  this  is  too  rigid  a  con(lru£lion  of  the  terms  of  the 
policy,  and  contrary  to  the  comlant  pra£iice  of  all  com* 
mercial  countries  {b).  At  prefent  no  fuch  claufe  as  that 
mentioned  by  Molloy  is  ever  found  in  the  policies  of  any 
country  ;  and  this,  of  itfelf,  is  a  fufficient  proof  that  the 
liberty  of  changing  the  (hip,  in  a  cafe  of  neccilicys  does 
not  require  a  fpecial  claufe  to  warrant  it. 

Jjord  Mansfieldy  in  delivering  the  opinion  of  the  court 
in  the  cafe  of  Pelly  v.  Royal  Ex.  AJ[.  (r)  fays,— ^«  One  ob» 
je£lion   was  ma  le,  by  comparing   this  cafe  to  that  of 
changing  the  (hip  or  bottom  on  boajrd  of  which  goods  axe 
infured,  which  the  infured  have  no  right  to  do.«^An» 
fwer: — ^There,  the   identical  Jblp  is  ejptitial  i  for  (bat  is 
the  thing  infured :  But  that  cafe  is  not  like  the  prefent.** 
•—Perhaps   it  may   be    inferred   from   this^    that  lord 
Alamfield  meant  to  lay  it  down  as  a  rule>  without  aaj 
exception,  that  the  (hip  can  in  no  cafe  be  changed.    Thf 
reporter  does  not  (late  the  objection  alluded  to  by  hit 
lordihip  $  and  the  anfwer  in  which  he  is.  ftated  to  hav« 
faid,  <  that  the  identical  fliip  is  the  thing  infured,'  fhews 
that  the  reporter  mud  have  mifapprehended  him.     Butj^ 
be  that  as  it  may,   his  lordfliip  could  only  mean  to  lay 
down  the  general  rule^  without  ftating  thofe  exceptiona 
arifing  from  necefBty,  which  the   general  fcope  of  hii 
argument  feems  ftrongly  to  warrant. 
22/Vi  r.  BarrfHi       Yet,  where  a  man  infured,  <  interefi  of  m  iater^,  on 
1*4?.  ^    *^^*   ^  ony  Jhip  he  jhould  come  in^  from  Virginia  to  London^  bc- 
^  ■  *  ginning  the  adventure  on  his  embarking  on  board  fudi 

any  ihip  he  OimIi   <  Ihip  \  the  money  to  be  paid  though  his  perlon  flioul^ 
roB.V/«^l^^^r  '  cfcape,    or  the    fhip   be  retaken,'    and  embarked  ^ 
finintrrrjt.    The  board  the  Speedwell  \  but,  (hd  fpringing  a  leak  at  fea^  h(  , 
tprii  f  «^  a  leak,  went  on  board  the  Friendjhipy  and  arrived  fafe  in  Lonimg  , 
fcc  remoiret  to  j^^  {tic  Speedwell  was  taken   after  be  left  her; — J-ord 

aiorhrr,  an**  ar-  ■'^  ^      -r-     . 

r'vet  f<ife;    but 

th<  lirii    ftip  is  ■  I  ■■  ■  ■  • 

t'iiccn  :   The  in* 

luttr  i*  liable.         i^y  M<Moj,  b.  2.  c.  7.  f.  J  I. («)  YvL  MaL  ia  aer* 

118.— — (f)  I  i?i«r.  351.  •      -      -i      fc 

'Z.C.1M 
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£  J   Lee  hcl4  that  the  underwrite^  wm  liable :— -^^  For/  ' 

f^id  hi^  <<  the  lufuraiice  \&  on  the  fliipthe  infure4  fet  out 
in ;  a/r  /  had  that  gitfafe  home  and  the  other  been  lojl,  he 
cou:J  not  h«ve   recovered  upon  the  ground  of  having 
remcveu  his  perfon  iiuo  that  ihip  in  the  xx^id41^  of  the 
Toyagc  " 
,  .  On  the  fir  ft  view  of  this  cafe,  an  inference  ieems  to  OWenntioiitfi 
arife  from  it,  that  even  neceflity  will  not  warrant  the 
changing  of  the  fhip.     But  it  is  to  be  obferved,  that  the 
ground  of  the  dec  Gon  it  expretsly  ftated  to  have  been^ 
that  the  iniurancc  was  on  ihcjbtp  iheinfurei  firft  failed  if9% 
which   mutt  be  confined  to  one  flup  \  and  that  this  was 
is  truth  zmere  wager,     Befidcs^  for  smy  thing  that  ap* 
pears,  the  neceffity  was  not  great  enough  to  warrant  hi$ 
leaving  the  speedwell.     But,  be  that  as  it  may*  this  is  bul 
a  loofe  note  oi  a  cafe  at  nij!  prius^  and  is  by  no  mean^ 
fufficient  to  eftablifh   a   principle  contrary  to  cgnftant 
pra^ice  and  the   ufage  of  other  countrits,  and   whicb 
might  be  extremely  injurious  to  the  interefts  of  com* 

•  ' .  • 

merce. 

The  point,  however,  is  now  clearly  fettled  in  the  fol-«  But  the  proceeds 
lowing  cafe,  in  which  it  was  determmtd  that  the  (hiftipg  fr»nf*ftlp J?J^ 
of  the  goods  infured  from  one  fliip  to  another,  does  not  "*'>  *>«  nwciic* 
difcharge  the  infarer,  if  this  be  done  from  necejjity  (a)  ;  and  the  riOc  wiU 
and  that  the  captain  may  even  difpofe  of  goods  faved  [^J^^^^^^/***** 
from  (hipwreck,  and  inveft  the  proceeds  in  the  produce  of 
a  foreign  country,  and  thefe  being  laden  oa  board  another 
flxip,  will  ftill  be  protected  by  the  policy. 

An  infurance  was  made  on  the  ihip  DuraSf  <  At  and  Tl^ntamaur  v. 

•  from  Marfeilles  to  Madeira  ^  the  Cape^  IJles  of  France  gIui.*  b.  r  * 

•  and  Bmtrbon^  and  to  all  places  in  the  Eaft  IndiiSj  from   J*^*  ^*^'  *  T; 

•  place  to  place,  during  her  ftay  and  trade  thercj  and  till       — ^— ^ 

•  -her  return  back  to  fratm^  upon  any  kind  of  goods  and  i!t"de"**l^""iiir 
«%lfo  on  the  ihip.' — ^The  plaintiffs  were  interefted  in  ^'^""^  «f  f«^»f 

»  .  _  ,  *«'d  on  the  fliip, 

IniUion  and  other  goods  on  board,  configned  to  their  cor«  trovhmpietxoxhm 
leij^dents  at  Pondicberrj^  with  dircdions  to  barter  or  ^"^  ^"^''c  ftr* 
tdl  the  fame  on  their  account,  and  to  make  the  retuma  ^<'*k  i<'tt  in  th« 

OttCward  voy^if  e, 

p.«rt  of  ihc  g(»od« 

ar*    laved    ^n4 

(a)  Bttt  fee  the  cafe  of  ffemiiffn  ▼•  Mar;getfonp  t  E^S^9'  "*  fl>ip  to  UMa^ 
imh.  the  obCeratiOBS  upon  it,  fop.  78.  ^'  *^«  produce 

to 
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into  gooHf  there  to  Europe  \n  other  goods,  the  produce  of  India. — On  the 
ivtfwfVin  aiLiher  outwiird  voyage  the  Duras  was  ioil  at  the  IJles  of  France. 
thip,  *bich  be-   Gftat  part  of  the  bullion  was  faved,  and  a  confidcrablc 

ingdiia».hd,thev^  *  i-     r         i     i  i  i         rr-i     i- 

arc  pur  un  ooard  part  ot  the  goods  were  alio  laved,  but  damaged,  ihclc, 
a  tnird  ihp,      vrjthout  any  authority  from  the  underwriters,  were  fent 

winch  u  c.t;^tui-        '  y  y  ' 

«d.— Ti»c  ri(k  forward  in  another  (hip  to  Pondicherry^  where  they  were 
the  infureri  -re  difpofed  of  by  the  plaintiff's  corrcfpondents,  who  invellcd 
lofs.*  ^^^  produc*e  in  Indian  goods,  and  fliippcd  ilic.r,,  on  the 

plaintiffs  account,  on  board  *  the  Pere  de  Famllle^  for 
France  — This  Ihip  failed  from  Pondi cherry  in  Augtifl 
1778  ;  but  in  her  voyage  hom*j,  was  condemned  at  the 
IJles  of  France y  as  unfit  to  proceed  to  Eurcpe\  w'hereupon 
the  goods  were  put  on  hoard  the  Louife^  bound  for  France^ 
which  (hip  was  taken  by  an  EngUp  privateer  and  con- 
demned. On  the  29th  oi  Augujl  \']']Zi  fcveral  under- 
writers on  the  policy  figned  a  memorandum  thereon, 
whereby  they  agreed  to  run  the  rifle  on  the  goods  faved 
^nany  other  fliip  or  fhips  till  their  fafe  arrival  in  France  : 
But  the  defendant  and  feveral  other  underwriters  refufed 
to  (ign  this  agreement. —  The  defendant  paid  into  court 
the  whole  of  the  average  lofs  occafioncd  by  the  lofs  of 
the  Duras,  By  the  lofs  of  the  Lowfe^  the  plaintiffs  fuf- 
tained  a  lofs  of  \^  per  cent,  on  the  fum  fubfcribed;  which 
was  paid  by  the  underwriters  who  figned  the  memoran- 
dum, but  refufcd  by  the  reiT:,  and  to  recover  which  this 
aAion  was  brougi  t. — The  court,  upon  the  above  cafe, 
were  clearly  of  opinion  that  the  plaintiffs  were  entitled 
tp  recover. — Lord  Man  field  faid, — ^'  The  only  queftion 
is,  whether  the  Ihipping  of  the  goods  to  Europe  was 
neceffary  to  the  falvage.  It  is  admitted  that  the  defend- 
%  ant  is  liable    upon  the  voyage  to  Pondicherry^  though  the 

goods  luere  conveyed  in  another  flip  ;  therefore  that  circum- 
ftance  makes  no  difference.  The  fale  of  the  cargo  ia 
alfo  admitted  to  have  been  neceffary.  Then,  how  wcie 
the  proceeds  to  be  remitted  to  Europe  ?  What  was  the 
Ijigeiieral  ^i^en  ^^^  ^^^^  ^f  nrctting  home  the  money  for  the  benefit  of 

the  befl    »  done  -00  J 

tUtcan  tcdone  the  infured  and  iiifji-ers  ?  Btybnd  all  doubt  the  beft  way 
^t\\u^xui%^\kt  w*s  *®  invcft  it  in  other  goods.     Therefore,  that  being- 
*M»^rwiiitui  re-  done  which  was  the  bed  which  could  be  done,  the  under* 
•^  writers  are  Hablc/'^Mr.  Jufti.c  Buller  faid,— «  There 
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is  no  cafe  that  cxprefsly  decides  that   the  captain  may  ^ 

iaveft  thp  produce  of  the  goods  faved,  in  other  goods. 
But  in  A/////  V.  Fletcher  (tf),  it  was  decided  that  the  cap- 
tain has  a  general  power,  and  is  bound  in  duty,  to  do  the 
bed  for  all  concerned  :  And  what  was  done  in  this  cafe 
was  manifeftly  for  their  interefl," 

If,  in  the  courfe  of  the  voyage,  the  ihip  be  difabled.  The  captain 
by  (lref$  of  weather,  or  any  other  peril  of  the  fe?,,  the   other  ihip,  if  it 
captain  oui^ht  to  hire  another  veflel  for  the  tranfport  of  *"!  ^^'  '^'  \x\^trth 

to  »  of  all  coiicernec 

the  goods,  and  proceed  on  the  voyage,  if,  under  all  the  that  hc.dv  fo.    , 
circumflanccs  of  his  fituation,  it  be  for  the  intereft  of  all 
^concerned  that  he  fliould  do  fo  {b),  ^ 

In   fuch  cafe,  as  the  law  is  underftood  in  France^  the  To  what  expen- 
jnfiircrs  {liall  pay  all  average  loHcs  on    the  goods,    the  "riters  are  liable 
cxpence  of  falvage,  unloading,  wnrehoufing,  and  reload-  i-^fucUcafe, 
ing,  together  with  all  duties   that  may  have  been  paidj. 


{a)  Doug,  219.  inf.  c.  13.  f.  a. (b)  By  the  Rhodtan  law, 

(fF.  1.  10.  f.  I.)  the  captain  is  releafcd  from  all  his  engagements 

if  the  (hip,  by  tlie  perils  of  the  fea,  and  without  any  fault  on 

his  part,    become  incapable   of  proceedhig  on   her  voyage. 

Vlnnius  (p.  295.)    fays  tkat  the  captain,  in  fuch  cafe,  is  not 

obliged  to  feck  another  veflel.    Noti  cogitur  aliam  qu^rrre  naventf 

quia  de  eerte  nave  adum  e^.     The  laws  of  Qleron^  (art.  4.)  and 

thofc  of  IVybuy  (art.  16.  37.  55.)  fay  that  the  captain  may  htr^^ 

another  (hip.     The  law  of  France   (ord.  mar.  tit.  du  fret,  art. 

II.)  declares  that  if  the  fliip  be  difabled,  and  the  captain  cannot 

get  her  repaired,  he  Jhall  he  obliged  to  hire  another  immediately; 

if  he  can  procure  one. — Pothier  (des  ehariej  parties  n.  68.)  and 

VaBn,  {tit.  du  fret,  art.  11.  vol.  i.  p.  618.)  fay  that  this  means 

pnly  that  the  captain  is  bound  to  hire  another  veffel^  if  he 

^rould  earn  his  whole  ^ight.     JEmerigon  (vol.  i.  p.  428)  hold^ 

that  the  captain  being  the  agent,  not  only  of  the  owners  pf  the 

fiapf  but  alfo  of  the  (hippers  of  the  goods,  is  bound,  in  the 

abfence  of  both,  to  ufe  his  bed  endeavours  to  preferve  the 

goods  and  to  do  whatever,  in   his  circumflances,    he  thinks 

will  moil  conduce  to  the  intereft  of  all  concemed.«-»In  kis 

quality  of  captain,  he  has  the  entire  care  of  the  (hip  and  cargo, 

and  it  anfwerable  for  both.     As  to  the  goods,  he  is  bound  t9 

do  with  them  what  it  may  be  prefumed  the  (hippers  would  do, 

were  they  prefent.     This  feems  to  be  the  wifeft  and  heft  rule, 

and  that  which  lord  Mansfield  lai^  down  in  the  above  cafe  oP 

JPlarUamour  v.  Staples^  fup.  lyo. 

and 
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tad  the  increafe  of  freight,  if  any.  In  (hort,  they  md 
bear  every  expence  whicjx  is  the  neeeffary  confcquence  o 
changii^  the  (hip  {a). 


Sea.  m. 

Of  the  bjfurance  of  Goods  on  board  "  Ship  or  Ships. *^ 

In  pdiciet  en  IN  the  foregoing  fe6tion  it  has  been  (hewn,  that  b; 
n^^iy  f^  fpecifying  the  fliip  or  veffcl  in  which  the  goods  infurci 
^^^  are  to  be  tranfportedi  it  becomes  a  part  of  the  contra£ 

that  the  adventure  (hall  be  on  board  the  very  (hip  or  veflTc 

fo  fpecified ;  and  that  no  other  can  be  fubftituted  in  be 

place,  unlefs  from  neceflity,  or  with  the  confent  of  th* 

underwriters  (^). 

But  thfjr  nay  bt       It  frequently  happens,  however,  particularly  in  time  o 

umpp  ^'     war,  that  merchants  have   goods  in   diftant  coimtriei 

i#{P'>^  which  they  mean  to  import  from  thence,  but  know  no 

by  what  fhips  they  may  be  fent,  and  their  agents   ar 

often  glad  to  avail  themlelves  of  the  firft  that  offer  fo 

that  purpofe.     In  fuch  cafes,  it  is  of  great  importanc 

diat  the  owners  of  fuch  goods  ihould  be  at  liberty  to  in 

fure  them,  without  fpecifying  the  (hips  or  veflels  the 

may  be  {hipped  on  board  of,-*and  then  the  form  of  dn 

policy  is,  upon  fuch  goods,  *  on  board  any  Jhip  or  JInps  i 

and  this  mode  of  infuring  is  fo  well  eftabliihed,  both  b; 

i;i£ige  and  authority,  that  (he  legality  of  it  is  now  become 

mdifputable  (r). 

xrtwpeiidetU      If  two  infurances,  for  different  fums,  be  made»  ead 

wfVumf,'*'^  on  goods  on  board  yfc^  or  Jhifs,  on  behalf  of  the  Yam 

goftMU  in  jitp  •r  perfon,  and  for  the  fame  voyage ;  and  goods  amounttn) 

^Md^  bc'put  on  to  the  valuc  in  both  policies,  but  in  different  proportioiii 

Sovdtwo  (hip>,  be  put  on  board  two  fliipSi  which  fail  on  the  voyaM  lo 

and  one  n  lufl ;  ^^  *  ^    • '   '•'"i;^'' 

ihc  und«r«riters  furcd  %  and  nothing  be  done  to  appropriate  either  poBq 
?i»ffTiirrifcm>!*  ^0  the  goods  on  board  of  either  ihip»  and  one  of  then  h 

i^'T""^-"^"*""^"'"""^^—^^^— ■"•—■•-■— -■-■■■       -III     ■   ■       ■   ■  ■ 

(a)  ^mirig.  torn.  X.  p.43a.  576.  6Si. {h)  Vid.  ioJ 

•V  8.  f.  3« —  (c)  Vid.  Kiiph  "f*  Rj^t  a  H.  Bl.  343.  id 

di.8.  f.  3  Emn^.  torn.  i.  p.  iJ3r—   h     •  •  - 

loft] 
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loft ;  it  would  feem  that  this  ought  to  be.  confidered  at  * 

but  one  infurance  on  the  entire  goods*  by  two   policies^ 
;aid  that  the  underwriters  ^on  both  ought  to  contribute  to 
the  lofs. 
But  the  following:  determination  will  (hew  that  if,  in  •w^  ot*enr»fe  if 

r        1      .    r  1  .  •       **^"  '  policy    b» 

fuch  cafe,  the  infured  appropriate  each  policy  to  certain  appropriated   to 

fpecific   goods  on  board  the  refpedlive  ihips  they  may  pa^j^^/g|\l  * 
happen  to  be  fent  by,  and  one  of  them  be  loft,  the  under- 
writers on  the  policy  appropriated  to  the  goods  on  board 
of  that  ihip,  ihall  be  alone  anfwerable. 

The  plaintiff  in  huUa  wrote  to   his  correfpondent  in  ^"*ckman  r. 

England  to  get  two  infurances  effcftcd  on  his  account ;  g.  Kl.  B.  R. 

one  for  6,ooo/.  on  goods  on  board  anyjbip  or  /hips  which  Jjj^*  *•  C.  i  H, 

ihould  fail  from  Bengal  to  London  between  the  firft  of       ^— - 

Novemher  1779,  and  the  firft  of  July   1780;  the  other  oiII*'iSr%^iIo// 

for  4,ooo/.  on  goods  on  board  any  (hip  or  /hips^  which  •"^  the^other  for 

°  1  ,    ^  *«       4/>oo/,  are  madt* 

ihould  fail  on  the  fame  voyage,  between  the  firft  of  Ft"  on  sopdt  on 

hvaryznd  the  31ft  of  December  1780.     The  two  infu-  ^,^1,  ©JiSe  famt , 
nnces  were  accordingly  efie<^ed,  and  the  plaintiff  loaded  voyage  1  and 

ffoods  (o  the  9* 

goods  to  the  amount  of   4,889/.  on  board  the  General  mount  ^f  bocii 

Barker,  and  to  the  amount   of.  4,500/.  on  board  the  P^''"^,^'*  ^l 

Ganges  s  and  entered  a  certificate  before  the  chief  juftice  Jhi?»,  th#ugh  noc 

m  Bengal,  that  he  had  put  fuch  goods  on  board  the  one,  tiom,  but  it  ii 

and  fuch  on  board  the  other ;  and  that  he  had  fhipped  f^'cJared  that  ov« 

* '^        II  to  be  covered 

on  board  the  General  Barker  (a)  4,889/.  of  the  rifk  in-  by  the  6,000/. 
tended  to  be  covered  by  the  6,000/.  policy. — ^Both  fhips  5^p^bIilJ**'oft, 
^led  within  the  time  menrioned  in  the  firft  policy.    The  '^«  infured  fliaU 

>*  ._.       ,  ,*fc.  •«  recover    on   ihm 

Oamges  amv^d  lafe,   but  the  General  Barker  was  loft.—  6,(kio/.  puUcf 
The  plaintiff  brought  an  aftion  on  the  policy  for  6,000/.  *°*^* 
which  he  contended  he  had  a  right  to  apply  to  the  Ge^ 
wiral  Barkery  and  went  for  a  total  lofs.— At  the  trial  two 
o^jedions  were  made  :  ift.  Tliat  no  evidence  could  be 
f^ffXL  of  the  declaration  made  by  the  plaintiff  in  India  :  \ 

aJlyy  Tkat  there  ought  to  be  a  contribution,  and  all  the  ' 

vnderwritcrs  on  both  policies  called  upon  as  for  an  average 
lofts  ^^^  ^^^  ^e  plaintiff  ought  only  to  recover  in  the 

{a>  In  the  note  of  this  cafe  in  2  H.  Bl  345,"  the  Gangee  Is 
hett  put   for  the  General  Barker,  which  is  contrary  to  my  nota 

proportion 


iy4  bfihe^hlp.  [B.^ 

proportion  of  4,889/.    (04,500/.,  or,  at  mod,   as  4,889/; 
A  declaration       was   to  i,iij/. — Lord  Mauefield^  who  tried    the  caufei 

made    before    a  tiii*^'  i  •!  ii«» 

niagtflraic  in///-  over-rukd  the  objection  as  to  the  evidence,  abid  admitted 
dia,  that  apart!-   ^^  declaration  in  Bc/iral to  be  read,  and  was  of  opinion 

cular  cargo  (nail  ^      ^  ^  '  ^  * 

be  co^rercd  by  a  that  by  it  the  plaintiff  had  fixed  the  application  of  the 
may^brrcad^lu  ^>oocI,  poUcy  entirely  to  the  Genera/  Barker,  and  a  verdict 
evidence  here.      was  found  accordingly. — Upon  n  motion  for  a  new  trial, 

the  court  held  that  plaintiff  had  a  right  to  apply  the 
6,000/.  policy  to  the  G^r;frj/ 5^7rl^ ;  but  ordered  1,1  iiA 
to  be  deducted  out  of  the  6,000/.  lor  what  had  been 
faved. — ^Thc  plaintiff  therefore  recovered  4,889/.  the  value 
of  the  goods  put  on  board  that  ftiip. 
If  two  policies  oil        So,  if  two  diftlncl  infurances  be  made  on  goods  for  the 

roods    be  made    ,,  r  i      i       r  i  11 

the  one  on  board  fame  pcrloH,  and  the  lame  voyage  5  the  one  on  board  a 
a  paiticuUir  (hip,  fpcciSc  (hip,  th»  Other  on  board  afiyftJp  or /hhs  ;  and  the 

and  the  other  m*^  */  .. 

jhip  orjhipi ;  and  formcr  arrivc  fafe,  but  the  latter  is  loft :  the  infured 
tb*  ia?tcr  poHcy   ^^*^^^  ^PP^X  ^^  policy  on  tlie  goods  on  board  Jbip  or  Jbips 

Aallbc  appllfd    tO  the  gOods  loft. 

t' the  g(X>ds  IjO.  _,,  r-         ?         r  1     T-k*     f  ft       -rr-  t 

Ktyyief  v.  Ryan  1  hus  *. — rreelaud  and  Rtgh^  at  o/.  Vincetits  wrote  to  the 
aiLBl.  343.       plaintiffs  at  Liverpool^  to  get  1,260/.  infured  on  70  bales 

of  cotton,  on  hoard  the  EUzahctky  from  Grenada  to  Eng' 
land;  and  alfo  1,300/.  on  cotton  which  they  intended  to 
'  fend  hyfome  other fiip  that  would  fail  by  tlie  firft  convoy, 
and  direfted  this  to  be  infured  by  Jbip  er  jbips. — The 
plaintiff  accordi^^gly  got  1,260/.  infured  in  London,  on 
goods  on  board  the  Elizabeth  ;  and  alfo  1,300/.  on  goods 
on  bozrd /lip  cr  JLipsj  viz.  700/.  at  Liverpool y  and  6oo£ 
in  London,  The  policy  for  700/.  on  which  this  aQipii 
was  brought,  was,  *  At  and  from  Grenada  to  Liverpool^ 
^  on  any  kind  of  goods   as  intereft   fliould  appear,    in 

*  Jhip  or  JljipSy  on    account  of  Freeland  and  Righy,  war- 

•  ranted  to  fail  on  or  before  the  ift  of  Auguft  1793,  ^^ 
«  return  3  per  cent,  if  the  fliip  failed  with  convoy,  and 

<  arrived;  without  any  exception  of  the  goods T)n  boar^ 
«  the  Elizabeth,*  The  policy  for  600/,  effefled  in 
London,  was  alfo  on  Jbip  or  Jbips  \  at  and  from  Grenada  tc 
Liverpool,  but  with  an  exception  of  1,260/.  *  on  70  balei 

<  of  cotton  per  Elizabeth^  the  fame  underwriters  ir 
London  haviug  before  fubfcribed  the  policy  on  the  Ettza- 
helh.  I3ut  the  plaintiff  did  not  communicate  to  the  under- 
writers at  Liverpool,  the  letter  of  Frulani  and  Ri^  di- 

"IS  rcftinj 
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rcfting  an  infurance  on  the  Elizabethy  nor  any  circum- 
ftance  Tcfp-jfting  the  goods  (hipped  on  board.the  Elizabetb^ 
and  the  infurance  made  on  that  (hip. — ^The  Elizabtth  ar- 
rived fafe  at  Liverpool.  The  Heart  of  Oaky  on  board  of 
which  the  fecond  cargo  was  {hipped,  was  totally  lofl  in 
the  voyage.— The  defc:idant  conceiving  that  he  had  a 
right  sto  apply  the  policy  Tor  700/.  on  Jhip  or  /hipSj  to 
the  goods  on  board  the  Elizabethy  paid  3  per  cent,  into  court  * 
on  account  of  her  having  failed  with  convoy  and  arrived. 
—The  plaintiff  recovered  a  verdi£l  for  the  full  amount 
of  the  defendant's  fubf  ription,  including  the  money  paid 
into  court. — Upon  a  motion  for  a  new  trial,  it  was  cgn- 
tended,  on  the  part  of  the  defendant,  frjfy  that  a  policy 
on /bif  or  Jhips  was  not  a  lcg?.l  policy;  and  fecondlyy  that, 
a«  a  (hip  anfwering  the  clcfcription  in  the  policy,  arrived 
fafe^  having  the  full  amount  of  the  fum  infured,  the 
property  of  Freeland  and  Rlgl'jy  on  board,  tae  policy  was 
fatiified:  And  as  every  circumftance  rcfpe£ting  the  fpc- 
cific  infurance  on  the  EUzabdh  had  been  concealed  f#om 
the  defendant,  it  was  the  fame,  with  regard  to  him,  as 
if  no  fuch  infurance  had  been  made  on  that  fliip.  For 
if  the  Elizabeth  had  been  loft  and  the  Heart  of  Oah  had 
arrived  fafe,  the  policy  might,  by  fupprefling  the  letter  *  . 
&om  Freeland  and  Rigby,  have  charged  the  defendant 
with  that  lofs. — But  the  court  were  unanimoufly  of  opi- 
^^Ti^  firjif  that  the  legality  of  the  policy  onj/jip  or  /hips, 
WW  too  wdl  eftablifhed^-both  by  ufage  and  authority,  to 
l>cdifpu{cdj  2Lnd  fecond/y^  that  the  infured  had  clearly  a 
right  to  apply,  upon  the  authority  of  the  foregoing  cafe 
^^  Henchman  v.  Offey^  fuch  an  infurance  to  whatever  (hip 
he  thought  proper  within  the  terms  of  it. 

By  the  law  of  France^  if  an  infurance  be  rmdc  fepa»  ~ 
rateiy  on  goods  on  board  feveral  fhips,  named,  and  the 
whole  arc  laden  on  board  one  fliip  ;  the  infurer  will  run 
^^^y  the  rifle  on  the  fum  which  he  had  infured  on  board 
fct  one  ftiip,  although  all  the  (hips  are  loft  ;  and  he 
"'^W  return  the  premium  on  all  but  that  one,  dedudling ' 
OQphalf  per  cent.  [a). 

W.Vid.  ord  mar.  h.t.  art.  32      Falinih.  PotUerf  h,t,  n* 
"«•    LeOmdon,  ch.  13.  Emerig,  torn,  i*  p.  176. 

EmerigiH 


i  tt 


IT  a  certain  iWm       Rimlgm{my  itf&c^  the   foliowirig  decifloil  on  this 

iLd/"uri^b»'d  fol>jc<4.-^A*  inforsHice  fdr  13,000  Ihm  was  made  on 

^P^r jipii  «n     good's  dm  boaitf  the  .Awfphkrite,  from  Marfatfes  to  the 

KJi^lmouTrte   /'Vw^  WiJUfkiy  Ifianif,   and  from  the  TrwA  JFjT 

JTwrflir'**  '^If  -'^^'^  iJlands'Xib  MarfmHef  or  other  ports  ill  France  i  upon 

which  r<ime  arc  good^  arfd  itrefchandtzcr  to   be  laden  on   board   <*  afijf 

t!!;^.^":'/ Ih.   "  FrenAJh-tp  ar-pps" (*)— The  AmpMtriU  arrived  fafc" 

M.  the  infufcri     in  tH^  ^^  ImHeri  where   the  captain  Irfaidefi  goods  on 

*'*  boiinl   fl^e  diiTeittft  ihips^  in  difierent  qaantities,  to  iSke 

amount  of-  25^832  Rvrtf.    Three  of  the  tfnps  arrired 

£ife»  but'th^orher  two»  with  goods  on  bc^rd  to  the  Tahie 

of  15,259  /i^^rfl*,  wtrc  taken  by  the  EnUHflf.-^Tbt  infnred 

infiffted  that  the  i^^ooo^  livr^ef  infured  (hotdd   be  ccmfi- 

dered'as  part  of  ther  S59832  /ft;r^/kden  on  board  the  fit^ 

OJipSi  and  that  the  infurers  fliould  be  condemned  to  pay' 

ttii^lofs,  by  the  riiTse  of  proportion,  upon  the  total.— ^The 

infurers  infifted  that  the  value  of  the  goods  which  arriYed 

iafe  was  more  than  the  fum  infured ;  and  therefore  the 

pollc;^'  was  fatisfi'ed.    The  infured  replied^  that  the  goods 

oirboard  the  five  (hips  formed  one  entire  mafs,  confifting 

oP  what  was  inflired,  and  what  was  not  coverod  by  the 

policy,  and  therefore  the  infurers  ib6uld  pay  the  lofs  hj 

the- rule  of  proportioa~The  infurers  were  condenmed 

to:  pay  54  per  cent.  on>  the  fum  infured  \  but  upon  what 

principle  is  not  dated : — ^The  proportion  which   1 5,259- 

bear  to  25,832  is  nearly  59  per  cent. :  So  that,  if  the  rate 

infifted*  upon  by  the  infured  was  meant  to  be  adopted  by 

the  court,  there  muft  hav^  been  a  mifcalcuhtion  in  fixing 

the  lofs  at  54  per  eent.y  unlefe  we  fitppofe  that  in  die  59 

percem.  the  cofts  and  expences  were  incliided. 

If  goodi  W  III-       Le  Guidon  (c)  putfe  thi»cafe.-^A  merchant  intendimr  t0  * 

luicd    on    board  -         r  m    -      m  ,  ^,  •.  - 

•f  feverai  fliipt,  export  a  quauttty  of  goods  ut  feveni  Ifaipat  nudtes  mn  ui« 
kyuperatcpoii-  (^jnince  On  cach,  and  fends  the  whole  in  ateflel  fxom 

cict»   the  riK  to        ■ 

htgtn  fum  the  Rouen  to  Hofortf  to  be  p«t  on  board  the  different  flupi^ 
8;:^!^!i!J'*i1le  *«d  this  Ycflel  is  loft  in  its  paflage—The  queftioii  he 
|uodft  are  ail  fern  makes  IS,  whctbcr  the  words  in  the  policy,  ^Mwrvni' 

ta  one  ircflcl  to  . 

W  put  M  hoa.d  <*  rgipteifi  barqmry  beus^  mt  iaUaux,  qarport&mitki  JBUf^ 

tiK  kvcral  fliipt, 
Md  tfti«  vrflel  be 
loD ;   Q  to  what 


fiteni  theiniur-       '^  Toiti.  I.  p  174.*— —  ({) /n  ^Mwr,  ^mu  um  m 

SMaN  liable.       Uimuns  Frmt^h,   ^  qu'ik  pilSj/mt  ku.^ (e)  Cb^ff. 

lit.  i. 
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**  marcbandifes  h  hord^^  (hall  bind  the  infurers  to  pay  the 
iereral  fums  infured  on  each  (hip. — ^He  thinks  the  in- 
furers liable  only  for  the  greateft  fum  infured  on  any  one 
of  the  (hips. — Valm{a)  ie  not  of  that  opinion.  "It  is 
fufficient,'^  fays  he»  <<  that  it  was  intended  to  divide  the 
goods  amongft  the  different  (hips,  according  to  the  terms  / 

of  the  infurance,  to  make  the  lofs  fall  on  the  infurers  ; 
for  they  muft  at  length  be  carried  on  board  each  of  the 
Ihips  \  and  their  being  put  on  board  a  Gngle  bark  is  of 
little  confequence/' — Emerigon  {b)  on  the  contrary,  thinks 
that  it  is  of  great  confequence  to  the  infurer,  who  has 
taken  upon  him  the  rifk  of  the  goods  on  board  feveral  • 
veflelsy  that  they  (hould  not  be  confined  to  one ;  and 
that  neither  the  infured  nor  his  captain  has  a  right  to 
make  the  condition  of  the  infurcr  more  perilous,  by 
uniting  all  the  lifks  into  one,  which,  by  the  contra£ly 
ought  to  be  divided*  He  concludes,  however,  by  obfenr- 
ing,  .that  if  ever  the  cafe  (hould  happen^  Valines  opinion 
ought  to  be  followed. 


Sea.  IV. 
Of  the  Employment  and  ConduSi  of  ibe  Ship.  ' 

ANOTHER  implied  condition  relative  to  the  (hip  1S9  The  (hip  muft  bt 
that  file  ftiall  be  employed,  navigated,  and  qdnduftcd,  ac  *"J|g7t'2  tc^ 
cording  to  law ;  that  is,  not  only  according  to  the  muni-   cor^iog  to  Uw* 
ctpal  iiw^  and  the  law  of  nations,  but  alfo  according  to 
the  paiticiilar  treaties  fubufting  between  the   country  to 
which  ihe  belongs  and  other  ftates  (r). 

Th^  ihip  mnit;  therefore,  not  only  be  employed  in  a  Tiie«apttinmuf| 
legal  tradCy  but  (he  muft  carry  it  on  in  a  legal  manner,  d^abrnty."^^^ 
If  tfae^  captain  be  under  any  legal  difability  or  difqualifi- 
CatioQAthp  (hip  (hall  not  be  deemed  to  be   navigated 


{a)  Surlart.  3a.  b.  t.  p.  79. (i)  Tom.  i.  p.  x^^,  l^%. 

•^  \e)  Vid.  Lofd  Kfnjom't  judgneat  in  ChrtftU  v.  Suretam^ 

tX  &•  xpa. 


tjrS  Of  the  Ship.  [B^  L 


according  to  hw^  and  an  infurance  on  fuch  {hip 

▼oid. 
n^mfiirr,  a  non.       Tlius  ;  the  late  (latute  for  regnlating  the  flavc  trade  {m)^ 
compii.nce  with  acquired  that  the  maftcr  of  any  fliip  at  the  time  of  dear- 

aregiila'i'>n  at  to  *  *         *        ^ 

the  qujiific.ition  ing  out  in  the  African  (lave  trade,  (hould  make  oath,  and 
though  fubjf al  deliver  to  the  colleftor  of  the  cuftoms  tif  the  |>orty.  it 
iw  borh  matter  certificate  attefted  ly  tie  re/pcBwe  owner  tr  wwners^  that 

and    owners    to,  j  jx  '      ^ 

penaitiet,  will    he  had  ferved  as  mafter  during  one  voyage,  or  as  dMef 
t  epouqr.    ^^^^^^  ^^  furgcon  during  two  voyages,  or  as  chief  or  otlier 

mate  during  three  voyages,  in  the  flave  trade,  to  be 
attefted  by  the  owner  or  owners  of  the  (hip  or  Ibipf  •  in 
which  fuch  fervice  was  performed;  upon  paiA  that 
the  mafier,  and  alfo  the  owners  who  employ  hi|», 
(hould  for  every  fuch  onence  refpedively  forfeit  5Pp/. 
fdrmer  r,  Leilf  — ^Upon  the  conftruftion  of  this  a£l  it  was  dctei- 
7  T.  R.  186.        mined,  that  a  certificate  from  the  owner$  in  the  mffn^ii 

voyage  was  not  fufiidcnt  evidence  of  a  compliance  with 
the  d^redions  of  the  a£t.^  and  ihatf  tktaj^  xlltiny^- 
nalty  is  impofed,  not  only  <«  the  maft«r  whe  icFvet-  as 
fuch,  without  t];e  qualification  prefcribed,  hot. alio  f^ 
the  owners  for  employing  him ;  and  though  the  ad  does 
not  declare  that,  for  the  omiflion,  the  in(unuice  on  the 
finp  (KaU  be  void,  fct  it  has  been  holden  thAt  the  certtS-^ 
cate  ought  to  hare  been  from  the  owners  of  the  ^  (Up'  th 
^hicb  the  fervhe  nvai  performed  t  and  that  for  the  wanr 
of  this,  the  ihip  could  not  be  deemed  to  hav€  been 
legal^  navigated,  andj  therefore,  that  2  policy  upon  her 
was  void* 
Thelhipmufttc       The  (hip   inilnred  muit>   as  has  already  been  ob« 

c^J^gSo'fttb-  ^^^d^  ^  navigated   according  to  die  fubfifting  trea- 
fiiUng  trcatiM.     tic8    ictwcen    the   .ftate    to  which    (he   belongs    and 

other  (btes  \  and  (he  is  bound,*  therefore,  to  be  pn>« 
-Tbouf  h  a  fen-  ylAti  with  all  fuch  documents  and  papers  as  are  lequired 
•  '*"^»  roul!dth^  by  fi*fc treaties  (A).    Ij^erefore  the  fentenccof  a  fomfjk  \ 

CM  Slip  h«4  Vitf- 

hted  a  treaty, be     ■         *      ■  '   ■  '  ■  ■»  '       ■ 

coficlufivr;  jtti 

'Vtd«.  fi^\  <*)  St«»-  3*  O.  111.  c.  54.  f.  7.  origim%  to  be  » fbfce  odf 
and  the  gieMd  for  a  year;  but  annually  continued  afterwards  dow»  to  tb*^ 
of  the  fentence  Inal  abolition  of  the  flave  trade.— —(^)  See  the  jtidgments  of 

wat  rm^'r  f^  ^'^  Kenyon  and  Mr.  JuiUoe  LamfnMce,  ia  Cirtfik  ▼. 
ftrtj^  tlie  fen-  8^.  R.  ig6^ 
tence  wHIiiotbe 

CO0ClllfivC« 
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ConduSl  of. 


court  of  admiralty,  condemning  a  (hip  as  pri^e  upon  the 
exprefs  ground  that  (he  had  violated  a  treaty  fubfifting 
between  the  country  to  which  (he  belonged,  and  the  bel- 
ligerent by'  which  (lie  was  captured,  is  conclufive  evi- 
dence to  prove  that  (he  had  not  failed  according  to  law^ 
and  fo  to  difcharge  the  underwriters.  But  if  a  nciitral 
Ihip  be  condemned,  as  leing  enemy  s  property^  and  otie  of 
the  reafons  afligned  for  thi^  in  the  fentence  be,  that  (he 
had  not  the  proper  documents  r.'quired  by  treaty  on 
board ;  this  (hall  not  be  concluGve  evidence  to  prove  that 
flie  had  not  failed  according  to  law ;  for  the  only  point 
which  the  fentence  profefles  to  decide  is,  that  (he  w«t 
enemy's  property  [ct). 

And  thu^  much  for  what  relates  to  the  (hip  or  vejSel 
Aat  is  to  perfonn  the  voyage  infurcd. 


m 


(a)  R.  Chriltte  v.  Seerettm^  '8  T.  ,R.  xpa.  inf.  eh.  9.  f.  5. 
And  yet  the  adjitdicatioh  muft  be  rup^qfcd  to  J^e  the  neceflary 
«oii£e^iieace  oftbe  fal^  fouii^V  and  Whe  l^^ts  recited  in  the 
Jcttteooe  muft  have  been  found  by  t!ie  court,  otherwife  the  (en- 

would  lave  hten  without  foundation, It  cdhchifion  without 

'•     i 
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CHAP.  VI. 

Of  the  Voyage. 

^T^HE  next  fubjeft  which  demands   our  attention  it 
^     the  voyage   upon  which   the   infurance  is   to  be 
made :  Under  this  head  we  will  confider  j 

I.  When  the  illegality  of  the'  Voyuge  Jhall  avoid  the 

Contrad  ; 

II.  What  Jhall  be  a  Deviation  from  the  Voyage  that 

will  difcbarge  the  Underwriters  ;. 

m.  When  a  Deviation  Jhall  bejujiifed  by  Necejftty. 


Sea.  I. 

When  the  Illegality  of  the  Voyage  Jhall  avoid  the 

Contrail. 

What  it  meant        By  the  Toyage,  18  here  meant,  the  paflage  of  a  (hip 
fcy  the  voyages  .   ^p^^  ^^  f^^g^  f^^^  ^^^  p^^  ^^   another,  or  to  fereral 

ports.  The  voyage,  with  reference  to  the  legality  of  it, 
is  fometimes  confounded  with  the  traffic  in  which  the 
(hip  is  engaged,  and  is  frequently  faid  to  be  illegal,  only 
becaufe  the  trade  is  fo  [a).  But  a  voyage  may  be  lawfulf 
and  yet  the  tranfport  of  certain  goods  on  board  the 
^ip  may  be  prohibited ;  or  the  voyage  may  be  illegalf 
though  the  tranfport  ot  the  goods  be  lawful.  It  hat 
therefore  been  thought  proper  to  diftinguifh  the  voyage 


(«)  When  the  contraft  is  void  oa  account  of  the  illegality  of 
the  coHimercf,  vid.  fup.  ch.  3.  f.  i,  a,  3,  4,  5. 

from 
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from  the  commerce  carried  on  by  it|  with  reference  to 
the  legality  or  illegality  of  each)  and  as  the  fubjed  of. 
infu ranees  upon  illegal  commerce  has  been  already  con- 
fidcred  in  its  proper  place  {a)y  it  will  be  our  principal 
bufinefsy'in  this  chapter,  to  (hew,  what  voyages  are  in 
themfeives  unlawful ;  and  in  what  refpe^i  the  illegality  of 
a  voyage  affeAs  infurances  upon  the  (hip  or*  the  goods 
on  board. 

Upon  this  fubjcft,  as  upon  that  of  illegal  commerce,  Ocnenl  rule. 

it  may  be  laid  down  as  a  general  rule,  that  no  infurance 
can  be  legally  made  upon  any  voyage  undertaken  contrary 
to  the  laws  of  this  kingdom,  or  thofe  of  its  dependen- 
cies, or  to  the  law  of  nations.  And  it  is  immaterial 
whether  the  infurer  was  or  was  not  informed,  that  the 
voyage  was  illegal.  The  law  would  be  inconCftent  with 
itfelf,  were  it  to  lend  its  aid  to  enforce  the  performance 
of  a  contrary  made  in  contravention  of  its  own  regula- 
tions {b). 

An  infurance,  therefore,  upon  any  (hip  or  goods  for  a 
voyage  undertaken  contrary  to  the  laws  made  for  the 
encouragement  and  increafe  of  the  ihipping  and  naviga- 
tion of  this  country,  is  void  (r). 

The  laws  made  for  fecuring  to  the  India  company  the  An  inftinocc 
monopoly  of  the  trade    to   the  Eaft  Indus,  prohibit  the   ^^hibriecTbjrihl 
(hips  of  any  other  Britijh  fubjeds  from  failing  beyond  the   **''^*  "|*^f  ^JJ 
Cape  of  Go0d  Hope^  without  a  licence  from  the  company,   the  monopoly  of 
and  alfo  prohibit  the  exportation  of  the  goods  of  Britijh  [l'r^^{jl'^* 
fubje£t6,    in    foreign   fliips,    to  the   £qfi  Indies,     Any   vu>^ 
infurance,  therefore,    of    (hip  or  goods,  for  a  voyage 
undertaken  in  contravention  of  thefe  laws,  is  void. — In- 
deed the  exclufive  trade  of  the  company  is  fo  interwoven 
with  the  general  interefts  of  the  ftate,  that  it  is  not  now  to 
be  confidered  fo  much  the  private  right  of  a  particular 
corporation,  as  that  of  a  great  national  concern,  the  in- 
fringement of  which  is  a  public  mifchief,  and  a  public 
wrong,  and  as  fuch,  is  prohibited  by  the  common  law  {d). 


{a)  Sup.  ch.  3.  f.  I,  a. (3)  Vid.  Byni,  quxft.  jur.  pub. 

lib.  I.  c.  21 .     Roceui,  h.  t«  n.  21.  feems  to  entertain  a  contrary 

»ptiiioD. {c)  Vid.  fup.  55, 6a.«— — (i/j  Vid.  Camden  v.  jin- 

irfm^  I  Bq[.  and  /W.  373. 
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Though  tW  /«.  ■  In  treating  on  the  fubjc£l  of  infuranccs  on  illcgtl 
9  &  !•  /f^.  ii*.  commerce^  it  has  been  {hewn  {a)  that  though,  Cnce  the 

f * '^li^^'b  •'*'i'hc  ^^^'  9  *"^  10  JT-  m.  c.  52.  many  afts  of  parliament 
33  (?.  Ill  c.  5*.;  have  been  made,  from  time  to  time,  for  the  regulation  of 
a  voyigi  undrl-  ^P  ^^  /wrfw  trade,  and  for  the  more  cffc£lually  fccur- 
tA?n  ittcwMx^^  jng  the  monopoly  of  that  trade  to  the  company,  yet  that 
lacr  aa  u  yoid.     a6^  has  never  been  wholly  put  an  end  to-     And  though 

fuch  parts  of  it  as  inflifted  penalties,  &c^  have  been  re- 
pealed by  the  ftat.  33  G,  III   c.  52.  j  and  though  this  laft 
kOi  has  provided  that  no  a£^s,  or   parts  of  a£ls,  thereby 
repealed,  {hall  be  pleaded  or  fet  up  in  bar  of  any  a^ion^ 
&c.  i  yet  it  IS  competent  to  the  undenvriters  who  have 
fubfcribed  a  policy  on  a  {hip  trading  to  the  Eajt  Indies  m 
contravention  of  the  ftac.pand  ic  W.  3.,  to  avail  thcm» 
fcrlves  of  this  illegality  of  the  voyage,  in  defence  to  an 
a£lion  on  fuch  policy.     This  was  determined  in  the  cafts 
of  Camden  y.  Anderfon  already  cite  I  on  the   fubjed  of 
illegal  commerce  {}),    It  needs  fcarcely  to  be  added,  that 
the  {ame  principle  upon  which  the  infurance  in  that  caQ; 
Vi7^  hel4  to  be  void,  is  equally  applicable  to  an  infurance 
)on  a  vpyige  undertaken  in  contravention  of  the  laws 
above  refehred  to. 
irp*f  cW  treaty        Bv  the  treaty  beiween  Great  Britaiu  and  the  Unitei 
-  ./tmn'clus'to'      States  of  America,  concluded  in  the  year  1795,  and  con- 
^IkltiVmifi'    finned  by  the  ftat  37  C.  III.  c.  97.,  it  is  agreed,— « That 
J'.JsM,  ii  is  hu  ^  the  citizens  of  the  United  States  {hall  be  received  intq 

JhTffrJdc  m*!iid  ■  *^  PO^^s  ^^^  harbours  of  the  Britijh  territories  In  th^ 

becarr»r'donbe.  «  ^ojl  Indies y  and  may  fTwciy  carry  on  trade  between  th<5 

mn*\TMMm,a'r,ei,  *  faid  territories  and  the  United  States,  in  all  articlez  of 

bur  n  ,y  br  c.ti.  f  which  the  exportation  or  importation  to  or  from  the 

fi-  d    on    circuit-'  ^  ^  ,    .      "  ' 

i«//ir,  by  the  wa>   •  faid  territories  fiiall  not  be  Entirely  prohibited.*-  It  then 
9xJLuio^t.  adds  ff vera!  reg\alations  under  which  this  trade  rnay  be 

carried  on,  one  of  which  is, — •  That  the  vc{rels  ot  the 

<  Ufiited  Suues.  {hail  f^ol  carry  on  any  part  of  the  coafting 

<  trade  of  tlte  faid  territories;  biit  vcfltls  going  witK 

<  their  original  eargoes  from  one.  port  of   difcharge  to 
*  anotbcit,  are  not  to.  be  confiderea  as  carrying  on  the 

<  coaiUng  trade/  —  From  the  following  ta{e  it  will  appeaff 

n \ \ •   •       '  ■ 


if)  &ii|.c.3.  .£.  i»  a.»-— -ii^)  Vid.  fup.  65, 
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that|  under  this  treaty,  it  is  not  neceflary  tbat  this  trade 
(hould  be  carried  on  from  America  to  the  Britt/b  fettle* 
ments  in  the  Eaft  Indies*direB\  but  that  it  may  be  carried 
on  drcuitoufly  by  the  way  of  Europe. — As  where  an  Ame»  Jfi^fit  v. 
ricanftivp  the  property  of  A.  and  B.  (both  Briti/b  bom  (Jl'j^i; 
fubjeds,  hut  natoraiized  in  America,  A.  before,  and  B. 
who  was  captain,  after  the  declaration. of  Independence) 
l»ile4*tb  France  with  a  cargo  of  goods,  th^re  diipofed  of 
them;  artd  purchafed  goods  for  Indta^  failed  Jto  Madeira^ 
whcT^'flie  took  in  the  remainder  of  her  cargo,  confifting 
of  £r^i/b  and  Portuguefe  produ&ions,  and  proceeded  oa 
ker  voyage  to  the  Britijb  fettleracnts  in  the  Ea/l  loJies 
for  the  purpofe   of  trading  there.— It  wisis  determined 
^t  Ms  voyage  was  legal,   and  an  infurance  upon  it 
valid  ^.though  the  trade  was  not  dire£l  between  America 
^nd  frntiOf  hut  circuitous  by  the  way  of  Europe  \  and 
thought  as. far  as  related  to  the  Britifh  joodSj   this  was  a 
^adingj'froin  Great  Brittdn  to  India  without  a  licence,  by 
B.»  \i4u)  was  ftilla  Britijb  fubjedl  \  for  it  was  holden  that  A  Brm^ 
^  natural  bom  fubjed  of  Great  Britain  may  become  a  uaciMf,  i 
^itiaen  of  the  United  States  for  the  purpofes  of  com-  ■"  ^^ 

■       *  tixen    to 

^^^Tce^^ajid  (hall  be  entitled  to  all  the  advantages  of  an  purpofrt 
•'"WjwfWMi  under  thi*  treaty  j  and   his   coming  into  this  **^°"^ 
^^untgr  for  a  temporary  puxpofe  does  not  depriTC  him  of 
^l^olc  advantages. 


Sea.  U. 

Wkat  Jhall  be  a  Deviation  from  the  V^ttge. 

"i  • 
£T  .deviation  is  here  meant  a  voluntary  departure,  ncvUtwi 

^*tliotft  neccflity,  from  the  ufual  courfe  of  the  voyage  ^*'*^' 

^fur^.    From  the  moment  this  happens'  the  voyage  is 

^*^54ng<j^,,  the  contra^  determined,  and  the  infurer  dif- 

^^Tg^  ^qm  9U  fubfeqvent  refpoafibiHty.     By  the  terms 

^^  the  contract,  the  infurer  only  tuna  the  rifk  of  tl)« 


I 
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*  ^  and  fafeft  courfe ;  aiid  on  no  account  deviate  from  that 

courfe,  but  in  cafes  of  neceflity  {a). 

DtAinaion  be.        A  deviation  is  generally  the  refult  of  after-thoughts^ 

iJ^ilfalioflTn^  after- intereft,  after-temptation  j  and  not  of.  any  previous 

a  ditferem  voy-  deliberate  intention  :  For  it  is  not  eafy  to  conceive  that 

any  man,  at  all  converfant  in  bufmefs,  would  be  fop 
foolifk  as  to  intend,  hejore  handy  to  deviate  from  the 
voyage  defcribed  in  the  policy ;  becaufe  that  would  br^ 
to  pay  for  an  indemnity  without  having  it.  When  the 
0  infured  intends  a  deviation  from  the  dire£t  or  ufual  courie 

*  of  the  voyage  propofed,  it  is  always  provided  for,  and 

the  policy  is  adapted  to  it,  unlefs  fraud  be  intended  (V) ; 
and  in  every  cafe  the  terminus  h  quo  and  the  terminus  ad 

/*  quern  of  the  voyage  defcribed  in  the  policy,   and  of  the 

voyage  intended,  muft  be  precifely  the  fame.     For  if  the 

voyage  fpecified  in  the  policy  be  not  the  voyage  intended, 

and  the  infured,  meaning  to  fend  the  (hip  on  a  different 

voyage,  give   the  captain   his  inftrudiions  accordingly  | 

this  is  not  the  cafe  of  an  intended  deviation^  for  there  can« 

not  be  a  deviation  from  a  voyage  which  was  i^ever  in  the 

contemplation  of  the  infured  :  It  mud  be  confidered  as  a 

.  different  vopge  from  that  defcribed  in  the  policy  {c). 

EflTf  a  of  a  deri-       The  effe£l  of  a  deviation  is  not  to  vitiate  or  avoid  the 

■**^;  policy,  but  only  to  determine  the  liability  of  the  under* 

writers  from  the  time  of  the  deviation.  If,  therefore,  a 
(hip  or  goods  after  the  voyage  has  commenced,  receive 
damage,  then  the  (hip  deviates,  and  afterwards  a  lofs 
happen  ;  there,  though  the  infurer  is  difcharged  from 
the  time  of  the  deviation,  knd  is  not  anfwerable  for  the 
fubfequent  lofs,  yet  he  is  bound  to  make  good  the  da- 
mage fuftained  previous  to  the  deviation  (//)•  But  though 
he  be  thus  difcharged  from  fubfequent  refponfibiUty,  he 

{a)  Penculum  intiffi^itur  folum  curnre  affecuraSor^  pro  Hb 
itinere  convcnto^  et  nan  fro  alio*  Nam  Ji  navis  mutuverii  iter,  vd 
a  via  reSJ  Uliut  itineris  druerterit,  non  tenetur  amplius  affeeurator* 
JtocetUf  n.  5a.  ■■— (^j  Wid^ Doug.  278.— -(^)  See  the  opiBioni 
of  lord  Maut/uldznd  Mr.  Juftict  Bulier^  in  IVoeldridge  v.  BoydeHf 
Doug*  tS.  inf.  eh.  8»  f.  3.  and  the  opinion  of  lord  Ketr^'m 
Stott  V.  ^augbmif  inf. — See»  however^  Kewley  v.  Rfom,  a  H* 

Bl.  343.  inf. {d)  Per  Holt,  C.  J.  in  Grtem  v,  Touagf  at  N.  P. 

2  Lord  Raj.  842.  2  SaUt./y^ 

if 
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is  entitled  to  retain  the  whole   premium.— The  reafon  Why  it  dif- 
why  a  deviation  difchargcs  the  infurer,  b  not  that  the  ^erimcen!^ 
riik  18  thereby  increafed,  but  becaufe  the  infured  has^ 
wichout  neceflity,    fubftituted   another  voyage   for  that 
which  was  infured^  and  thereby  varied  tht  rilk  (a). 

A  perfon  unacquainted  with  the  nature  of  this  con-  u  determines  tfic 
traa,  might,  at  firft  view,  be  tempted  to  think  that  if,  ^^^e'C  leLmt 
after  a  deviation,  the  fliip  refume  her  proper  courfe,  ftiii  ^^  P^**?** 
being  in  a  good  condition  and  capable  of  performing  the 
remainder  of  the  voyage,  fuch  a  deviation  ought  not  to 
alter  the  rights  of  the  parties,  or  deprive  the  infured  of 
the  benefit  of  his  policy. — But  the  anfwcr  is,  that  the 
condition  implied  in  the  contra6t,  viz.  that  the  (hip  fhall 
not  deviate  without  necelBty,  being  broken  by  the  in- 
fured, the  infurer  is  difcharged ;  and  that  the  proper 
courfe  of  the  voyage  being  once  interrupted,  cannot  be 
refumed  in  the  eye  of  the  law :  The  contra6l  being  once 
diiTolved' cannot  be  renewed  without  theconfenc  of  both 
the  parties  ;  and  if  a  lofs  happen  after  a  deviation,  who 
can  fay  that  the  (hip  would  not  have  arrived  fafe  if  Ihe 
bad  purfued  the  ufual  courfe. 

Having  premifed  thus  much  concerning  deviation  in 
general,  we  will  now  proceed  to  coniider  this  fubjed^ 
under  the  two  following  fub-divifions ;  i.What  Jhall 
smount  io  a  deviation. — 2»  When  a  deviation  Jball  bejtiftificd 
ij  necejfitj. 


I.  What  jball  amount  to  a  Deviation.     ' 

A  deviation  has  been  defined,  a  voluntary  departure,  -  ^ 
without  neceffity,  from  the  ufual  courle  of  the  voyage. 

Hy  the  courfe  of  the  voyage  is  noTMiht  the'  inott'eft  whit  It  mtant 

courfe  the  fhip  can  take  from  her  port  of  departure  to  **y  ^^*  "^V** 

her  port  of  deftination ;  but  the  regular  and  cuflomary  voyage. 
track,  .if  fuch  there  be,  which  long  ufage  has  proved  to 

be  the  fafeft  and  moft  convenient.     Therefore  the  flop-  stopping  «t  cer« 

tain  places  ta  no 
I  deviation  if  it  b« 

cuftooury  u>  d# 

(tf)  See  lord  MantJicW%  judgment  in  Lenabrt  v.  Wilfon^ 

Dwg.  1^7 z.  inf.  193.  and  ia  Hmrtlcy  v.  JBug^iu,  ipf* 

ping 


/ 
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ping  at  certain  places  ii)'  the  cburfe  of  the  yoyage>  tjhoiiga 
out  of  the  d\xt€t  Iine»  if  it  have  ^en  cuftomar]r  to  do 
'  fo>  is  not  2  deviation!  but  a  part  of  tl^e  joy^ge^  Fo^t 
whatever  is  ufually  done,  isprefumed.tQl>e  forcfeen,  and 
to  be  in  the  contemplation  of  the  parties  in  making,  the 
contraft,  and  is  therefore  uhdcrftoodlto  be  referred  to 
by  every  policy,  and  to  make  a  par(  of  it  ^s  much  as  if  . 
it  were  exprefled  {a). 
But  a  few  in.       But    eidence  of  a  few  inftances  is  not  fufficient  to 
*««cet  will  noc  cftablifli  fuch  a  ufoge.     It  can  only  be  fupported  by{.- 

long  anJ   uniform   prafticc-    Therefore,    if  a   (hip,  in . 
a  voyage  from  Liverpool  to  Jamaica^  puf  into  the  Ifle..of 
Man  \  and  fome  inftances  appear  of  (hips  in  this  voyage 
putting  in  there,  but  no  regular  or  fettled  pra&ice  of  ^  ,, 
ing  fo'be  (hewni  this  will  not  excufe   the  devutiH5>flii ;.. 
but  thft  infurers  will  be'difcharged  [b), 
THt  extent  of  the       The  •  ibortnefs  of  the  time,  qr  of  the  diftance,.of  %^^ 
drriaticM    aoef  dcviatlotL  iiiakes  no  diffctcnce  as  to  its  eife^l  pn  the  coHr  ' 
ji06A.  tracx. '  'Whether  it  be  t6r  an  hour  or  a  month,  or  fo|r  ope , . 

mile  pr  one  hundred,  the  confequence  is  the  fame,    ^f  . 
it  be  vblantary,  and  without '  neceffity,  it  puts  an  end  to  ^ 
the  refponlibility  of  the  infurer^  for  it  is  not  thp  increaDe 
of  the-  rifle,  but  the  fdbftitutioh  of  another  riik  for  it. 
that  determines  the  c6ntra£i(r),  /   .     .    .     . 

f^r.MfmcL  at      Therefore  where  a  v^ffei '  infi^rcd  from  Jb^rtfn^^  Ui 
^.  p.  1767,        LiverpoJ^  put  into  Loo^'z  place  Ihe  muft  of  ncceflity  pafs 

by  in   the  courfe  of  the  voyage   infured. — ^Though  no 
accident  befel  tli^  veflfel'  in  going  into  or  coming  out  of  ^ 
Z«0,  but  {he  wav  loft  after  flie   got  to  fea  again,  Mn 
Jufticc  Taies  held  that  this  was  a  fatal  deviation. 
Tmmfm^.  So  wl^ere  goods  were  infured  from  Dunkirk  to  Leghorn^ 

Gnym^ix  M.  F.  j  and  the  ibip  ^ame  to  Dover^  in  her  way,   to  procure  a 
J,,    j  Mediterrtmeun    pafs,    and    was   afteiwards    loft, — ^Lord 
5.  t»  ^  ^  ManrfiM^  in  an  adion  on  the  policy,  hei(i  tliat  the  call« 
\  ing  at  Dover  was  a  deviation  which  difcharged  the  undefj 
writers, 

r ' ■ ^- ■ 

{a)  Per  krd  MamJUld  in  Ptily  v.  Roy.  Ex.  JJur.  i  Bur.  ^jfi, 
eh.  J;  Cr5»— -^  (i)  Vid.  Bond  v.  AV/,    Coiuf.Coi.  int 
ch«  9.  fw^*-~(/}  See  Lavabre  v*  Wilfmj  inf.  cb.  7.  C  j* 

'Sfl, 
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Soj  w^cre  an  i^faratice  on  goods  was  made  at  Glafgow^  ,^'^'»'  v-  '''/^•"f 
<  irap  QrrTVff  to  Hull  \  with  Liberty  to  c^  at  Leith.  —  45^. 
Xlic  in(^ru£^ioiis  to  the  broker  direQed  him  to  make  the    ,  T ~. 

A    ih'p,   hnvinf 

\ix{^nazt^  *wtblikn^  to  call  as  ufual  %^  zn^  It  vnA\x{\x?\ior  liuerry    tu   put 

Teffds  (ailing  from  Cmrron  with  goods  on  freight  for  H/tll^  p"attinToan«rther 

^1  going  down  the /'W/^ofi^0r^^»to  touch  at  different  places  .«i"%  l".  ^*^ 

for  the  purpofe  of  taking  in  and  delivering  goods;  particur  ul,  thougn  neW 

lart7ttArf^wg/?pt«;»i/}andZrff/i,and  2iiMorrifon\s  Haven,  .Jf;,i|;;,''2'uu!d 

fix  miles  down  the  Friths  on  the,  feme  fide  with  Z^/VA.  h«irc  ucn  greau 

Tnc  iiiTared  were  not   priyjr  to  the  Jibprty  "  to  call  at  ^  permrtttd 

Leith"  being  fubfthujed  in  the  policy  fqr  the  moie  g^-  b|«*>«P»^- 

neral  liberty^    «^  to  calf  ar  ufunL^*     I'he  premium   was 

equal,  if  not  higher  than  w  s  ufual  where  the  general 

liberty  to  touch   at  the  cudomary  4>ort8  was  allowed* 

The  (hip  failed  on  the  4th  of  February  17749. did  not 

touch  at  Lfiibi  but  put  into  Morrtfiffs  Haven  %  failed  froiB 

tbenc«  on  the  yth;,  got  fafe  into  tlie  fiireft  courfe  fix>ai 

Csrr^  to  Hull,  an^  proceeded  wit^  a  fair  wind,  till  the 

J  0th,  when  ihe   was  overtaken  by  a  ftorm,  wrecked -oa 

^c  coait  of  Nortbuinbirlandf  and  the  cargo  totally  loll.— • 

•I^e  uiiderwriters,  oh  hearing  of  the  lofs,  conceiving  them* 

f^^lves  liable,  wrote  orders  to  have  the  gjoods  prefeirved  ^ 

^d   fent  to  Httll^  proniifing  to  contribute  towards  the  . 

F^peiide  as  far  as  they  were  interefted^     Afterwards^ 

f^>w^cvcr,  they  protefted  Vigainft  the  fbip's  having  gone 

M^^o  Morri/cn*s  Havfm  as  being  ^  deviation,  and  refufed 

P^ynricnt  of  tlje  lofs,  -  An  aftion  yjra^  brought  by  thp  in* . 

fured  in  Scotland^  an^,  after  a  variety  of  proceedings  in   » 

"^e  courts  there,  which  would  neither  be  very  intelligible^      .  ^ 

^  Very  inftruftive,   to  an   Evglifb  reader,   the  under ^. 

^^Uers  were  decreed  tb  pay  the  lofs.— Bu^  upon  appeal, 

^^  the  Houfc  of  Lords,  that  judgment  was  yevcrfed,  the 

*^oufc  being  of  opinion  that  there  was,  in  this  cafe^  a- 

^ilful  deviation  \  and  though  fliips  failing  on  this  voyagQ 

?^ve  fomctimes  been  permitted,  by  the  ternis  gf  tl;c.pOf 

l^cics  underwritten   at  the  fame    premium,  to  go   into   ». 

^^^^jons  Haven,  yet  that  could  not  avail  in  the  prefent  | 

^fcf  iincc  hefc  no  permilfion  was  giyep  \  that  a  wilful  * 

f^^iation  from  the  due  courfe  of  the  Toyage  infur^'isr^      > 

H^^o^feSi  ST deterpiinatioQ  of  the  policy)  and,  that  i|.'>  ?". 
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is  immaterial  from  what  caufe»  or  at  what  place,  a  fub- 
fequent  lofs  happens ;  for,  from  the  moment  of  the  devia- 
tion the  underwriters  are  difcharged. 

"Where  a  (hip  has  liberty  to  touch  and  ftayat  a  place  in  the 
courfe  of  the  voyage,  (he  mud  confine  herfelf  ftriftly  to 
the  terms  of  the  liberty  fo  given.  Any  attempt  to  tra^e, 
therefore,  during  her  flay  there,  as  by  (hipping  or  land- 
ing goods,  will  amount  to  a  fpecies  of  deviation,  and 
difcbarge  the  underwriters,  unlefs  the  (hip  have  liberty 
to  trade  as  well  as  to  touch  and  flay  at  fuch  place  (0) . 

Thus :— A  fhip  was  infured,  <  at  and  from  fFhitehaven 

<  to  St*  MichaeFSf  and  from  thence  to  her  port  or  ports 

<  of  difcharge  in  the  Channel^  with  liberty  to  touch  and 
*  fts^y  at\any  port  or  forts  in  her  pajfage  ^1//.'— The  (hip,  by 
ftrcfs  of  weather,  was  forced  to  put  into  the  port  of 
Dublin^  where  (he  continued  three  weeks,  and  there 
broke  bulk  and  fold  a  quantity  of  coals  with  which  (he 
was  partly  freighted. — Upon  this  coming  out  in  evidence 
upon  the  trialj  Lord  Kenyon  faid  that  the  plaintifT  could 
not  recover  under  this  policy,  becaufe  the  liberty  to  touch 
and  (lay  at  any  port  could  never  be  extended  to  give  the 
infured  a  liberty  of  trading  at  fuch  port  %  for  that  would 
be   to   make   the   underwriters  infure  a  voyage  which 

.  was  not, in  their  contemplation.  ^ 

And  the  rule  in  this  refpe£t  is  f<5  (tri£^,  that  a  liberty 
to  touch  and  difcharge  goods  at  a  place  will  not  warrant 
the  captain  in  taking  in  a  new  cargo  there,  even  while 
the  (hip  is  detained  by  contrary  winds ;  for  this  would 
be  a  new  adventure  not  within  the  terms  of  the  policy. 
As  where  a  (hip  was  infured,  « At  and  from  Guemfef 

<  to  Gibraltar^  with  liberty  to  touch  and  difcharge  goods 

<  at  Lijbon  \  to  return  part  of  the  premium  if  the  (hip 
«  failed  with  convoy  from  thence  for  Gibraltar* — ^It  ap- 
peared that  while  the  (hip  was  at  Li/bon  waiting  for 
convoy^  (he  did  not  only  difcharge  part  of  her  cargOf 


{a)  Yet,  if  a  (hip  be  found  to  be  too  heatily  laden,  (he  may 
put  iato  a  port,  laad  part  of  her  cargo,  and  fell  it ;  or  if  too 
light,  (he  may  take  ia  ballaft,  or  goods  inftead  of  bdlaft*  See 
Cuibert  v.  Red/baw^  inf.  f.  3. 

but 
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but  took  in  goods  tl^tre  for  Gibraltar^  upon  which  it  <iras 

obje&ed  that  this  difcharged  the  underwriters. — On  the 

part  of  the  plaintiff^   it  was  contended  that  this  being 

done  while  the  (hip  was  neceflarily  waiting  for  convoy, 

occafioned  no  delay. — But  Lord  ElUnboroiighf  who  tried 

the  caufe,  held  that  it  amounted  to  a  deviation,  and  con-  / 

fequently  difcharged  the  underwriters.— He  faid,  that  a  jlf  there  be*feie- 

liberty  todifcharge  part  of  the  cargo,  afforded  no  autho-  chafge/t?c  Oiip 

rity  to  take  in  a  new  cargo ;  for,  if  that  were  permitted,  »"***  yifit  ihe«i 

a  lliip  detamed  by  contrary  winds  might  take  m  a  new 

cargo,  and  engage  in  a  new  adventure,   which  was  not 

within  the  policy  {a). 

If  there  be  feveral  ports  ofdifcharge  mentioned  in  the   Unit  fi  there  he 
policy,  the  fliip  muft  not  invert  the  order  of  thefe  places  ^mwry!  ^ 
as  they  (land  in  the  policy,  but  muft  go  to  them  in  the 
order  in  which  they  are  named,  unlefs  fome  ufage  or 
particular  neceflity  intervene  to  vary  the  general  rule. 

Thus : — An  infurance  was  made  on  a  fliip,  *  At  and   St^^fin  ▼.  IKt- 
«  from  Fijberow  to  Gothenburghy  and  back  to  Leith  and   ^[.  '       *    * 

*  Cockenw ;'— The  (hip  performed  her  voyage  outward    .  fh7"17inftired 
to  Gothenburghy  and  having  taken  in  goods  both  for  Leith  from  A,  to  B. 
and  Cockenzie^  on  her  return  home,  without  going  to  Leith^  *^  q^  ,^*  2),  the 
Ihe  firft  put  into  Cockenzie^  where  fhe  was  ftranded  and   po^tt  of  *f- 
loft. — ^In.an  a^ion  on  the  policy,  evidence  was  given  to  (hip  goes  to  i>. 
(hew,  that  Leith  was  a  very  fafe  and  commodious  harbour,  ^^^^^i^^^** 
^d  CcciettTue  a  very  fmall  and  infecure  one,  efpecially  in 
the  winter ;  that  the  two  places  are  about  ten  miles  from' 
each  other ;  but  Cocienzie  lies  neareft  to  Gothenburgh^  and 
it  is  about  a  mile  and  a  half  out  of  the  way  to  put  into 
Cochetnucy    in   going   from   Gothenburgh   to  Leith  \    that, 
though  there  was  no  fettled  courfe  to  regulate  this  voy- 
age, yet  it  was  fafeft  to  go  firft  to  Leith  \  fdr,  by  dif- 
char^ng  the  lading  for  Leith^  the  rifk  of  going  into 
CochmU  was  much  leflened. — ^Upon  this  cafe,  the  court 
dctennined,  that  as- the  intended  voyage  was  defcribed 
loj^  policy^  and  as  there  was  no  regular  and  fettled 
courfet  l^nown  to  all  the  traders,  different  from  that  To 
deficribed^  the  ihip  deviated  by  putting  into  Cockenxie 


(#}  Sec  Grmii  v.  PoKtous  inf.  di.  y.  f.;. 


4 

tf9  6fibeVoyai«,  ^fi.t 


' 


firfty  ikiA  cofifequently  tllat  the  {^aintiff  could  not  re* 
coirer.^-One  oi:'  the  judges  added,  that  the  parties,  bf 
inferting  the  names  of  the  places  contrary  to  the  natural 
order  in  which  they  lay  in  the  (hip's  courfe,  ihewed  it 
to  be  their  intention  to  vary  the  natural  courfe  of  the 
roy^rc 

TVc  (dtp  May  But  if  goods  be  infured  from  A.  to  B.,  C,  and  D, ; 
of  Xi!t  piace?t  ^^^  ^^  goods  arc  (hipped  and  cleared  out  for  D.  only  j 
Wut  If  (he  vint  jmd  a  lofs  happen  before  the  (hip  arrives  at  the  dtvidinr 

Oioie  ,tha>    cnr,.  .  ,  .    --  111  ^'tti*       r\%       r       «-*. 

file  mu(^  t-ke  point  from  which  Ihc  would  hate  failed  directly  forD*,. 
tk«m  in  ti>cir      ^j^^  undervfritcrs  are  liable  (a)— This*  however,  is  not  % 

queflion  of  deviation,  but  merely  whether  the  (hip,  at 
her  departure,  failed  on  the  voyage  defcribed  in  the 
policy.  The  voyage  infured  meant  a  voyage  to  all  of 
any  of  the  places  named,  fubjedi,  however,  to  thi«  re* 
ftriction,  that  if  the  (hip  (hould  go  to  more  than  one* of 
{ the  places,  (he  muft  vifit  them  in  the  order  in  wUch 
*  they  (land  in  the  policy. 

If  the  (hip's  ports  of  difcharge  are  only  mcBtioiied 

p^^'.J.'^,,,^  [generally,    but    not    fpecifically  named   in  the    poficy^ 

._....    ^^  ^-p  ^^  g^  ^  i^izm  in  the  gtogrnptncal  otder.ia 

iT^'r gTographi "  l^hkh  they  occur;  and  taking  them  out  of  t}iat  jQtdci^ 
cai  order.  'unlcfs  this  be  Warranted  by  ufage,  will  be.  a  deviatioih 

C^/*nv. ^nn.  Thus: — An  infurance  was  made  m  goods^  *  At  in4 

mmd*,  at  N  P.     f  {xom  London  to  the  (hip's  ports  of  difidiarW.  in  de 

cittdhy  Mr.Juf-  .^y*.  ^  %  ^Zt  -T^ 

ffce  Latifntice,     *  Stretghu  as  high  as  Mejfina  \  with  power  to  ftop  or  ftaj 


Though  the  ports 
of  difchar^t    be 

not 

f]icdficc1jeiih«7 
mutt  be  tjkrn  in 


i  T.  R.  533'  c  at   any  ports   or  places   whatfoevcr.*— The  Ihip 

A  (hip  is  infured  freighted  with  lead  from  London  to  MarfnUes^  and  vitent. 

hTjwm'^'dir  in^o  Falmmab,  where  (he  (laid  three  weeks,  and  tbok  id  1^' 

ch-irte  in  the  frcijrht  of  tin  for  the  fame  pkcc.    Before  Ihe  y/ftnt  fntil 

Strei-^ktt^  with  ^  t..«-i  0     ^        d     '    ^^• 

ri»trty  toitopjt  London^  the  plamtiff,  who  was  owner  of  the  ihiljl,  d(ft« 

foe'vfr."' *:  cl^ed  that  flic  was  to  go  dircaiy  fo  Gih,^  I^ip«,:»l'^ 

foei  firft  to(7r-  Naples^   and  diere  was  nothing  laid  abbut   Mlmfiittt§_ 

Air«,''a"d'  bftfy  WhcH  (he  was  off  MarftiUis^  the  wind  being  agamft  Ik;^ 

xoMurfiWtx :-.  flj^  ^^yij  j^^jt  ^^  g^^  jrt    but  Went  to  G»M.  aridfrGjijk 

The  vivagc  eitdi  ^  .  '     >         -     J-    Jj 

•t  Ugkirn,  and  thcncc  to  Lofbof^n,  and  in  ebmihg  back  tQ  MnijH^^xW 
d'fchiS."  '*'  was  attacked  by  a  privateer,  atd  blowh  up^In  an*  i^  ., 

en  the  policy,  it  was  proved  by  feveral  <iaptains^  nkd  fi|  . 


(«)  £.  Mar/dm  t,  lUiJ,  s£^S7^^^^*'^5^  ^ 

hell 
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heH  by  lor4  CHicf  Jufticc  ^ee,  ift.  That  the  goufgintD 
Falmouth  and  ftaying  there,  was  «  deviation  \  adly,  That  j 
as  flic  did  not  ftop  at  Marfnllis^  thi$  was  a£king  contrary 
to  the  terms  of  the  policy ;  for  by  her  ports  of  difcbarge 
muft  be  underftood^  the  por^s  2^  which  it  was  intended 
goods  ihould  be  delivered,  and  the  firft  of  them  tras 
MMrfeilles. — Upon  this  there  was  a  verdi£l  for  the  de- 
fendant. 

So,  where  a  (hip  was  infured,  <  At  and  from  Lj/bon  to  Kfi^  v.  Hcrmt^^ 

•  a  port  in  England^  with  liberty  to  call  tit  any  one  port  J^,^^;^^*^"*^ 

•  in  Portugal^  for  any  purpofe  whatfocver,' — ^Thc  fliip  ^S- 


fives  onJf  a  U- 
\}CK\j  10  call  at 
fonae  port  in  Ptr- 
tugtJ   in    the 
cvurfe  of  the 
voyage  to  Emg- 


failed  from  Lt/oon  to  Faro,  to  complete  her  loading,  Faro  ^  (hipisinfurfi 
being  a  port  in  Portu^aL  to  the  fbuthward  of  LUbatu  and  t®*".  f;'-^.  *• 

«        ^^  .  %     \  fry  r,  £w/4M</,  U  Ith  ll- 

therefore  quite  out  of  the  courlc  of  the  voyage  to  Eng--  bcny  to  call  t 
land.---LcTd  Kenyon  held  that  the.  liberty  given  by  the  j  J^'JJ J*^ f  ^^ JT 
polfcy  to  call  at  any  one  pprt  in  Portugal^  muft  be  re-  " 
ftraiiied  to  a  permiUion  to  cjiU  a.t  fome  port  to  the  north- 
ward of  Lijbon^  in  the  courfe  of  the  yoyage  to  England ; 
and  that  going  to  the  foutliward  v/^s  a  deviation  which 
difcbarged  the  underwlriters.  ,  '***'' 

\  Tfct,  if  'z  (hip  be  comj^ellcd  by, any  nccefEty  to  change  Vrifeol  x,  Bwvit, 
Ac' order  oftKc  places  to  which  jhc  is  iniured,  this  is  \fy'{y,^,  ^^^ 
Jto'dcviatibn.^— As  where  a  (hip  was  infurcd  from  Lijbon  — — —  . 
to  MaJiira^  fiPom  thence  to  Saffiy  on  the  coaft  of  Africa^  eo«tpeiied  bj  ms^ 
isdbaik'ftbmtheacetoZ/^^^  and  upon  her  arrival  at  ^^-Jof^Te'^ 
JfidSnTrtfj'the  crew  being  alarmed  by  reports  of  Moorj/b  placet,  it  will  k# 
ewiftti  ^lig^off  «J^,  <juitted  the  fhip  and  refufed  to  "^      ""^ 


tor  her  unlels  the  captnin  would  promifc  to   fail 
itraediattejiy  Wk  tQ,^^       'Phe  captain  complied  j  but 

iniliis  arrival  at  Lwon^  th^  .charterers  infifted  on  his  pto« 
C&flinir  l|iredly  to  S^l  which  he  accordingly  did,  and 
iM  casfurt^  en  his  return  from  Saffi  to  Lijbm,*^\t  was 
4fKhbmedb^a!t  there  was  no  deviation  in  this  cafe,  and 
4K^  tuddrwrit^s  were  Jiable.  ^ 
'  *TO.  the  cfadfe-Nfo  ftecluently  introduced  into  nolictes, 


jbuittellas  a  matter  of  courfe,  and  without  much  eon-  fubordiiiare  to 
Afcwtl^,,it'i^necceary  that  it  (hould  be  under  flood  [1;;,^^^'*"  ^ 
With  fiicb  •icRriflions't^  the  courts  In 'difFerent  countries 
hnt  cbott|^  necoflary  to  ampofe  oil  it,  in  order  to  pre- 

vent 


/ 
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Tcnt  any  unfair  advantage  being  taken   of  the  general 

words  in  which  it  is  ufually  exprefTed.     It   is  therefore 

always  interpreted  as  fubordinate  to  the  voyage  infurcd, 

which  is  the  prin ci pal  objc£t   of  the  contract;  and  in 

caJcs  oF^douB^lt  muft  be  underftbod  wit;h  reference  to 

the  la  wis  of  commerce  and  the  ufuage  of  the  particular 

And  howeter      trade.     If,  therefore,   there  be  in  the  policy  a  liberty, 

f«i»eMl,  it  f ivei   (  /^  touchy  fiay^  and  trade  at  any  ports  and  places  in  the  vsy* 

tiange  tht  t^y-  *  age  'y   fuch  z  liberty,  however  general  the  words  may 

nte^druophclt  ^y  ^^^^   "^'   S'^^^  *^  captain   a  power  to  change  the 

fH  thi  ^fumi  tmtrje  rcgular  courfe   of  the  voyage   infured,  which  he  muft 

9      *tr*«'»  j^^^p  conflantly  in  view  :  It  only  extends  to  the  ports  an< 

places  in  tlie  ufual  and  ordinary  courfe  of  the  voyage  {a). 

lunHiBre  w  WiU       Thus  : — An  infurance  was  made,  "  At  and  from  Port 

fim  »nd  L4n*al>re  ^^  L* Orient  to  Pondichcrryy  Madras ,   znd  China  i  and  at 

lyi/         ^^'  **.  2"^  from  thence  back  to  the  fliip's  port  or  ports  of  dif- 

-  .   .     J.  y  J  **  charge  in  France;  with  liberty  to  touch  in  the  outward 

fom   Frtnift    to 

Pitdicketry    and  ■ 

Ciinaf  and  back 

to  FrM0t;  with  ^a)  Capfegliy  (difc.  67.  n.  25.)  obfenring  tha^  the  captain 

W  Jo/  tit  any  ^  thft  excrcifc  of  this  liberty  ought  never  to  lofe'  fight  of  tl^ 

fwtt  mnd  flsets,  xojzgc  infured,  fayi ,  **  Clarum  ejt  verba  apodixis  feewriiaAs 

*c.  This  will  not  fgfufngf^g  voluntati  patroni  Sotum  ittnerie  decurfum  :  ita  ut  in  nue 

to  BemgaL-^ti  mrhitrio  reguleUo  tamen  a  jure  et  rat  tone,  rep^fitum  Jit  qttafcmmqm 

liberty  ro  touch-  fctJait  quofcumque  partus  ingredi^  antecedere  in  vidf  t^  retrpcedere 
and  ftay  at  any  >^  •/>!/>  •  • 

ports  and  places  /''^  ^  extgunt  necejfttas  etopportutut cuffed  J emperamm9^et% 

■Mant.porttand  profequendi  FIAGGIUM  ufque  adJinemdeJUnatomJ^^'Tht 
^^^^ef'tkiviy.  doArinc  it  laid  down  by  Emerigon  (torn  2.  p.  3a.  &  feq.)»  ■•* 
ttgi'  be  exemplifies  it  by  the  following  cafes.— i.  An  infunnoe 


made  on  a  voyage  from  Marfnlles  to  the  Levant  and  back,  with 
liberty  t«  the  captain,  *<  de  toucher  et  retrogader  par-tcmi  omiibd 
plairoit:*  The  fhip  failed  to  Cadix,  where  (he  was  loft.— It 
was  determiiied  that  the  liberty  given  by  the  above  daofe  was 
fubordinate  to  the  voyage  mentioned  in  the  policy }  but  thafe 
here  the  voyage  was  changed,  and  the  infurers  difcharfe4.«*i« 
2.  A  voyage  was  infured  from  Leghorn  to  Havre  de  Graee,  witb 
liberty  **  de  toucher  par  toutf  avant,  arriere,  a  droit  et  ijamte^, 
&c."  The  (hip  failed  up  the  Loire  to  put  into  Natfteif  and  wan 
loft.— -It  was  held  that  the  infurers  were  not  aufwerableJor  the 
kis,  becaufe  the  above  daufc  only  gave  liberty  to  toi»ch  at  tho 
ufual  places  In  the  courfe  of  the  voyage  infured  ;  but  sot  tm 
increafe  the  rifle  by  going  up  the  river  beyond  the  place  of  deftK 
nation,     \iilL  Pothierf  h,  t.  n.  74.  .»•••« 

14  ««r 
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*^  d/t  bemenvard-hund  vyage^  at  the  Ifles  oi  France  and 

^  Bourhhf  and  at  all  or  any  other  place  or  places  nvhere^ 

*'  y&«w."*— There  was  alfo  a  claufc  in  the  policy,  **  That 

^  the  fliip  in  this  voyage  might  proceed  tOy  and  touch,  and 

^  Jiay,  at  any  ports  or  places,  as  well  on  this,    as  on  the 

•*  other  fide,  of  the  Cape  of  Good  Hope,  without  its  bc- 

•*  ing  deemed  a  deviation." — ^The  fhip  arrived  at  Pondu» 

cherry,   and,   after  remaining   there  a  months  failed  for 

Bengal,  inftead  of  going  to  China.     Having  wintered  and 

Undergone  a  repair  there,  flie  returned  to  Pondicherryi 

Both  in  going  and  returning^  (he  touched  at,  and  took  lit 

goodsj  or  lay  off,  feveral  places ;  and  thus  prolonged  her 

voyage  to  and  from  Bengal  much  beyond  the  ufual  time. 

Having  taken  in  her  homeward  cargo  at  Pondicherry,  fhe 

proceeded  on  her  voyage  back  to  L* Orient,  but  was  cap« 

tured  by  an  Englijb  privateer,— One  queftion  was,  whe* 

thcr  the  voyage'  to  Bengal  was  infured  by  the  policy^ 

under  the  general  liberty  to  touch  and  ftay  at  any  ports  $r 

places  ? — Upon  this  point  lord  Mansfield,  who  tried  the 

taufe^  held  clearly,  that  thefe  general  words  were,  by  the 

expreffions   ''loutvirard  and  homeward-bound  voyages^*'-    ^^ 

and  ^  in  this  vopge,"  qualified  and  reflrained  fo  as  tql  f 

mean  only  places  in  the  ufual  courfe  of  the  voyage  to  and 

from  the  places  mentioned  in  the  policy.    It  was  theal 

aUedged  oi^  the  part  of  the  plaintiff,  that  the  vopge  to 

Bengal  was  adopted  by  necejftty,  for  the  fafety  of  the  fhip : 

-^And  to  prove  this,  witnefTes  were  called  to  (hew  that 

die  (hip  was  fo  leaky  at  Pondicherry,  that  (he  appeared 

|o  reqaire  careening,  which  could  only  be  done  at  Ben^ 

ffd^  diat  being  the  nearefl   place   to  which  (he  could 

proceed  with  fafety  for   that  purpofe;  that  though  it 

turned  out,  when  ihe  got  to  Bengal,  that  fhe  coidd  be 

xepured  without  careening,  yet  this  was  only  difeovered 

after  Ihe  was  unloaded  of  much  more  of  her  content^ 

fkaoBL  could  have  been  taken  out  of  her  in  the  open  road 

di Pondicherry*,  that,  befides  the  neceility  of  repair^  fhe 

was  delayed  in  unloading  the  outward  cargo  at  Pondi-^ 

dkerry,  till  it  was  top  late  to  undertake  the  China  voyage 

trith  fiifety ;  and  Bengal  was  then  the  fafeft  place  to  ^ 

irimer  at«— The  defence  relied  upon  was^  iftj  That  the ' 

:^:        o  (hip 
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(hip  never  failed  on  the  voyage  infurcd,  her  true  and 
original  deftination  having  been  Bengal^  and  not  China ; 
adly,  that,  fuppofing  her  to  have  failed  on  the  voyage 
defcribed  in  the  policy,  yet,  her  going  from  Pondicherry 
to  Ben^alf  inftead  of  proceeding  to  C/jinoj  was  a  devia- 
tion, and  not  juftified  by  necejfttj, — In  fupport  of  the 
firft  ground  of  defence,  fecret  inftruSions,  found  on 
board  the  (hip,  were  relied  upon,  which,  though  ob- 
fcurely  penned,  gave  room  to  fufpedt  either  that  before 
her  departure,  the  Bengal  voyage  was  fubftituted  for  that 
to  China ;  or  at  leaft  that  this  alternative  was  left  to  the 
difcretion  of  the  fupercargo,  to  be  decided  by  events  in. 
Indiay  which  aGujUy  happened,  fo  as  to  determine  the* 
voyage  to  Bengal, — On  the  lecond  ground,  k  was  con- 
tended, that  from  the  plaintiff's  evidence  it  appeared  that 
there  was  no  necefEty  for  going  to  Bengal \  and  that  in- 
ftead of  going  thither  dircftly,  a  trading  voyage  had  been 
made,  which  afforded  a  ftrong  prefumption  that  tradings 
and  not  the  leak,,  or  the  latenefs  of  the  feafon,.  was  the 
objed  in  going  to  Bengali  and  feveral  letters  written  by 
the  owners  alfo  raifed  a  prefumption  that  the  neceflity  of 
going  to  Bengal  was  a  pretence  devifed  after  the  capture^ 
when  it  was  feared  that  the  policy  would  not  cover  the 
voyage  to  that  place. — Lot d  Mansfield  fummed  up  ftrong- 
ly  againft  the  plaintiff  on  the  ground  of  fraud.  But  in* 
dependently  pf  that,  he  faid  that  if  neceflity  were  ad-^ 
mitted  to  have  been  the  fole  motive  for  fubftituting*  the 
voyage  to  Bengtd  in  the  place  of  that  to  Chinoy  (till  it 
was  ineumbent  on  the  infured  to  have  purfued  that  Yoy^ 
age  of  neceffity  direiHy,  in  the  fhorteft  and  moft  expe- 
ditious manner ;  and  that  the  delay  in  going  ftom  Pm^ 
Jicherry  to  Bengal^  and  the  repeated  flops  by  touching- 
at  different  places,  and  trading  there,  were  deviations» 
and  not  within  the  proteftion  which  the  fuppofed  neoef*. 
fity  afforded  to  the  direft  voyage  to  Bengal. — ^Tbc  jury>- 
notwithftanding  this  dirc^on,  found  a  verdiil  for  the 
plaintiffs,  which  was  afterwards  fet  aCde^  and  a  new  trial 
panted,  upon  the  following  grounds  : — That  a  deviati^ik* 
from  neceflity  muft  be  juftified  both  as  to  the  fubftanoe' 
and  manneii  and  nothiiig  more  muIL  be  done  than  wliaar 

tht 


Ch.VI.  §  2,J       Deviation  from^^What  is.  19 j 

the  neceffity  requires ;  that  the  true  reafon  why  a  devia- 
tion difcharges  the  infurer,  is  not  the  increafe  of  the  rifk, 
but)  that  the  party  contraAihg  has,  without  neceffity^ 
.fubftituted  another  voyage  for  that  which  was  infured ; 
that  the  ncceJEty  of  the  voyage  to  Bengal  did  not  prove 
the  neceflity  to  trade,  or  to  touch  at  a  number  of  ports 
aJi  out  of  the  dirc£l  courfe,  or  to  confume  fix  weeks  or 
two  months,  inftead  of  fix  days. — ^The  plaintiffs  after-  ^ 
wards  fubmitted  to  the  opinion  of  the  court,  and  aban- 
doned their  claim  againfl  the  underwriters  {a). 

Nothing  will  juftify  a'  wilful  deviation,  but  a  real  nc-   A  letter  af 
xefBty  to  deviate  \  and  therefore,  if  a  fliip  having  letters  cruifc  inqueft  of 
of  marque,  leave  the  convoy  to  which  Ihe  belongs,  and   roaVchacc' aa* 
cruife  in  quell  of  prizes,  though  but  for  a  fingle  night;  enemy   >»hich 
this  will  be  a  fatal  deviation  (^). — But  though  the  fhip  ^^y'l^ 
cannot,  without  deviating,  cruife  in  quefl  of  prizes  j  yet 
if  an  enemy  come  in  her  way  (he  may  give  chace,  and  in 
lb  doing,  (hall  not  be  deemed  to  deviate. 

Thus : — A  fhip,  having  letters  of  marque,  was  Infured,  7^!^  J*  ^-•'^''i 
*  At  and  from  London  to  Cork  and  the  IVeJl  Indies,' —   Vac.  178 1. 
The  (hip  in  the  night  defcried  a  fliip  of  the  enemy,  and  ^'•j;;^2i!i* 
after  chafing,  lofl  fight  of  her  for  fix  hours,  and  till  the   ^  '^^^^^  ^^ 
the  morning,  when  they  engaged.     She  did  not  take  the  enemy  and  then 
enemy»  but  proceeded   on  her  voyage,  and  was  herfelf  jii* Vhe  m\°u  i'nd 

in  the   morning 
'  engages  her:  This 
is  no  deviatiuo* 
(«)  Emerigon  (torn.  2.  p.  62. ),  has  gi?en  a  tranflation  of  this 

cafe,  to  which  he  adds  feme  remarks  in  admiration  of  the  admi* 

niftration  of  juftice  in  England,  which  have  been  already  men** 

tidned,  fup.  30.     He  adds,  that  baring  been  cbnfulted  on  this 

.cafe  hjJLawihref  Doemer  vnd  company,  bankers  at  Paris,  who 

had  lent  iBo^eoo  livm  on  bottomry  on  the  fhip  and  cargo^ 

aod  were  the  infured  in  the  Engli/h  policy,  he  anfwered  ill.  That 

Birard.9sA  company,  the  borrowers,  having  broke  their  con**- 

tnd,  it  was  juft  that  they  fhould  fuffer  the  lofs  occafioncd  by 

their  contravention  of  it.     2dly>  That,  by  changing  the  voyage^ 

the  lenders  on  bottomry,  as  well  as  the  infurers,  were  difch.  rge<} 

(rom  the  perils  of  the  fea ;  and  confequently  that  Lavahrtf 

Doenur  and 'company  were  entitled  to  recover  hom  Berard  and 

compSDj  the  x8o,oco  Ttvm  lent  on  bottomry,  together  witk 

the  marine  intereft  and  the  intereft  incurred  fince  the  fame  bt* 

cune  dtffc>    ■■    \h)  Fer  lord  Camden  C.  J.  in  Coei  v.  Ts^n/on, 

Q  %  aftcrw^irdi 
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afterwards  captured. — ^It  was  agreed  on  all  bands,  that 
though  a  (hip,  in  fuch  cirfumftances,  could  not  cruiftf 
yet  it  was  admitted  by  the  underwriters,  that  if  an  enemy 
came  m  her  way,  flie  might  engage  or  defend  berfelf, 
but  they  contended  that,  if  (he  loft  fight  of  the  cnemyt 
it  was  no  longer  chafing,  but  crutfing. — ^Lord  Mansfield 
left  it  upon  the  evidence  to  the  jury»  who  found  for  tbo^ 
plaintifis. 

In  the  note  of  this  t:afe,  which  feems  a  very  defe£iivtt 
one,  it  is  not  ftated  whether  the  letter  of  marque,  after 
(he  loft  fight  of  the  enemy  in  the  night,  continued  cruifing 
'  for  her  till  the  mornings  or  refmned  her  courfc  to  the 

We/i  Indies,  and  fell  in  with  the  enemy  again  by  accident. 
Probably  that  was  the  queftion  left  to  the  jtiry :  If  fo,  the 
inference  will  be  that  a  crtnjiftg  in  hopes  of  meeting  the 
enemy  again,  after  fhe  had  been  loft  fight  of,  would  havof 
been  a  deviation,  though  chafing  her  was  not  {a). 

A  more  recent  cafe  has  occurred  in  which- the  queftioir^ 

whether  a  (hip  infured  with  liberty  to  carry  letters  of 

marque,  may  chafe  an  enemy's  Ihip,  which  fhe  happetnr 

to  defcry  in  the  courfe  of  her  voyage,  either  with  a  view 

to  capture^  or  to  promote  ultimate  fecurity,  came  under 

difcuflSon. 

Tmrr^.And€rfi»rf       That  was  an  infurance  on  t^e  (hip  Mercury  from  Livef^ 

^  ^^HJ^HL^       P^  ^PO'^  ^^  -4^fl«  voyage,  ^  with  or  without  letters  tf 

WViethcr a  (hip,  marque** — ^Thc  fliip,  in  the  courfe  of  her  voyage  from 

infured  with   li-       -.^  .  .      ».-  „   r    t*        i-  /••ti-*  •* 

berty  to  carry  Jffrtca  to  the  fvefi  Indtes,  faw  a  fail  which  ptoTcd  to  be  a 
^^j^^^^^'toT  S/fl«wrrf,  a  quarter  of  a  point  upon  her  lee  bow,  whtft©. 
the  purpofe  of  upon  Jhe  altered  her  courfis  a  quarter  of  a  pointy  and  after 
mf  who'°comct  purfuing.her  about  a  quarter  of  an  hour,  abandoned  the 
*  fijhr.  chafe   and  •  continued    her   voyage   to  the  Weft  Indies^ 

where  flie  arrived,  but  was  afterwards  wrecked,— -The 
queftion  was,  whether  this  was  a  deviation.  The  plain* 
tiff  contended  that  the  liberty  of  canytn^  letters  of 
marque  authorized  the  ftiip  to  chafe  any  veflel  which 
came  in  fight,  as  contradiftinguifhed  from  cruifing  iu 
queft  of  prize ;  that  otherwife  the  liberty  would  be  nu« 
gatoty,  fincC]^  without  letters  of  marque^  any  vei&d  migjit 
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defend  hcrfelf  againft  an  enemy. — ^The  defendant,  on 
the  other  hand,  infifted  that  this  liberty  gave  the  (hip  no 
authority  to  go  out  of  her  courfe^  for  the  purpofe  of  chaf- 
ing or  cruifing,  \(^hich  neceflarily  led  to  hoftile .  attack» 
andj  in  cafe  of  making  prize,  to  the  diminution  of  the 
<crevir,  and  a  material  increafe  of  the  rifle  from  that  of  a 
jnere  commercial  voyage ;  and  that  the  ufe  of  the  letters 
lof  marque  was  merely  for  the  purpofe  of  defence, 
and  to  capture  an  afTailant,  without  the  danger  of  being 
treated  as  pirates. — Lord  Ellenborough^  who  tried  the 
caufe,  left  it  to  the  jury  to  confider  whether  the  devia- 
tion was  for  the  purpofe  of  capture,  which  the  mere 
Jiberty  to  carry  letters  of  marque,  without  more,  would 
not  juftify ;  in  which  cafe  they  fhould  find  for  the  de- 
fendant ;  but  if  it  were  for  defence  they  fliould  find  fojr 
the  plaintiflF.-— They  found  for  the  defendant.— Upon  a 
motion  for  a  new  trial,  the  court  feems  to  have  enter- 
^ined  ^onfiderable  doubts  upon  this  queftion,  and  di- 
Te(^ed  a  new  trial,  in  order  that  the  ufage  of  trade,  if 
any  fuch  exided  in  fimilar  cafes,  might  be  afcertained^ 
«-j-It  does  not  appear  that  the  caufe  was  tried  again. 

Sometimes  a  policy  on  a  Ihip  of  force,  with  letters  of  ^  li*'*!.'^  *® 

,  ...  cruuiB  for  a  cdc^ 

marque,  contains  a  claufe  giving  liberty  to  cruife  for  a  tain  time  io  tbt 
(certain  term  in  the  courfe  of  her  voyage.    The  follow-  JlYcnLonccon! 
ing  cafe  will  Ihew,  that  if  it  be  meant  that  this  term  fliall  *»«"«<*  period. 
conCftof  different  periods  of  time,  taken  feparately,  it 
pnght  to  be  fo  exprefled ;  otherwife  the  cruife  will  be 
t^ken  to  be  for  one  continued  period  of  time,  and  not  for 
feveral  periods  amounting  to  that  timer 

A  letter  of  marque  was  infured,  «  At  and  from  Liver^   ^y«rx  v.  Bridge^ 
^  fool  to  Antigua^  with  liberty  to  cruife  for  fix  weeks,  and     *!!L£!ll_ 

<  to  return  to  Ireland ^  or  Falmouth ^  or  Milfordt  with  any   ^  ^^"^^^  .°f  . 

<  pnze  or  pnzes. — ^Tnis  policy  was  made  on  the  ptb  of  cd  for  a  royage 
February  1779,  and  there  was  no  time  fixed  in  it  for  the  7/J|}^  'f^/^x"* 
commencement,  or  duration^  of  the  voyage.     The  (hip,  weck«,  but  no 

^^  _.  ATr»n.»  *•"'*    mentioned 

ip  fact,  failed  trpn)  Liverpool  on  the  28th  of  February^  for  its  com* 

and  kept  on  her  direft  pourfc  till  the  14th  of  March,  Zr^i^y'lJ^* 

chafing*  however,  at  different  times,  from  the  7  th  to  the  fi«  fiecrflve 

14th,  when  (he  began  to  cruife,  the  captain  giving  notice  nt  diftreni 

^repf  to  the  crew,  and  ordering  a  miaute  of  it  to  be  ^'"^•^ 
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made  in  the  log«book.  She  continued  to  cruifc  about  the 
fame  latitude,  till  the  i8th  of  Jprily  and  then  difconti- 
nued  it,  and  the  captain  again  gave  notice^  intending  to 
go  to  the  Burlings  off  Lijbotty  in  the  courfc  of  the  royagc. 
On  the  23d,  (he  renewed  the  cruife,  of  which  the  captain 
gave  notice  as  before,  and  continued  it  till  the  28th,  when 
{he  was  taken  by  an  American  privateer. — ^The  court  de- 
termined that  the  liberty  to  cruife  for  fix  weeks,  meant 
(\yi  fuccejfive  weeks  from  the  commencement  of  the  cruife^ 
and  therefore,  that  cruifing  at  different  timet  was  a  devia- 
tion which  difcharged  the  underwriters. — Lord  Mons'^ 
field  faid  : — *•  This  was  merely  a  queftion  of  conftruAion 
on  the  face  of  the  policy ;  and,  unlefs  an  ufage  could 
have  been  (hewn  in  favour  of  this  defultory  cruifing, 
calling  witnefles  to  fupport  it,  was  calling  them  to  mere 
opinion^  None  of  thofe  produced  knew  of  any  inflance^ 
and  therefore  their  evidence  ought  not  to  have  been  re- 
ceived :  Yet,  I  dare  fay,  their  tcftimony  had  great  weight 
with  the  jury.  The  meaning  of  words  depends  on  the 
fubjeft.  ^The  inftru£lions  were  not  read  ;  but  they  (he^r 
the  meaning  very  clearly,  for  they  run  thus :  **  To  cruife 
Witneffef  may  "  fix  weeks,  and  then  proceed  to  Antigua!*  There  can 
pjove  an  ufage  y^^   ^^  crencral   rulc.     Here  the  fubjeft  matter,   in  my 

at  explanatory  or  o  ^  ^  J  '  / 

«  chufe  in  a  po-  Opinion,  is  decifive  to  fliew  that  the  fix  weeks  meant  one 
opfn!on  "cf  "ir»  continued  period  of  time.  There  are  frequently  articles 
""i*"'!^."  "°^  for  a  month's  cruife,  a  fix  weeks  cruife,  &r.     Such  a 

aclmslnLiie   evi- 

dcoce.  liberty,  as  in  this  cafe,  to  a  letter  of  marque,  is  ah  excufe 

for  a  deviation.  But  what  is  contended  for  by  the  plain- 
tifii  is  impoflible  in  praftice.  Suppofe  the  fhip  returns 
direBly  bach^  after  cruifing  for  the  fpace  of  a  week.  She 
may  then,  perhaps,  take  three  weeks  to  return  to  where 
(he  had  been.  Can  (he  then  renew  the  cruife,  and  return 
again,'  and  fo  repeatedly  ?  The  voyage,  in  that  way^ 
might  laft  for  years.  But  the  true  meaning  is,  **  I  will 
^  excufe  a  deviation  for  fix  weeks."  Six  weeks  is  a  con* 
tinuation,  a  congregate  denomination  of  time.  If  they 
had  meant  feparate  days,  they  would  have  faid  42  days.** 
The  power  given  The  power  given  in  the  policy  to  a  (hip  having  letters 
ieire**llf  J^rqu!  of  ouirque,  muft  bc  ftriclly  purfued  5  and  cannot  be  cx- 

inuft  be  ariajy  tcoded 

^purfued. 
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tended  by  con(lru£tion   beyond   its  plain   and  obvious 
meaning. 

Thus :  The  (hip  Tamer,  having  letters  of  marque,  was  ^y^^"*,^  ♦• 

infured  from  Liverpool  on  an  African  voyage,  *  with  leave  6  Eaft  45. 
*  to  chafe^  capture^  and  man  prizes* — In  an  a£^ion  on  the         .. 

policy  to  recover  a  lofs  by  the  perils  of  the  fea,   it  ap-  to  a  letter  wf 

peared,  that,  upon  the  Tamer  s  arrival  upon  the  coaft  of  T^la/e*,' caMtire, 

utfrica.  (he  found  there  a  French  trading  veflel,  and  an-  •  «**'  «"««  . 

chored  within  iix  miles  of  her;  that  the  next  morning  nbt ennbie her ro 

ihe  French  veflel  ftood  out  to  fea,  and  was  purfued  about  f*:"^^^  \P"**^ 

'  *  t.iKcn  by  her  in* 

thirty  miles  and  captured  by  the  Tamer  \  that  the  Tamer  to  port. 
TCtumed  to  the  coaft  with  her  prize,  and,  having  finiflied 
her  trading  there,  (he  failed  with  her  cargo  and  the  prize 
for  the  Weft  Indies^  in  the  courfe  of  which  Ihe  fprung  a 
leak  and  foundered  at  fea,  and  the  crew  were  faved  by 
the  prize,  which  had  kept  her  company  till  fhe  funk ;  that 
the  captain's  inftrudions  required  .him  to  take  under  his 
froteEHon  any  (hip  he  might  capture ;  that  the  letters  o^ 
marque,  in  the  ufual  form,  authorized  him  to  bring  all 
captures  he  might  make  to  judgment  in  fome  court  of 
admiralty  withirt  his  majefty's  dominions ;  that  he  conti- 
nued with  the  prize  for  her  prote&ion,  and  not  to  receive 
protection  from  her ;  that  feveral  times  during  the  voyage 
he  Jhortened  fail  and  lay  to^  in  order  to  give  time  to  the 
prize  to  come  up,  and  particularly  on  one  occafion  when 
the  prize  carried  away  her  fore-topmaft. — ^Upon  thefe 
fafts  the  court  were  of  opinion  that  neither  the  liberty 
given  by  the  policy,  "  to  chafe^  capture^  and  man  prizes^* 
nor  the  inftruftion  given  with  the  letters  of  marque, 
required  or  authorifed  the  captain  to  convoy  his  prize 
into  port ;  and,  therefore,  that  his  fliortening  fail  and 
lying  to  for  the  prize  was  a  deviation  which  difchafged 
the  underwriters. 

It  is  a  rule  that  the  (hip  fhall  proceed  on  her  voyage,  The  (hip  i^oft 
not  only  by  the  fliorteft  and  fafeft  courfe,  but  alfo  with  P^^^fo^.^^^^-ov 

/      '  '  age  within  a  rea- 

all  reafonable  expedition :  But  a  fhip,  by  deviating,  ne-  lonabie  tirae,  ana 

ceflarily  prolongs  the  rifk.     In  the  following  cafe  it  was  delay" wiU^V 

determined,  that  any  unneceffary  delay  will  be  equivalent  ™J^"^*^/''  *  ^^ 
to  1  deviation. 

04.  A  ihip 
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Hariity  r.  Syg.  A  (hip  was  infurcd,  «  At  and  from  die  coaft  of  Afnet 
C  III.  MS.  '  *  to  the  Weft  Indiesy  with  liberty  to  exdiange  goods  aii4 
8.  C.  Parkin  I,  f  flavcs/— It  appeared  that  the  fliip  ftaycd  on  the  coaft 
A  (hip  infurcd  from  ifi/^g^  till  Marchy  and  was  employed  in  receiTing 
•ge*«"the*cMft  flaveson  board,  the  t)roduce  of  the  cargoes  of  other  (hips, 
^iat'h'^'  d *h*  ^^^^  ^^^  afterwards  put  on  board  thofe  Ihips  and  fent 
ufual  tifne,  as  a  to  the  Weft  Indies ;  that  this  was  the  employment  of  what 
Ju;;];7**ift  ^»«  ^aUed  z  faaorj^Jbip,  but  a  regular  faaoryrflup  waf 
equivai«qt  ^  a  thatchcd  and  covered,   and  received  the  Haves  till  a  fuf- 

ficient  number  were  colleftcd  to  fend  away  5  but  it  did. 

not  appear  that  any  flaves,  the  produce  of  the  (hip's 

own  cargo,  were  fent  away  in  other  veflels,  though  her 

day  on  the  coaft  was  feveral  months  beyond  the  ufual 

'  (lay  of  (hips  in  that  trade. — ^The  court  decided  that  this 

was  equivalent  to  a  deviation. — Lord  Mansfield  faid,— 9 

<<  The  fingle  point  here  is,  whether  there  has  not  been 

what  is  equivalent  to  a  deviation  ;  whether  the  rifle  has 

not  been  varied.     No  matter  whether  the  rifk  has  or  ha^ 

not  been  thereby  increafed.     If  a  (hip  infured  for  a  trad* 

ing  voyage  be   turned  into  a   floating  warehoufe,  or  a 

fa£lory-{hip,  the  riik  is  different.     It  varies  the  ftay  ;  for 

while  (he  is  ufed  as  a  warehoufe,  no  cargo  can  be  bought 

for  her.     This  is  the  law.     The  fa£l  is,  that,  though  this 

'   was  not  ?.  regular  thatched  fa£iory-(hip,  yet  (he  was  ufed 

as  a  thatched  fa£lory-(hip  is  ufed.     This  being  clear^  i| 

follows  that  the  rilk  is  different  in  point  of  length,  from 

that  which  is  generally  underftood  in  th<;  trade,  and  con? 

fequently  from  that  which  was  infured  (a)." 

Bat  tim^  fpent       But  though  unneccflary  delay  is  equivalent  to  a  derla- 

piirt  before  de-  ^lon,  and  will  difchargc  the  underwriters ;  yet  where  t^ 

parture,iiiiotan  f^    -g  jnfured  at  and  from  a  place,  time  fpent  Before 

unneccflary  .     ^  .  \ 

delay.  her  departure  in  neceffary  repairs,   (hall  not  be  deemed 

an  unnecefTary  delay. 
Smkk  V.  5ifr-  Thus :  A  (hip  was  infured  on  the  T^ih  May  l8oi, 

'lifp^^kcp,  ac.    *  ^^  ^^^  A^"^   Pilaw  to  London,* — She  had    arrived  at 

Filaw  the  13  th  of  May,  and  it  became  neceflary,  whik 


T7 


{a)  Vid.  Pariinfon  ▼.  Collier ^  inf.  ch«  7.  f.  5.  in  which  lorf 
fCenjon  lays  down  the  fame  do&rifie. 
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tkt  'was  therey  to  repair  her.    This  being  done  (he  begaa 
to  take  in  her  cargo  on  the  ift  of  July ;  but  at  that  time 
^  watejr  was  unufually  low,  fo  that  fhe  could  not  get 
AVer  the  bar  j  and  fhe  was  unable  to  fail  till  Nov^mher^ 
3|r.hen  the  lofs  happened.-*It  was  infifted  that  this  delay 
difcharged  the  underwriters,  who  had  infured  a  fummer^ 
pot  a  winter  voyage. — But  lord  Kenyon^  who  tried  the   \  *' 
.caufe,  faid,  «  that  a  policy  at  and  from  a  place  attached  need  ■ 
on  the  (hip  while  under  repair,  it  not  being  neceflary  J['®'^*^ 
that  (he  (hould  hay^  I^en  fea-worthy  when   the  policy  it  tSt 
jras  effcdled  ;  that  here  the  ihip  was  ready  to  fail,  but  an 
unufual  want  of  water  detained  her  \  and  therefore,  tha(: 
t^is  was  not  a  yoluntary  delay  amounting  to  a  .d.^viationy 
O.Qjfui:b;is  would  discharge  the  underwriters.'' 

In  the  policy  the  voyage  infi^red  ought  to  he  truly  ap4  A"  /" 
;iccurately  defcribed  \  and  wherp  the  voyage  defjpribed  ie  difcha 
not  the  voyage  intended,  the  policy  will  be  void  {a)*  But  ^^^' 
where   tj^e  voyage  defcribed  is  meant  to  be  performed^ 
an  intention  to  carry  the  fhip  to  places  out  of  the  courfe 
of  the  voyage  defcribed,  and  even  in(lru£tions  for  that 
purpofe  given  to  the  captain  before  the  fliip's  departure^ 
«rill  not  avoid  the  policy,  this  being  only  an  intended 
deviation  {b) ;  and  until  it  be  once  begun,  the  imdervniters 
will  continue  liable. 

Thus:— An  ipfuraace  wgs  ix^de,  *  Frpm  Carolina  tq  T^fttf 
•  Ltflfon^  and  at  and  from  thence  to  BriJloW — It  appeared  *     ' 
that  the  captain  had  taken  in  fait,  which  he  was  to  de* 
liver  at  Falmptthy  before  he  wen^  to  Brijid^  but  the  (hip 


[a)  Sec  chap.  8.  f.  3,  n.  4. (^)  Rocer/u  (not.  2p.)  fays  that 

the  voyage  is  changed  as  foon  as  the  captain  begins,  or  evea 
o^ree*  fory  another  voyage.  •'  Si  ceperii  fecundum  viaggivm 
But  non  completum^  vel  convenerit  afportare  aKai  mercei  in  alium 
i$eumJ*'^^Emerigon  (torn.  2.  p.  56.)  denies  this  latter  opinion, 
|ad  holds  that  if  the  captain  give  up  his  new  proje^,  ao4 
proceed  on  the  voyage  infured,  the  infurers  continue  liable* 
Ca/aregbf  (difc.  67,  n.  34  ),fays,  **  Mutariviaggium  tuncdiciiur, 
auando  primam  principalem  deftinationem  magifier  navit  nonfequitur 
Mtpoie  quod  navii  cum  onere^  et  lum  primu  veQuris,  ad  locum  de/lut 
naium  ampSui  non  intenMt  ire,  nee  eat:**  ^d  this,^  I  believe,  if 
jinderfiood  to  be  the  law  in  England. 
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was  taken  in  the  dire£l  road  to  both  places,  and  before 
flie  came  to  the  point  where  {he  would  have  turned  off 
to  go  to  Falmouth. — It  was  ruled  by  lord  C.  J.  Lte^  that 
the  infurer  was  liable;  for  it  was  but  an  intention  to 
deviate ;  which  was  not  fufficient  to  difcharge  the  under^* 
writer. 
e^rttf  ▼.  X^  In  this  cafe  a  former  deciiion  was  cited,  where  the  in- 

tuiiT'  *  furance  was,  « From  Honduras  to  London\   and  it  appeared 

that  there  was  a  confignment  of  goods  to  Amjlerdam.     A 

lofs  happened  before  the  {hip  came  to  the  dividing  point 

between  the  two  voyages ;  and  here  alfo  the  infurer  was 

held  liable. 

I^ewlt^  ▼.  njMf       This  do^irine  has  been  adopted  in  a  more  modem  ca£^ 

a  H.  Bi.  543.       ^here  an  infurance  was  made  on  goods,  *  At  and  from 

A  fliip  infured  «  Grenada  to  Liverpool^  in  (hip  or  (hips.* — ^It   appeared 

fails  on  that  V07-  ^^^  the  (hi p  on  board  of  which   the  goods  were  laden 

2fifif"to*o^h  ^^^^^  ^^^  Liverpool,  but  with  a  Mign  formed  before  the 

at  C.J  but,  before  commencement  of  the  voyage,  to  touch  at  Cork  in  her  way  ; 

dividing  point,  it  but  {he  was  totally  loft  before  {he  arrived  at  the  dividing 

point. — ^Upon  this  cafe  {a)  it  was  determined  that  the 
infured  was  entitled  to  recover. — ^The  court  held  that  the 
termini  of  the  intended  voyage  being  really  the  fame  as 
thofe  defcribed  in  the  policy,  it  muft  be  con{]dered  as  the 
fame  voyage ;  and  a  defign  to  deviate,  not  effeded,  would 
not  determine  the  policy  (A).  They  obferved  that  in 
Wooldridge  v.  Boydell  (r),  it  appeared  that  there  was  no 
intention  that  the  fhip  {hould  go  to  Cadiz  at  all ;  and  in 
WayN.  Modigiiani{d),  the  {hip  did  not,  when  (he  left 
the  port  in  Newfound/and,  fail  for  England,  but  went  te 
fi{h  on  the  Banks.  Here  the  {hip  was  bound  for  Uver^ 
floo/f  though  {he  had  alfo  clearances  for  Cork. 
Sf^tw.rmfgism,  It  is  proper  here  to  mention  that,  in  the  argument  of 
Vac.  i794« '       ^  above  cafe,  that  of  Stott  v.  Vaughan  was  mentioned^ 

which  was  an  a£lion  on  a  policy  on  the  fame  {hip,  for 
the  fame  voyage,  and  which  was  tried  before  lord  Kenyom^ 


loft:— -Tbe   in- 
liiien  ace  liable. 


Coot. 


{a)  There  were  other  points  in  this  cafe  for  which  it  is  cited^ 

fop.  ch.  5.  f.  4. {b)  So  ruled  per  Holt  C.  !•  m  Greem  v. 

Tolmg,  at  N.  P.  2  Lord  Ray,  840.   a  Soli.  444. (c)  Inf. 

di«  8.  f.  3.»»-i»(i/}  Inf.  ch.  t.  L  3. 

/  who 
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who  non-fuited  the  plaintiiT,  upon  the  ground  that  the 
"Toyagc  intended  was  not  the  voyage  defcribed  in  the 
policy. 

From  a   certain  point  in  a  voyage  there   are  feveral  Midik%md^^ 
tracks   to  the  place  of  deftination,  with  certain  advanta-   i62,inf.cii.8.Ct. 
ges  and  difadvantages  belonging  to  each,  and  the  captain   .-  "T — jTT 
has  always  been  allowed,  when  he  arrived  at  the  dividing   ni  tracks  to  ttie 
point,  to  eleft,  according   to   circumftances,  which  of  tion, of  which  tSc 
thcfe  tracks  he  will  purfue.     One  of  thefe  tracks  is  tre^   captain  aujhi  co 

1  t        1       •    r        1  -*  be  at  liberty, 

fcrsbed  to  him  by  the  infured,  aud  this  is  not  dated  in  the  when  he  ii  at  the 

policy,  nor  even  difclofed  to  the  underwriters ;  and  the  ekft 'IL^'to*" 

ftip  having  taken  the  coutfe  fo  prefcribed,  is  captured. —  **»«  infured  pre- 

The  court  determined  that,  under  thefe  circumftances,  the  infurer  it' 

the  infured  couIJ  not  recover  for  this  lofs. — Lord  Kenyon.  l'[f  *^*^^*^^  Tt^" 

y      ^     V,  hether    this 

Mr.  Juftice  Afhhurfi^  and  Mr.  Juftice  Grofe^  founded  their  ought  to  be  con. 
opinion  on  the  want  of  a  full  difclofure  of  the  particular  vi/tion  or*  a*dif* 
courfe  the  fliip  was  to  take,  as  bein^  a  circumftance  that  '*!*"^  yoyag« 

,  origusally  jnr 

might  materially  have  varied  the  riik  ;  and  this,  whether  tcn^cdL 
it  were  confideicd  as  a  concealment,  or  a  defeftive  de- 
fcription  of  the  voyage  in  the  policy,  avoided  the  contrad 
ab  initio.  Mr.  Juftice  Lawrence  founded  his  opinion  on 
the  ground  that  this  was  a  deviation  ;  and  that  if  the  {hip 
had  been  captured  before  (he  came  to  the  dividing  point, 
the  plaintiff  would  have  been  entitled  to  recover,  as  the' 
captain's  intention  to  deviate  did  not,  before  he  came  to 
the  dividing  peint^  fubje£i  the  underwriters  to  any  addi« 
tionalrilk  (^>}.:. 


Sea.  III. 

fFbat  are  the  Cafes  of  Necejftty  that  will  jufiijy  4 

Deviation* 

A  DEVIATION  that  will  dlfcharge  the  infurer,  muft  ifthtmaileraa 
be  a  volunury  departure  from  the  ufual  courfe  of  the  i^l^'lt^^ 
▼oyagc  infured,  and  not  warranted  by  any  neccffity.     If  'arming  t^  voy. 

— ■"" '  "    and  fafcft  mtn* 

(a)  See  the  opiniont  of  the  Judges  oa  this  cafe  folly  ftated,  inf.  ^  \^^'^el 

ilk,  8«   f*  3.  courfe  will  U  so 

4  deviation   Aviation. 
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a  deviation  can  be  juftified  by  neceflityi  it  will  not  affeft 
the   contract.     And    necefBty  will  juftify  a  deviatioQi 

though  it  proceed  from  a  caufe  not  infared  againft. 

• 

^Mitw.TkmpfM,  As  where  goods  were  infured  on  board  a  neutral  ihip, 
'    ^^*   ^^'    *'  <  At  and  from  Liverpool  to  Amfterdami   againft  fea-ri/k 

^^xxi\^^^\t  ^^^ ^^^  ^^y* — ^^  *^  courfc  of  the  voyage  the  (hip  was 
fured  againft >?«•  boarded  by  a  Briti/b  cruifer  and  carried  into  Fa/mouthy 
j^f'^fir*^'^  where  fhe  was  detained  fix  week?,  thed  relcafed  and 
feized  and  dc-  permitted  to  proceed  on  her  voyage.     Upon  her  arrival 

taincd  by  a  Sft» 

iijt  cruifer .-—  ^t  Amfierdanty  the  goods  were  found  to  have  fuftained 
\J:\w  '^*ihou£h  fo^^  damage,  occafioned  by  tempeftuous  weather  in  her 
occafioned  by  a  paflacje   from  Falmouth.     The   underwriters    contended 

*caufe  not  infurcd  . 

ffain^  that  this  deviation,  not  proceeding  from  a  caufe  againft 

which  they  had  infured,  was  not  juftified  by  a  neceflity 
fpr  which  they  were  anfwerable,  and  therefore  they  were 
difphargcd. — But  the  court  determined  that  they  were 
liable. — Sir  James  MatisfiM  C.  J.  in  delivering  the  opir 
nion  of  the  court,  faid, — "  A  deviation  never  puts  an 
end  to  the  infurance,  unlefs  it  be  the  voluntary  afl:  of 
thofe  who  have  th^  management  of  the  fhip.  Here  the 
deviation  is  opcafioned  by  force,  which,  in  fuch  a  cafe,  i$ 
neceflity ;  and  there  is  no  ground  for  the  diftindlion 
between  a  policy  confined  to  fea-rijO^  and  fire,  and  a  ge« 
neral  policy  including  all  ri(ks.'' 

One  general  principle  pervades  all  the  cafes   on  this 

point ;  namely,  that  if  the  captain,  in  departing  from  the 

ufual  courfe  of  the  voyoge,  a£i  fairly  znikond  fid^^  an4 

according  to  the  beft  of  his  judgment,  for  the  benefit  of 

bU  partiies  concerned,  and  have  no  other  view  than  to 

condu£l  the  ihip  and  cargo  by  the  fafeft  and  (horteft 

courfe  to  her  port  of  deftination^  what  he  does  is  within 

the  fpirit  of  the  contrail,  and  the  voyage  will  ftill  be 

protected  by  it.     The  (hip  may  go  out  of  the  way  t^ 

avoid  danger,  and  the  deviation,  in  that  cafe,  will  be 

TheeKtentof  the  juftified  by  neceffity.     But  a  neceflity  to  juftify  a  devia** 

tiftlfi<S""y^^^  tion,  muft  be  a  real,  inevitable,  and  imperious  neceffity  | 

degree  of  neccf-  not  Created  by  the  infured  himfelf,  or  any  agent  of  hi^ 

^*  The  duration  and  extent  of  it  muft  be  warranted  by  Hu^ 

T^e  fliip  muft  degree  of  the  neceffity ;  theTihip  muft  purfue  the  voyage 

STe  ^a«*JfZ  ^^  neceffity  fo  as  to  get  to  her  port  of  deftination  in  the 


'i 


i 


Chi  VL  §  3.]    Deviation  from-^By  Necejftty.  00$ 

{borteit  and  mod  expeditious  manner ;  and  any  wilful 
departure  from  the  dire£lt  courfe  of  this  new  voy- 
age, or  any  unneccflary  delay  therein,  will  be  a  new 
deviation  that  will  difcharge  the  underwriters,  m  the  like 
manner  as  if  it  had  been  a  wilful  deviation  from  the 
original  voyage  (j), — To  determine,  therefore,  in  any 
cafe,  whether  a  departure  from  the  dire£t  cQurfe  of  the 
voyage  infured  amount  to  a  deviation  that  will  difcharge 
the  infurer,  it  will  be  proper  to  attend  to  the  motives^ 
end,  and  confequences  of  the  a£i,  as  the  true  criterion  of 
judgment  {b). 

The  cafes  of  neceffity  which  are  mod  frequently  ad- 
duced to  juftify  a  departure  from  the  dire£t  or  ufual 
courfe  of  the  voyage,  are,  i.  Strefs  of  iveatbir;  a.  Thi 
want  of  necejfary  repair ,  3.  Joining  convoy;  4.  Succouring 
Jtips  in  diftre/s;  5.  Avoiding  capture  or  detention;  6,  Sick^ 
fufs  of  the  mailer  or  mariners ;  7.  Mutiny  of  the  crenu.  It 
will  be  proper  to  confider  each  of  thefe  feparately. 


t .  Of  Deviation  front  Strefs  of  Weather* 

17  a  fhip  in  a  dorm  be  driven  to  feek  refuge  in  a  port 
out  of  the  ufual  courfe  of  the  voyage,  this  fliall  not  be 
deemed  a  deviation  that  will  4etermine  the  contra£l  : 
For  it  is  a  rule  that  what  is  occafioned  by  the  a£t  of 
God  fliall  be  imputed  to  no  man  as  a  fault.  Nor  is  the 
fhip  obliged  to  return  back  to  the  point  from  whence 
Ihe  was  driven,  but  may  make  the  beft  of  her  way  to  her 
port  of  deftination. 

As,  where  the  plaintiff,  a  merchant  in  the  Weft  InSies,  -^'W  ^-  '^'•*** 
wrote  to  the  defendant  who  was  his  oorrefpondent  in        * 
Xsondon*  defirine  him  to  get  an  iiifurance  cffefted  on  the  ^  ^*t»  mfureir 

'  °  °  from  Si.  KtitM  to 

ihjip  Frienybip^  <<  At  and  from  St.  Kitts  to  London^  war«  L^tUm^  ii  driven 

^  •  by  a  ftorm  out 

.'  of  the  port  of  £f. 

•"~~—  .  Kitu  to  Si.  Em. 

{a)   See  Lord  Manxfield^s  judgment  in  Lavahrer.  mifon,  ^iTablVto'lt^ttS 
Xioug,  271.  inf.— —  (^)  Per   Iiord  Mmufiild  in  Enderhy  ▼•  completes    her 
Fktcber,  at  N.  P.  Trin.  Vac.  1780.     See  Petty  t.  Roy.  JE«.  JJ^J^^^  fc*;} 

Jljfur,  I  Bur.  347.  inf«  ch.  7.  C  5.  >oTace  :  This 

€t  A,  J    deviation  will  not 

•'ranted    difch»r|«  iha  ia-< 
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^•^ ranted  to  fall  with  convoy.'* — ^Tlic  defendant  neglc£ling 
to  make  this  infurance    according  to  the  order,  and  the 
'  fhip  being    loft,  the  plaintiff  brought  an  a£tion  on  the 

cafe  againft  the  defendant  to  recover  the  lofs. — On  the 
trial  of  the  caufe  it  appeared,  that  the  (hip  left  the  port 
of  St.  Kittj  to  take  in  her  cargo,  and  let  go  an  anchor  at 
Sandy  Point ;  but  as  the  wind  blew  freih,  (he  drove  out, 
and  could  not  come  in  again,  but  was  obliged  to  go  ta 
St.  Eujlatia  5  that  fhe  failed  from  thence  with  the  convoy, 
and  afterwards  foundered  at  fea ;  that  St.  Euftatia  is  in 
the  direft  line  from  St.  Kitts  to  Londctii  and  the  convoy 
from  St.  Kitts  always  looked  into  St.Eu/latiaf  to  take  up 
any  fliips  that  might  be  there ;  that  when  the  fhip  wa» 
driven  to  St.  Eujlatia^  after  making  feveral   unfuccefsful 
efforts  to  get  back  to  St.  Kitts  to  finifli  her  loading,  flie 
took  the  reft  of  her  loading  at  St.  Eufiatia. — ^The  princi- 
pal queftion  was,  whether  there  had  been  a  deviation  (a). 
—The  court  determined  that  there  was  no  deviation.— 
Lord  Mansfield  faid, — "  The  only  queftion   is,  whether 
rfiis  be  the  fame  voyage  as  that  intended  to  be  infured, 
If  a  ftorm  drive  a  fliip  into  any  port  out  of  the  courfc  o£ 
her  voyage,  and  being  there,  ftie  do  the  beft  (he  can 
to  get  to  her  port  of  dcftination,  (he  is  not  obliged  ta 
return  back  to  the  point  from  whence  (he  was  driven : 
Here  the  (hip  tried  to  go  back  to  St.  Kitts,  but  could 
not ;  and  it  is  a  much  eafier  navigation  to  go  diredly 
from  St.  Eujlatia  to  London,  than  to  go  back  to  Sf.  Kitts 
firft.     She-  loft  no  time  in  taking  in  her  cargo  at  &. 
Eujlatia.     Every  thing  (hould  be  imputed  to  the  ftorm, 
which  was  in  reality  done  and  occa(ioned  by  it.    It  was 
a  queftion   to  be  l(ift  to   a  jury,  whether  this  was  th» 
fame  voyage  or  not;  and  they  have  determined  it. — Mr. 
Juftice  Afi>hurjl  and  Mr.  Juftice  Buller  concurred  in  tbb 
opinion^  and  laid  much  ftrefs  on  the    circumftance  of 
tha  rifle  being  dimini(hed  by  the  (hip*s  remaining  at  &• 


{a\  In  this  a6Hon  the  defendant  has  a  right  to  make  efery 

objefiion  to  the  plaintiff's  recovering  which  an  underwriter  might 

inTe  made  on  an  a6tion  on  the  policyy  had  one  been  regularly 

cffeae4    Yid.iiif.ch.8.  f.a. 

Eyftatia^ 
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Etijhtia^  and  completing  her  cargo  there,  inftead  of  re- 
turning to  St.Kitts. — Mr.Juftice  JTilUs  differed  from 
the  other  judges. 


a.  The  want  of  neceffary  Rtpmn 


THE  ivant  of  neceffary  repair  is  another  excufe  foc 
departing  from  the  AxxtOt  courfe  of  the  voyage.  I£  the 
(hip,  from  (Irefs  of  weather,  or  any  other  caufe^  be  re* 
duced  to  fuch  a  ftate  that  (he  cannot  fafely  proceed  on 
her  voyage  without  repairs,  the  captain  will  be  juilified 
in  carrying  her  to  fome  port,  the  leaft  out  of  his  courfe^ 
where  fuch  repairs  can  bd  had ;  and  he  mult  content 
bimfelf  with  fuch  repairs  as  can  be  moft  expeditiouily 
done,  fo  as  to  enable  the  (hip  to  perform  the  voyage 
infured. . 

As  where  a  (hip  was  infured   <  from  Bengal  to  London ;  M^tteMMr. 
^  the  adventure  to  commence  from  her  arrival  at  Fort  St.   ,  ^/i.  f^^*  - 
«  George,  with  liberty  to  (lay  at  any  ports  or  places  with-       "T. — ^TL^ 
«  out  prejudice/ — ^The  (hip  came  to  Fort  St.  George  in  Fe^  from  Fon  St. 
iruarj  1733  in  her  way  to  England,  but  being  leaky,  and  ^^^!l,SeS 
in  very  bad  condition,  by  the  advice  of  the  governor  and  $^iott^:Tyi% 

'  ^  '      '  °  IS  no  deviation^ 

(Duncil,  fhe  failed  for  Bengal  to  he  refitted.  After  being  if  (he  could  noc 
Totted,  the  (hip,  in  her  homeward  voyage,  was  ftranded  ^wroand'^**- 
and  loft. — ^There  was  evidence  to  prove  that  Bengal  was*  g^  ^»«  ^*»«  o«*^ 

eft  niiic^t 

fthe  proper  place  to  refit,  and  that  the  (liip  had  her  lading 
taken  out,  and  went  thither  for  that  purpofe  only; 
that  this  was  a  voyage  of  nece(fity,  and  not  a  trading 
voyage,  for  fhe  took  nothing  on  board  but  provifions  and 
ballaft. — Lord  Chancellor  Hardwicke,  though  he  admit- 
ted  that  want  of  neceffary  repair  would  juftify  a  (hip  in 
gcmig  to  the  neareft  place  where  that  couM  be  had ;  yet» 
as  tbsre  was  no  proof  to  (hew  that  the  (hip  could  not 
have  been  equally  repaired  at  Fort  St.  George,  he  direded  . 
an  i(rue  to  try  whether  the  lofs  had  happened  during  the 
vpys^e  infured.  The  caufe  was  tried  at  GuildiaUj  and 
the  infured  recovered. 


14  Though 


If  a  (hip,  tn  the  Ttough  a  (hip,  as  wc  havc  already  fcen  {J)y  havlnjf 
toyage,  be  too  Ubeity  to  /0f^£  arid  Jlay  at  a  place  hi  the  courfe  of  her 

■^''uiidMdfcU  "^^Pg^*  ^^  "°^  ^^  liberty  to  break  bulk  or  to  trade  there; 
a  part  ef  her  car-  yet,  if,  iti  the  courfe  of  the  voyage,  fhe  appear  to  be  too 
Kht,*^'iiiay^ke  bcavily  laden,  fo  that  it  become  neceflary  to  lighten  her, 
hi  haiiaft,  or  flie  may,  at  the  next  convenient  place,-  land  and  fcH  a 
teiuii.  part  of  her  cargo. — So,  if  the  be  found  to  require  ballalcy 

and  (he  cannot  fafely  proceed  on  her  voyage  without  it, 
(he  may,  at  the  moil  convenient  {dace,  take  ballaft  on 
«  board,  or  even  goods j  to'  fupply  t&e  place  of  ballaft. 

6aieri  y.  JUi:        Thus : — A  (hip  was  iufured,  <  At  zxid  from  RochM 

^rv*wfi*78'i.  '  *^  ^^  ^^^^  ^^  Africa,  during  her  ftay  and  trade  there, 
Pmk^ot.  <  and     at    and  from   thence   to   St.  Domingo,' — ^Thrcc 

Tbe  flitp,  in  dtU  ^7*  ^^^^  ^^  ^'p  failed  front  Rocbelle^  flie  met  with  a 
ntfi,  putt  into  ^ic  of  wind,  tvhicTh  ftrained  her  feattis,  and  fplit  her 

tiM  neareft  p*rt  ^ ,  ...  .• 

ID refit,«id  there  ffuzetf  yard,  and  damaged  her  rigging.  The  crew,  in  H 
rf^tobiS^'S"*  body,  dcfircd  the  captainy  for  flie  prefervation  of  their 
WW|fThit  if  lives,  to  make  to  fome  port  to  repair.    The  captain^  finding 

that  the  (hip,  which  was  new,  had  too*  little  baltaft,-  c6m- 
plied,  and  put  into  Lt/bon,  the  neareft  port;  fronii' 
whence,. after  taking  500, rolls  of  tobacco,  as  ballad  (^), 
he  proceeded  to  Guinea^  and  fromthence  for  St.  Domingo, 
hvLt  the  (hip  was  captured  in  (ight  of  that  ifland. — ^In  an 
a&ion  on  the  policy,  it  was  inCfted,  on  the  part  of  the 
defendant,  that  going  to  Lijbon  was  a  deviation,  and  wit- 
nefles  were  called  to  prove  that,  from  the  latitude  in 
which  the  ftorm  happended,  (he  might  have  proceeded 
to  the  coaft  of  Africa,  and  there  have  repaired  at  a  left 
expence,  and  that  (he  could  not  need  additional  ballaft. 
But  it  came  out  that  no  additional  premium  would  hsve 
been  required  for  liberty  to  touch  at  Lijbon. — hot^Mani* 


{a)  ScfiStitt^.Wardelh  t  Efp.  N.P.  Rep.  6io.fap.i88.< 
{b)  For  any  thing  that  appears  in  the  note  of  tUt  €i(e^  th» 
captain  went  to  Lt/bou  only  for  ballaft,  nor  does  it  appear  that 
the  (hip  had  any  fort  of  repair  there.  Perhaps  the  oeceflitj  oiP 
frtting  more  ballaft  wodd  have  juftified  going  tQ  IJfim  i  but 
that  is  not  the  ground  upon  whidi  the  ca(e  ft  ftated  to  bstt 
kees  put*  

foU 


{ 
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feli  laid  much  ftrefs  on  this  circumftance  {a\  and  left  it 
to  the  jury  on  the  ground  of  the  neceffity  the  (hip  was  in 
to  go  to  Lijhon  for  repairs. — The  plaintiff  had  a  verdift. 

But  if  the  (hip  deviate  for  the  purpofe  of  repair,  this.  "^^  voy»g«  ot 

,.,  ,  r  rp  n.    t  r      J  •       "e^^Tity  inuit  be 

like  every  other  voyage  of  neceffity,  mult  be  purlued  m  purfued  with  cx^ 

the  moft  expeditious  manner ;  for  if  it  appear  to  have'  ?«**»"*>"• 
been  undertaken  for  any  other  objed  than  repairs,  it  will 
not  juilify  the  deviation ;  or  if  there  be  any  unneceffary 
delay  in  getting  the  repairs  done^  this  will  be  equivalent 
to  a  new  deyiatipn. 

Thus : — A  (hip  infured  <  from  Port  UOrient  to  Pondi-  Ltnyahre  v.  mu 

^  cherry i  Madras ^  and  Chinay    and  back  to  France^  with  (up.  i9if' *'** 
•  liberty  in  the  outward  and  homeward  voyages  to  touch       "r — ~ 

«  and  flay,  &c.'     The  (liip  after  remaining  a  month  at  from  ^.  to  /?. 

Pondicberry,  failed  to  Bengal  inftead  of  going  to  China ;  and  fo'^i'  !fter*1^,r 

having  wintered  and  ifndergone  a  thorough  repair  there,  «mviiliiiF,  fails 

returned  to  Fondicherry ;  and,  both  m  going  and  returning,  proceeding  lo  C, 

touched,  and  took  in  goods,  at  feveral  places,  whereby  a^edging  ^^nt  of 

1111  ir-r»  repair  j    but  in 

Ihe  greatly  prolonged  her  voyage  to  and  from  Bengal,   going  and  return- 

'  The  Ihip  being  captured  on  her  homeward  vopge,  and  ^'^fj  u^de^^^if 

an  af^icm  brought  on  tlie  policy,  one  objeSion  made  by  feverai  placet.— 

•  I  .  1  1      /I  •    .  •  r  T^       f.      Suppofing    the 

the  underwriters  was,  that  the  Ihip  s  going  from  Pondt'^  necem^y  for  a  re- 

chirry  to  Bengal^  inftead  of  proceeding  to  China^  was  a   fftid)°fuchl'voyI 

deviation.— The  plaintiff  replied  that  the  ihip  was  foun^  n*»»  "<»<  ju^^- 

to  be   fo   leaky   at  Pondicherry^   that    (he  appeared  to 

require  careening,  which  could  only  be  done  at  Bengal^  « 

the    nearcft  place    to    which  (he    could   go  for   that 

purpofe ;    and  that,  though    it  turned   out,   when   (he 

got  to  Bengal  J  (he  could   be   repaired  without  careen*  ' 

ing,  this  was  only  difcovered  when  much  more  of  her 

cargo  was  £0t  out  than  could  have  Keen  taken  out  of  her 


(tf )  The  ivafoD  why  a  deviation  difcharges  the  underwriter 
h»  not  becaufe  the  ride  is  thereby  increafed>  but  becauie  the 
iKyyage  pefformed  is  not  the  voyage  infured.  v  Vid  fuo.  185.)  The 
circmmflbuice  of  the  premium  being  the  fame,  had  liberty  been 
given  in  the  policy  to  touch  at  Lijbon^  ought  not,  therefore,  to 
have  had  any  other  effe£t  than  to  prove  that  it  was  not  originally 
intended  to  put  into  Lipton  ;  for  if  that  had  been  intended^  it 
■night  have  been  provided  for  in  the  policy,  without  any  addi* 
tional  espence  of  premium. 

p  in 
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in  the  open  road  of  Poniicherrj^ — But  the  court  dcter- 
tnined  that  the  delay  in  going  from  Pondicherry  to  Bengal^ 
and  the  repeated  (lops  by  touching  and  trading  at 
different  places^  were  deviations, '  and  not  within  the 
proteiiion  which  the  ncceflity  for  repair^  fuppofing 
that  to  have  extded,  would  have  afforded  to  the 
dire£l  voyage  to  BeugnL — And  the  court  laid  it  down 
that  a  deviation  from  neceflity  mud  be  juftified  by  the 
neceflity,  both  as  to  the  fubftance  and  manner  of  it ; 
and  that  nothing  more  mud  be  done  than  what  the  ne- 
ceflity requires  j  that  if  neceflity  were  admitted  to  be  the 
fole  motive  for  fubftituting  the  voyage  to  Bengal  for  that 
to  Chltiaj  dill  it  was  incumbent  on  the  infured  to  pur- 
fue  that  voyage  of  ncccffity  direflly,  and  in  the  Ihorteil 
and  mod  expeditious  manner. 


3.  To  join  Convoy. 

Joining  convoy.        A  third   caufe    of  judifiable   deviation    is  when   the 

(hip  is  obliged  to  go  out   of  her   direct  courfe  to  join 
convoy  (/i). 
Bondw,  Gen/a/es,       As  whcrc  the  William  galley  was  infured,  *  From  Bre^ 
at  N.  p.  xSalL   <  ^^^^  ^^  London j  warranted  to  depart  with   convoy.' — 

S.  P.  Gordon  v.     The  galley  failed  from  Bremen  under  convoy  of  a  Dutch 

CmZpHu^.HLll  ^^^  ^f  ^^^>  ^^  ^^^  ^^^9  where  they  were  joined  by  tw© 
</r>«,  2  5r.  165.  other  Dutch  men  of  war  and  fcveral  Englijh  merchant 
C'  />.  601.  luji*  ihips.     From  thence  they  failed  to  the  Texel^  where  (he 

*^5j found  a  fquadron  of  Englijh  men  of  war.     After  a  ftay  of 

If  a  flsip  go  out  nine  weeks,  they  failed  from  the  Texel^  and  the  galley^ 
join  conv^Jtbii  being  feparated  ina  dorm,  was  taken  by  a  French  ^ri^ 
u  no  deviation,     yateer,  retaken  by  a  Dutch  privateer,  and   paid  80/.  fal- 

vage. — ^In  an  aft  ion  on  the  policy  to  recover  this  lofs,  it 
was  ruled  by  lord  C.J.  Holtj  that  the  voyage  ought  to 
be  according  to  ufage,  and  that  their  going  to  the  £lh^ 
though  in  faft  out  of  the  way,  was  no  deviation ;  for, 
till  after  the  year  1703,  there  was  no  convoy  for  (hips 
dire^lly  from  Bremen  to  London ;  and  the  plaintiff  had  a 
verdi£k« 


{a)  Per  brd  MantJiM  in  Bwd  v.  iViutfr,  inf.  ch.  9.  f.  3. 

4*  SuccMtrittg 
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4*  Succouring  Ship's  in  Dijirefs. 

The  fucccmring  of  ftiips  in  diftrcfs  is  a  duty  which 
policy  as  well  as  humanity  impofes  on  every  man  whp 
lias  the  means  of  performing  it ;  and  a  deviation  for  this 
^urpofe,  being  for  the  common  advantage  of  all  perfons^ 
Underwriters  and  dthers,  is  juilifiable  (j). 


^.  To  avoid  Capture  or  Detention. 

To  avoid  capture  of  detention  is  another  caufe  of  ex- 
t:u fable  deviation  {]>)* 

Thus : — TTie  (hip  Timandra  was  infured  on  a  voyage  Vrifcoi  v.  s^hI^ 
from  LiJbM  to  Madeira^  from  thence  to  Saffi  on  the  coaft    ^^f^f'  *  ^'^' 
of  Africa^  and  back  from  S(4ffi  to  Lijbon. — When  the  fliip         ,      — 
arrived  at  Madeira^  all  the  crew  except  two,  alarmed  by  from  A,  to  i?.» 
reports  of  Afco^,  cruifers  being  oS  Saffi,  and  their  hav-   crnnd^Tm  a 
ing  captured  and   ill-treated  a  Dane  and  an  American^   b-**  k  ro  -^.— At 
^quitted  the  fliip,  and  refufed  to  return  to  her,  unlefs  the   jng  ^urmed  by 
captain  would  promife  to  fail  immediately  back  to  Lifbon.   * Z^'™*'*^"  of 
Under  thefe  circumdances  the  captain  carried  the   fliip   the  captain  t.  re- 
tack  to  iji*tf« ;  but  on  his  arrival   there,  the  charterer  SJ^^^^'^T  Jit 
infifled  on  his  proceeding  dirc£Hy  from  thence  to  Saffi,   toC.,anci}»c  p- 
^ivhich  he  accordingly  did,  and  was  captured  on  his  re-   tum-^Tbe  rit^i^ 
turn  from  thence  to  Li/hn.     After  the  fliip's  return  from  gjj"  ard'hi"fnr 
Madeira,  the  plaintiff  wrote    to  his    broker  in  London,  ^"«"  '«*>•• 
defiring  to  know  whether,  if  the  charterer  fliould  infift   v,Pa/more,  Lf, 
on  the  fliip*8  going  to  Saffi,  it  would  be  agreeable  to  the  ^^  ^'  ^'  ^' 
underwriters  that  flie  Ihould  do  fo.     The  broker,  in  an- 
fwer,  gave  it  as  hii  opinion,  that  the  policy  on  the  round 
Voyage  was  at  an  end,  and  informed  the  plaintiff  that  he 
liad  effeSed  a  new  policy  on  the   voyage  from  Lijbon  to 
Saffi.^lt  was  contended  on  the  part  of  the  defendant, 
that  though  the  deviation,  in  returning  to  Lijbon,  might 


n    m 


(a)  Per  JLan^raue  J.,  in  Latwnnce  v.  Siddoiham,  6  Ea/i  54. 
——(3)  Roccuj,  Refp.  30.  B.  I.  &  31.  n.  3.  Cafaregis,  dif.  I. 
au  (&,     Podner,  h.  t.  n.  51.  Emerig,  torn.  2.  p.  57, 
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poflibly  be  juftified  by  neceflityi  ftill  it  appeared  by  the 
plaintiff's  letter,  tkat  the  original  obje£l  of  the  Toyage 
had  not  been  kept  conftantly  in  view,  for  it  long  de- 
pended on  the  will  of  the  charterer  whether  the  yeflel 
fhould  proceed  or  not ;  and  the  plaintiff  himfelf  was 
manifeftly  deGrous  of  abandoning  the  Yopge.*-Bat  the 
court  determined  that,  though  the  plaintiff  had  aded 
with  great  prudence  and  circumfpe^on,  he  had  never 
.  abandoned  the  original  voyage,  but  conCdereJ  himfelf 
liable  to  continue  it,  (hould  the  charterer  infift  on  his 
doing  fo. 


6.  Sicknefs  of  the  Captain  or  Criw. 

If,  by  ficknefs,  or  any  other  caufe,  fo  many  of  the 
officers  or  (hip's  company  are  difabled  from  performing 
their  duty,  as  to  render  it  ifhpoflible,  or  highly  perilous, 
to  proceed  on  the  voyage,  the  (hip  may  put  into  the 
neareft  port  where  medical  aiCftance,  or  other  hands, 
can  be  procured  ;  and  the  deviation  in  fuch  cafe  will  be 
juftified  by  the  ncceffity. — But,  to  make  out  fuch  a  jufti- 
fication,  it  mud  clearly  appear  that  this  neceffity  arofe 
without  any  default  of  the  mafter  or  owners;  and  that 
if  a  furgeon  Were  neceflary  in  the  voyage  infured,  a  fur- 
geon  of  competent  (kill,  and  fumi(hed  with  all  neceflary 
inftruroents  and  medicines  was  on  board  (o}. 


7.  Mutiny  of  the  Crev)^ 

The  laft  cafe  of  this  fort  wUch  I  (hall  mention  ist 

where  the  captain^  under  the  e§mpu!fion  of  a  mutinous  crnvf 

is  forced  out  of  the  dire<^  courfe  of  his  voyage  in  order 

to  purfue  fome  other. 

Elhn^.Bf^fden^      As  where  a  (hip  having  letters  of  marque,  was  infured 

lU^inV-cJiT:  fr^"^  ^nfl<^  ^o  Newfoundland,  and   failed  with  cxprcfs 

C  6.  orders  that,  if  (he  (hould  take  a  prise,  fome  hands  (hould 

The  crew  of  a  ..     ^  .  . 

lettvrof  marque 

t^^co  rmnT      {a)  Fcr  lord  Eldon  C.  J.  m  /Vooff'r.  Ctajiitip  at  N.  P.  13th 
home  with   a    D^gemicr  tiou 


*    I 


Qi.VL$3.]    Dewa'm  front—By  Neceffitj»  ft  13 

be  put  on  board  the  prize  and  fent  with  it  to  Brtftol\  proccediiifiMihia 
but  that  the  ihip  Ihould  nererthdefs  proceed  on  her  ^^^hu  orders^ 
voyage.     A  prize  bebg  taken,  the  captain  ordered  fomc  ^l^jiij^^* 
of  the  crew  to  carry  it  to  Brifiol^  while  Jie  proceeded  on 
his  voyage.    But  the  crew  oppofed  this,  and  infifted  on 
his  going  back  to  Brifiol  in   company  with  the.  prizcy 
diough  he  acquainted  them  with  his  orders.    He  was 
forced  to  comply,  and  on  his  return,  his  own  ihip  was 
taken.— The  underwriters  contended  that  this  was  a  devi- 
ation by  which  they  were  difcharged. — But  lord  C.  J.  Lei 
held,  that  this  deviation  was  excufed  by  the  force  which 
had  been  put  upon  the  captain,  which  he  could  not  refiit^ 
and  that  the  cafe,  therefore,  fell  within  the  excufe  of 
neceffity,  which  had  always  been  flowed.      « 

Thus  far  as  to  the  voyage.  We  will  now  proceed  in 
die  next  chapter  to  confider  the  lifks  or  perils  againit 
which  marine  infurances  may  be  made* 
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CHAP,  va 

C^  the  Risis  or  Perils  against  wbitb  Mar£n» 

Insurances  may  be  made. 

rpHE  perilt  of  the  fea^  taken  in  the  largcft  fcnfc,  com-. 
•■'  prchen'd  all  thofe  accidents  and  misfortunes  to  whidi 
fliips  and  goods  at  fea  are  expofed,  from  caufes  which  no^ 
human  prudence  can  provide  againft  or  control;  quoi 
fato  coniingit^  et  cuivU,  quamvis  dUigentyjifno^  poffit  con^ 
Ungere. 

Though  thefe  perils  are  all  incident  to  fea  voyages^ 
yet  we  diftinguiOi  thofe  which  arifc  from  ftorms  and 
tempefts^  rocks  and  fands,  and  which  are  ftri£lly  fpeak- 
ing,  the  perils  of  the  fia^  from  fuch  as  proceed  from 
caufes  which  are  alfo  incident  to  maritime  adventure,  but 
which  may  exift  when  the  winds  and  waves  are  all  pro- 
pitious \  fuch  as  enemies,  fire,  the  unfkilfulnefs  or  wilful 
mifcondu£l  of  the  mafter  or  mariners,  &c. 

It  is  not  propofed,  in  the  prcfent  chapter,  to  (hew  the 
nature  and  properties  of  each  particular  fpecies  of  rilk, 
nor  to  which  of  them  a  lofs  fhall  be  referable,  becaufe 
this  will  niore  properly  occur  when  we  come  to  treat  of 
the  loffes  thcmfclves.  For  the  prefent  it  will  be  our 
bufinefs  to  ihew, 

I.  Againjh  what  rijks  an  Infurance  may  he  legally 
made; 

n.  What  are  within  the  common  Policy; 

in.  What  are  excluded  by  the  ufual  Memofandum; 

IV.  To  what  the  Owners  and  Majler  of  the  Ship, 
are  liable  ; 

V.  Whatjhall  be  the  Duration  of  the  Rijk  ; 

yi.  Whether  it  may  bjs  changed  after  the  Policy  is. 
fabfcribed. 

Scft. 
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Agaifiji  what  Rijks  Marine  Infurances  may  be  legally 

made. 

INSURANCES  may  be  made  againft  all  the  rifles  or  Infurancef  mtr 
perils  which  arc  incident  to  fea  voyages,  fubjeft,  how-  ^\  marine'^rtiks 
ever,  to  cer^in  exceptions,  founded  in  public  policy,  and  ^''**;  ^*^"*  **• 
the  interefts  of  humanity,  which  require  that  in  certain 
cafes,  men  (hall  not  be  permitted  to  protect  themfelves 
a^ainil  fome  particular  perils  by  infurance. 

Upon  principles  of  natural  juflice,  the  infurer  can,  in  Notagalnftaiofs 
no  cafe,  make  himfelf  anfwerable  for  any  lofs  or  damage  f!^uU^'of*thc^^l^ 
fnceeding  direBly  from  the  fault  of  the  infurcd ;  becaufe  no   furtd. 
man  can  bind  himfelf  to  me  to  be  anfwerable  for  my 
faults  {a\ 

In  the  third  chapter  of  this  book,  which  treats  of  the  Nor  even  agaiirft 
fubje£l  matter   of  marine  infurances,  we  have  already  fea,^p«n  illegal 
fhewn   that  infurances  upon  any  traffic  intended  to  be  commerce, 
carried  on  contrary  to  the  laws  of  this  kingdom,  or  tliofe 
of  its  dependencies,  or  to  the  law  of  nations,  are  void; 
and  that  the  adventurer  in  fuch  traffic  cannot  be  prote£ied 
by  infurance,  even  again  ft  the  ordinary  perils  of  the  fea^ 
much  lefjB  againft  the  rlfk  of  feizure  and  confifcation,  to 
which  fuch  illicit  commerce,  when  detef^ed,  is  generally 
expofed« 

In  moft  foreign  countries,  infurances  on  the  lives  of  Wbethrr  the  lives 
men  are  prohibited.— In  France  they  have  always  been  "nfj^"  ™*^ 
deemed   illegal  (^),  and  are  exprefsly  forbidden  by  the 
ordinance  of  Louis  XIV.  (^);  becaufe,   fay  the  French 
mgriters,  it  is  an  offence  againft  public  decency,  to  fet  a 
price  upon  the  life  of  man,  particularly  the  life  of  a    . 
freeman,  which  is  above  all  valuation  {i),     <  But  thefe  in  the  cafe  of 
<  rcafpns,'  fays  P(dhier{e)^  *  do  not  apply  to  faves.—Ne^  "^~  ^''••' 
^groesp  being  oq  arti^e  of  commerce,  and  capable  of 


(fl)  Vid.  Potiier,  h.  t.  n.  6?. (i)  Le  Guidon j  ch.  itf. 

5* {^)TiJLDes  afwrauus,9rt. lo, (d)  FaTtn^h.i^ 

at.  lOi  p.  54.  P$ihier,  h.t,  n.  a;. {e)  Ubi  fup. 

p  4  ^  v;duation, 
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^  valuation,  there  is  no  reafon  why  the  lives  of  fuch  per- 

<  fons  (hould  not  be  the  fubjeA  of  infuranee/ 

This  do£lrine  is  evidently  contrary  to  the  exprefs  pro- 
tifions  of  the  loth  article  of  the  ordinance  above  cited ; 
and  it  is  curious  to  obfcrve  by  what  fort  of  reafoning 
Valin  attempts  tp  vindicate  it. — *  It  being  permittedf' 
fays  he^  <  by  the  nth  article  of  the  fame  ordinance,  to 
«  infure  the  perfons  of  captives  redeemed  out  of  flavery, 
^  to  the  ainount  of  their  ranfom  again fl  rcrcapture,  or  any 
'  death  except  natural  death  upon  their  return  to  their 
'  native  country,  it  has  become  a  pra£lice,  by  the  ap- 

*  plication  of  this  article  to  zftmilar  cafe^  to  infure  negr^ 

<  cnptiveSy  hougbt  on  the  coaft  of  Guinea^  who  are  gene- 

*  rally  valued  in  the  policy  at  fo  much  per  head  ^  and  in 
'  f^ch  cafe,  the  infurer  becomes  liable  for  their  lofs  by 

^      ^  the  perils  of  the  fta,  or  by  death ;  but  the  cafe  of  natural 
f  death  is  alway;  excepted,  conformably  to  the  laft  men* 

*  tioned  article.  ~  By  natural  death  is  underftood,  not  only 
'  that  which  arifes  from  ficknefs,  and  common  difeafes, 
f  but  that  alfo  which  the  flaves  themftiyes  often  feek  in 

<  the  moment  of  defpair  \  becaufe  thefe  ^re  accidents  hap- 
f  pening  ///  the  courfe  of  nature^  or  oecafipned  by  the  m&r- 

*  rent  vice  of  the  article^  or  fon.etimcs  by  the  fault  of  the 

<  mafter,  which,  therefore,  ought  not  to  fall  on  the  in* 

*  furers.  But  it  is  otherwife,  when  they  are  killed  or 
^  thrown  overboard  in  a  revolt ;  for  then,  by  the  French 
f  law,  the  infurer  is  liable  {a). 

So  that,  according  to  .thi^  feamed  author,  the  difpofi* 
tipn  to  filicide  is  natural^  in  negro  Haves,  and  imputable 
to  the  inherent  vice  of  the  article^  and  their  death  proceed- 
ing from  this  caufe  mull  be  deemed  natureJ  dea£h«  ^ut 
fhe  killing  them,  or  throwing  them  overboard  in  t  reifol^ 
18^  lofs  incident  to  this  trade^  and  a  peril  within  die 
policy. 
In  E^fmfid  the  Uw^s  long  lamented,  that  with  as  alib»  dieunfaw 
Bov  sbttUOitd.     tunate  obje&s  of  this  cruel  traffic  were  too  much  con* 

fidered  as  mere  merchandize  ;  and  the  infured  upon  tE&  ' 
fride  formerly  recovered,  under  the  eonunon  poficjt  for 


•-^'  « 
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uij  lofs  fuftamed  in  the  Yojrage  by  the  mortality  of  die 
flaveSy  whether  they  were  thrown  overboardj  in  cafes  of 
fuppofed  neceffity,  or  died  a  natural  death,  or  periihed 
by  the  perils  of  the  fea.  Briti/b  humanity  long  bewailed 
the  fufierings  of  thefe  unhappy  vidtims.  The  kgiflaturet 
touched  by  this  fenfation,  ititerpofed,  and,  for  fome  time;  ' 
by  ah  annual  aft,  certain  regulations  were  made  with  a 
Tiew  to  interefi  the  perfons  concerned  in  this  trade  in  the 
prefervation  of  the  fives  and  health  of  the  fiayes. .  At 
length,  by  the  ftat.  47  G.  III.  c.  36.  (a),  this  trade  has 
been  totally  abolilhed,  all  infurances  upon  it  declared 
unlawful,  and  a  penalty  of  ico/.,  and  treble  the  pre- 
mium  impofed  on  any  of  his  majefty's  fubjeds  who 
(hall  fttblcribe,  cffe^  or  make  anv  fucb  unlawful  in* 
liirances. 


W^at  Rijks  or  Perils  are  within  the  common  Policy. 

THE  words  of  an  Englifi  policy,  which  fpecify  the  The  mwA% 
tarious  riUcs  againft  which  infurances  are  ufually  made,  JhsHftT^ 
mre  thefe :— <  Touching  the  adventures  and  perils  whtdi 
we  the  aflurers  are  contented  to  bear,  and  do  take  upon 
us  in  this  voyage,  they  are  of  the  feas,  men  of  war^ 
fire,  enemies,  pirates,  rovers;  thieves,  jettifons,  letters 
of  mart  and  counter-mart,  furprifalSf  takings  at  lea, 
arrefis,  reftraints  and  detainments  of  all  kings,  princes, 
and  people,  of  what  nation,  condition,  *or  quality  fo- 
ever  \  barratry  of  the  mailer  and  mariners ;  and  -of  all 
other  perils,  lofles,  and  misfortune^  that  have  or  fball 
come  ^0  the  hurt,  detriment,  or  damage  of  the  Cud 
goods  and  merchandizes,  and  (hip,  &c*  or  any  part 
doreof,  without  prejudice  to  this  infurance  (^)« 


.   ^)  Sop.  94.^— -(4)  Id  all  the /r^nrii  policies  they  add  the'' 
lrerd%  **  tamm  ou  mtomuu,**  or  other  words  of  the  like  iflu 
peRT'fiia'  fliii^  Muir^  1»f€l[prt^y0ord$,  puU  himfclf  in  the 
|Im  of  the  iiAvcd.    Vid.  ^e&r  oft  art  47.  h.  t.  p.  nj. 
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(ffca  of  them.         Some  foreign  authors  think  that^  under  words  nearly 

fimilar^  the  infurer  is  not  liable  for  lofies  arifing  from 
unufual  or  extraordinary  accidents  (a).  But  the  fweeping 
words,  in  the  latter  part  of  the  above  claufe,  in  our  Eng^ 
lyb  policies,  would  feem  to  preclude  all  doubt  on  this 
fubject,  as  being  fufficiently  comprehenfive  to  embrace 
every  fpecies  of  riik  to  which  (hips  and  goods  are  ex* 
pofed   from  the  perils  of  fea  voyages. — Malloy  {l)  lays^ 

<  Almoft  all  tliofe  curious  queftions  that  former  ages  and 

<  the  civilians,  according  to  the  marine  law^   nay,  and 

*  the  common  lawyers  too,  have   controverted,  are  now 

<  out  of  debate.  Scarce  any  misfortune  that  can  happen, 
^  or  provifion  to  be  made,  but  the  fame  is  provided  for 

*  in  the   policies   that   are   now  ufcd  \   for  they  infure 

*  againft  heaven  and  earth,  ftrefs  of  weather,  ftorms, 
«  enemies,  pirates,  rovers,  &c.  or  whatever  detriment  ihall 

*  happen  or  come  to  the  thing  infured  (<:).* 

Our  courts  do  not,  however,  allow  fuch  a  latitude  of 

conftru6lion  to   the  words  of  the  policy.     They  feem 

rather  inclined  to  confine  the  liability  of  the  inforer  to 

the  particular  perils  fpecified,  without  much  regarding 

the  general  fweeping  words;  and  therefore,   if,  altera 

fliip  has  failed  on  her  voyage,  it  be  difcorered  that  the 

port  of  deftination  is  (hut  againft  all  (hips  of  her  nati<m^ 

and  in  eonfequence  of  this  a  perilhable  cargo  on  board 

be  loft  \  thi«,  though  a  iofs  arifing  from  a  misfortune 

incident  to  maritime  adventure,  and  which  could  neither 

be  forefeen  or  prevented  by  the  infured,  is  now  holden 

not  to  be  a  Iofs  within  the  policy. 

ifadiin/efiv,  As  whcrc   aii  infurance   was   made  on  a   cargo  of 

u^pJri%l  ^'^'  pUchar<l8    on    board    the  Papcaro,    < From  any  port   in 

«  Cornwall,  to  Naples.* — In  an  a£lion  on  the  policy,  it  waft 

A   (hip   uifh   1  .  '  '^  r^      i' 

ca-go  of  fi/k  fail*     .     .  ^  ^         , 

from    F^thnouth 
ioT   Nmp/iSf   and  ^/*«*  ^       r>  r>     t*         w        9f 

in  her  voyage  is        V^}  R<>^*u  "ot.  63.  Santema  part  3.  n.  72-  Fotmar  des  ooum 

inforrncd  that      gattofis,   n.  668. [b)   B.  2.  ch.  7.    f.  ^. {i)   Svh  moMtmi 

Nmples  It   (but       ^     •      '•      f  r^  •  .      i       -  •  r  .         .  ••    . 

ag.infi  B'ltijk  f^icuih  at  quo  JU  cmUio  compreberuutur  amms  cafus  qsu acadii  m 

fliips,   and    t!  e  marl^  a  terrpejlatc^  ah  boftibus,  praaonibust   reprifaRit,  ut  vocami 

thr"c^AVord«  ri  ^^ifi^^  ahtfque  moduufitotu  et  inufitaiis  citrafraudem  a  culfam 

the  (hip  into  Por/  cwttrohenfiumi  aui  dmini  merciumvcl  navu*    Gnpf •  de  jur.  Hd. 

MahoHf    where       ^-^    -j^ 

the  iiih  is  fold  P*^  H-  ^  , 

' '  A.  averred 
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averfed  in  0ie  declaration^  ^  that  whilft  the  {hip  was  fail-  for  a  \ 
f  ing  on  the  Toyage  infured,  the  port  of  Naples  was,  by  noTaT< 
*  authority  of  the  government  there,  fl]\xt  againft  all  »*>«  po* 
« -Bfitijh  fliips  and  merchandizes,  whereby  the  faid  fliip, 
f  with  her  cargo  on  board,  was  p^eyented  from  purfuing 
f  her  voyage  to  Naples^  the  voyage  was  thereby  loft,  and 
^  the  pilchards  became  of  no  value  to  the  plaintiff. '• — 
Upon  the  trial  it  appeared  that  the  fhip  having  taken  in 
^  cargo  of  pilchards  at  Penzance^  failed  from  thence  to 
FtHnwutb  to  join  convoy,  and  on  the  24th  of  January 
1 801  failed  on  the  voyage  infured;  that  on  the  5th  of 
March  (he  received  intelligence  that  Englijh  veilels  were 
excluded  from  all  the  ports  of  the  king  of  Naples j  and  on 
the  i6th  all  the  mafters  of  (hips  were  called  on  board  the 
8eah9ffe  man  of  war,  and  thofe  who  were  dcAined  for 
Neiples  or  &icily  were  ordered  not  to  proceed  to  thofe 
places,  but  to  make  fort  Mahon\  that  upon  the  (hip '9 
arrival  there  the  report  was  confirmed,  and  a  furvey 
being  made,  the  cargo  was  fold  by  auction,  under  the 
tudiority  of  the  vice  admiralty  court  there,  and  fetched 
a  very  fmall  fum  \  that  the  plaintiff  on  being  iuformed 
of  the  fate  of  the  cargo,  abandoned  it,  and  demanded  as 
for  a  total  lofs.^The  jury,  conceiving  that  the  lofs  in 
this  ca(e  did  not  proceed  from  any  of  the  perils  infured 
agatnfty  found  a  verdi£b  for  the  defendant. — Upon  %. 
motion  for  a  new  trial,  it  was  contended  that  this  was  a 
lofa  by  detention  pf  princes.— But  the  court  determined 
that  the  verdi^i  was  right.— |jord  jUvanley^  in  delivering 
the  opinion  of  the  court,  faid, — <<  Any  lofs  which  ne- 
ceflarily  arifes  from  capture  or  detention  of  princes  is  a 
lo(8  within  the  policy :  But  here  the  captain,  learning 
that,  if  he  entered  the  port  of  deftination,  the  ytSA 
would  be  liable  to  confifcation,  avoids  that  port,  whereby  , 
the  objefi  of  the  voyage  is  defeated.  This  does  not 
operate  to  the  total  deftru&ion  of  the  thing  infured.  If 
it  could,  the  plaintiff  might  have  abandoned  at  Falmouth^ 
in  cafe  intelligence  had  been  received  there  that  the  (hip 
could  not  fafely  proceed  to  Naples.  A  lofs  of  the  voyage^ 
to  warrant  the  infured  to  abandon,  mu(M)e  occafioned  by 
a  peril  a£ling  upon  the  fubjeft  matter  of  the  infurancc 
immediatclyi  aiid  not  circuitoufly,  as  in  the  prefent  cafe. 

the 
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The  detention  of  the  (hip  at  a  neutril  port,  to  avoid  die 

danger  of  entering  the  port  of  deftinationt  cannot  create 

a  total  lofs  within  the  policy,  becaufe  it  does  not  arife 

from  any  peril  infured  againft.'' 

LulixKk  r.  Rvm.       Sq  where  an infurance  was  made  on  20  bags^  P^PP^ 

Rep.' 5a.  from  London  to  Meffina^  and  the  fliip  having  arrived  at 

-..  7.     Minorca^    it   was  there    difcovered    that   Meffinm    was 

The  port  o»  de-  '  . 

(liiiation  beins  m  blocJcaded  by^  or  in  thc  hands  of  the  French^  Upoo  in* 
l«»y"1i''nol^»  telligence  of  this  the  infured  abandoned— Lard  BUim- 
VM  within  the    iorotigi^  who  tried  the  caufe,  was  of  opinion  that  this 

was  not  a  lofs  within  the  policyj  for  which  the  infmcd 
had  a  right  to  abandon ;  for  if  this  were  allowed,  every 
fhip  about  to  fail  for  a  pott  which  had  fallen  into  the 
hands  of  enemy  might  be  abandoned. 

If  by  the  terms  of  a  charter  party,  the  owner  of  a 

a  fhip  becomes  entitled  to  receive  the  firei^t  upon  part 

of  the  voyage  being  performed ;  and  after  this  part  of 

the  voyage  is  performed,  but  before  the  freight  u  paid^ 

the  (hip  be  loft,  fo  that  the  voyage  for  which  the  freight 

became  due  could  not  be  finiflied  j  this  is  a  loft  widiin 

a  policy  on  freight,  and  the  underwriters  are  liable. 

jiff9  V.  Umih         As  where  freight  was  infured  *  from  Lmdon  to  Ja^ 

jNi^Rif.iSi.  Mnuuca,  with  liberty  to  touch  at  MaJiira,   and  there 

Freight,  by         c  difcharge  her  London  cargo,  and  take  goods  on  board 

2me  payable      ^  for  Januiiea* — In  an  adion  on  the  policy,  it  appeared 

?  thc^ws^  that  the  phintiff  had  chartered  the  Ihip  to  one  De  Franfa^ 

wai  peiformetf,    to  take  a  cargo  of  goods  from  London  to  Madehrm^  and 

inVg\t  u  plid,  there  deliver  all,  or  fuch  part  of  them  as  the  agents  of  this 

am)  before  the  freighter  fhould  dired,  and  there  receive  fifom  them  fuch 

luihed,  the  Oi'rp  a  quantity  of  wine  as  they  (hould  think  proper,  and  pro- 

lifl'^U  *  fr*eighr  cced  therewith  to  Jamaica  \   in  confideration  whereof 

jwrhin  Che  po-  De-Fran  fa  was  to  pay  135/.  for  freight  for  the  w^Ie 

voyage,  fuch  freight  to  be  paid,  in  Madeira  ^  on  a  rig^ 


*  and  true  delivery  of  the  outward  cargo,  in  wine  at 
^  P^  P^P^  *  ^^^  the  fhip  with  a  cargo  of  bale  goods  and 
fome  coals  in  old  wine  cafks,  arrived  at  Madeira  on  the 
a6th  oi  February  1 804,  and  on  the  aSth  began  to  ^felxver 
her  cargo,  the  whole  of  which,  except  33  cafks  of  coal^ 
(which  were  kept  on  board  as  ballaft  to  flifiba  the  flup 
rill  the  cargo  for  Jamaica  fhould  bc  fhipped)  was  dif- 

diaigedj 
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* 

diargedj  and  69  pi^es  of  wine  put  on  board  for  Dr 
Franfa  by  the  7th  of  March^  on  which  day  a  gale  of 
wind  arofe»  and  on  the  9th  the  mailer  was  obliged  to 
cut  his  cable  and  run  out  to  fea,  where  the  (hip  was 
fixm  after  captured. — On  the  part  of  the  defendant  it 
was  contended,  i.That,  before  the  (hip  was  forced  to 
kave  Madeira^  the  plaintiff's  right  to  freight,  as  againll 
De  Franca  had  vefted,  and  could  not  be  devefted  by  any 
fublequent  event  \  and  that  the  plaintiff  having  a  rijght  to 
recoirer  this  from  De  Fran  fa,  could  not  demand  it  of  the 
miderwriters.  2.  That  even  fuppofing  the  plaintiff  en* 
titled  to  any  thing,  yet,  as  the  voyage  mentioned  in  the 
charter  party  was  divifible,  he  could  only  demand  for 
freight  from  Madeira  to  yanuaca,  the  freight  from  Lendon 
to  MeJeirmhAng  clearly  earned. — But  the  court  were 
of  opinion  that  one  of  the  perils  infured  againft  having 
tendered  it  impoflible  for  the  mafter  to  receive  the 
freight  at  Madeira,  and  the  Ihip.  being  thereby  prevented 
from  performing  the  remainder  of  the  voyage,  De  Ftartfa 
was  not  obliged  to  pay  the  freight )  and  therefore  the 
plaintiff  was  entitled  to  recover* 


Sea.  m. 

What  Rifles  are  excluded  by  the  ufual  Memorandum. 

BY  the  agreement  ^f  the  parties,  the  general  words 
of  the  pplicy  may  be  altered  or  qualified,  and  any  of  die 
rilks  may  be  wholly  or  in  part  excluded  and  the 
infurance  made  only  againft  fome  particular  rifks,  of 
up  tOf  or  beyond^  certain  degrees^  or  upon  particular 
ardcles* 

In  order  to  confine  infurances  to  that  which  ought  Ip^uai  me* 
to  b^  their  only  objea,  namely,  an  indenmity  againft  f^^ 
real  imd  important  lofles,  arifing  from  the  perils  of  the  .  > 
fiai;   and  to  obviate  difputes  re(pe£Hng  loffes  arifing    • 
ftom  the  perifliable  yality  of  the  goods  infuied,  and  all*  ^ 
trivial  fi^jeds  of  difference  and  litigation,  it  feems  id 
be  the  general  Jaw  of  all  nantime  ftatei^  and  it  is  ex« 

pieTslj 
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prefsly  provided  by  the  ordinance  of  Louis  XIV.,  that  the 
infurer  fhall  not  be  liable  for  any  partial  lofs,  unleb  it 
exceed  one  per  cent,  {a) ;  and  this,  by  ftipulation,  is  often 
augmented  in  French  policies  to  three  or  four  per  cent.  {b). 
Befide  this,  a  claufe  has  been  intoduced  iilto  the  policies 
of  mod  countries,  by  which  it  is  ftipulated  that  the 
infurer  {hall  not  be  liable  for  smy  partial  loft  under  a 
given  rate  per  cent, — In  England,  it  is  now  confiantly 
ftipulated  in  all  policies,  that  upon  certain  enumerated 
articles  of  a  quality  peculiarly  perifhable,  the  infurer 
(hall  not  be  anfwerable/^  any  partial  lofs  wbativer^  that^ 
upon  certain  others,  liable  to  partial  injuries,  but  lefs 
difficult  to  be  preferved  lit  fea,  he  (hall  only  be  liable  for 
partial  lofles  above  Jive  per  cent.  \  and  that,  as  to  all  othef 
goods,  and  alfo  the  fhip  and  freight,  he  (hall  only  be 
liable  for  partial  lofles  abo^*e  three  per  cent.* 
It,  aft.  This  ftipulntion  is  made  by  a  memorandum   in  the 

form  of  a  Mr^arranty,  inferted  at  the  bottom  of  all  EngUJk 
policies.  It  was  firfl;  introduced  here  about  the  jeat 
1749 ;  before  which  time  the  infurer  was  liable  for  every 
injury,  however  fmall,  that  happened  to  the  thing  tn« 
fured.  It  was  therefore  thought  better,  byfuch  a  ftipu- 
lation,  to  free  him  from  fmall  partial  lofles,  than  to  com* 
penfate  him  for  the  extraordinary  rifle,  by  adapting  the 
premium  to  tlie  nature  of  the  commodity.  This  muft, 
isi  fuch  cafes,  either  have  rendered  the  calculation  of  the 
premium  a  matter  of  much  nicety,  or  clfe  have  made  the 
policy  too  complicated ;  a  mode  of  infurance  which  was 
the  lefs  likely  to  be  adopted  here,  as  the  Dutch  had  before 
tried  it,  and  were  afterwards  obliged  to  abandon  it  (r). 

But  though  all  our  policies  thus  provide  againft  trivial 
demands  on  account  of  fmall  partial  loflTes,  yet  they  all 
indemnify  the  infured  againft  every  lofs,  however  incon* 
fiderable,  arifing  from  any  caufe  afTe^iing  the  general 
fafety  of  the  (hip  and  cargo.  Lofles  of  this  fort,  being  o£ 
the  nature  of  general  average^  are  fo  called  in  the  memo- 
randum ;  and  there  is,  therefore,  annexed  to  each  ti  tht 


(«)  Vid.  VaVm,  on  art.  47.  h.  t.  p.  113,^— -(j)  PetUer, 
lut.  a,  165."— -(r)  3  hur.  ifji. 

9  piorifiont 
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provifions  above  mentioned,  an  exception  of  general 
average.  Li  the  policies  of  private  infurers,  the  cafe  of 
the  Jitanding  of  the  /hip  is  like  wife  excepted. 

In  the  common  policies  ufed  in  London  by  private  i 
underwriters)  the  ir.imorandum  runs  thus: 

«N.B.  Com  (a),  fifh,  fait  (3),  fruit,  flour  and  feed,  ' 
<  are  warranted*  free  from  average,  unlefs  general,  or  the  n 
'  (hip  be  ftranded : — Sugar,  tobacco,  hemp,  flax,  hides 

*  and  (kins,  are  warranted  free  from  average,  under  five 
^percent. ;  and  all  other  goods,  alfo  tlie  (hip  and  freight, 
•arc  warranted  free  from   average,  unitr  three  per  cent. 

*  aniefs  general,  or  the  (hip  be  ftranded  (r)/ 

This  form  of  the  memorandum  was  generally   ufed,  ^ 

not  only  by  private  underwriters,  but  alfo  by  the  two  i, 

infurancc  companies,  from  its  firft  introduction  in  17499  ^ 

till  the  year  1754,  when  a  cafe  occurred  on  a  policy  on  1 

€9m^  where  the  (hip  htmg  Jlrandedy  the  infured  recovered  «, 

a  partial  lofs  to  the  amount  of  about  Soi  per  cent. — Lord  i^ 

C.J.Ryder  and  a  fpecial  jury,  confidering  the  words,  ( 

^free  from  average^  unlefs  general^   or  the  ftyip  hejlrandedf  * 

as  a  condition^    and   holding    that   by   the  (hip's  being  i 
ftranded,' the  infured  was  let  in  to  prove  his  ivho/e  partial 
lcfs{d). 


{a)  The  term  com  comprehends  every  fort  of  grain,  and 
alfo  peas  aad  beans.  Vid.  Ma/on  v.  Skurray,  inf.  —  {h)  The 
term  fait  does  not  comprehend  yi//  petre.     Per  IVil/on  J.  at  N.  ?• 

after  Eaft.  27  G.  III.  in  Journu  v.  Bourdieu. (r)  The  only 

jOdaterial  difference  between  the  memorandum  of  private  under- 
write: s,  and  thofe  o'  the  two  infurance  con^panies,  confifts  in 
this,  that  the  latter  omit  the  words  •  or  the  /hip  hcjlrandedy  and 
anfert  rum  among  the  articles  upon  which  they  will  not  be 
liable  for  any  partial  lofs  under  five  per  cent,.  They  aMb  omit 
freight  out  of  the  articles  upon  which  there  (hall  be  no  partial 
Jodi  under  Xhrt^per  cent.. — Vid.  the  forms  of  the  different  po-  • 
.&ies  in   the  fchedule  to  the  35  G.  III.  c.  63.  and  in  the  Ap» 

pendix^  numbers  I.  and  IL {d)  \  here  is  a  note  in  t  Mug. 

385.  in  which  this  cafe  is  loofely  mentioned,  as  affording  a 
itaibn  for  ftriking  the  words,  <*  or  thefhip  be  Jh-anded^'*  out  of 
all  policies.     But  the  cafe  as  cited  by  Sir  Fletcher  Norton,  as  * 
abovcj  i^  the  only  one  to  be  relied  on.    Vid,  7 1\  R.  a  2a. 

In 
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TW  two  iofii.  In  confequenee  of  this  determmition,  the  Lcndon  Af^ 
oM  i^v!!iX'  furance  company^  in  their  policies,  left  oot  of  the  memo- 
"  Hrll^'^  *'  random,  the  words  «  or  thcjbip  bejhrandids'  and  the  Rajal 

Exebangt  Affuranct  foon  after  adopted  the  fame  alteration. 

Frivate  underwriters,  howerer,  have  continued  the  me* 

morandum  in  its  old  form,  probably  with  a  vient^to  en* 

courage  merchants  to  infure  with  them,  in  pieference  to 

the  two  infurance  companies  \  and  it  muft  be  owned,  that 

cafes  may  occur  where  the  difference  may  be  of  confider* 

able  importance  to  the  infured. 

ConSniAioa  of       Much  doubt  has  arifen  as  to  the  true  meaning  of  the 

S/rirti^r^''  words,  ^  free  from   average^  unlefs  general^  or  the  Jbip  bo 

•«  unUft  gtmraif  ^Jhrandid*^  and  a  different  conftru^iion  having  been  put 

**pMd»v^        on  this  claufe  by  judges  of  the  higheft  eminence,  die  beft 

mode,  perhaps,  of  (hewing  how  it  is  now   underftood^ 
will  be  to  (late  the  various  decifions  upon  it,  fubfequent 
to  the   above  cafe  of  Cafrtillon  v*  Lotid.  Ajfurance^  in  the 
order  of  time  in  which  they  occured. 
fhe  word  wdtft       In  the  firft  of  thefe,  which  was  determined  in  the 

make  an  cm^  7^^^  ^1^^%  ^^  ^^^7  point  dq^idcd  by  the  court  was, 
#^,  net  a  tftiiif-  j^j^  t^^  underwriters  were,  by  the  memorandum,  ex^ 

empted  from  any  refponfibility  for  a  partial  lofs,  fuftained 
by  a  cargo  of  com  in  a  ftorm ;  the  Ihip  not  having  been 
Jlrandedf   and  this  not  being  a  general  average, ^^l&at  it 
will  appear,  that  lord  Mansfieldy  in  delivering  the  opinion 
of  the  court,  over-rules  the  decifion  of  Sir  Dudley  Ryder 
in  Cantillon  v.  Ltndon  Affurarue^  and  founds  his  judgment 
on  the  ground,  diat   the  above  words  do   not  make  a  ' 
tondition^  but  only  an  exceftion  \  and  that  the  infurer  n 
liable  only  for  partial  lofles  upon  com,  8cc.  arifing  frorvi 
the  (hips  being  Jlranded^  or  of  the   nature  of  a  genew^j^ 
is^rage  \  but  to  no  other  partial  lofles. 

Wi^Jm  ▼.  SW/I,       That  was   an  infurance  on  a  cargo  of  whear,  *       M 
3  Air.  1 5  so.       <and  from  Lanca/ler  to  Rotterdam  J — The  policy 


A  thip,  with  a  tained  the  ufual  memorandum. — ^It  appeared  that  d>< 
SvT  *'^l*whh  fl^ipi  ^  her  voyage,  met  with  a.  violent  ftorm,  by  wfc^id 
aftormyitoblif-  (he  was  obliged  to  part  from  her  cable  and  ancbor^H^^ 
ti^^  '^  tiefafety  oftheftnp  and  cargo  -,  that  (he  was  greatly  ixm-^Mg^ 
ftfit.  where  Ihe  ^^  and  obliged  to  run  for  the  firft  port,  being  Iavu   jui 

Joctm   41   coon* 


^•rahie  cspence  to  Tcfit,  whcrc  flic  incurred  a  conCderablc  expencei.^v  10- 
^!^M  at  te  ^*^£  i  ^^  *^  fl^T  ^^^i  refitted,  (he  proceeded  arm  Aeir 
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yopge,  and  arrived  at  Rotterdam^   where  the  wheat  was  port  of  cfedina- 

landed^  arid  appeared  to  have  received  damage  bjr  the  lh*i"\hVcom"it 

ftorm,  to  the  amount  of  56/.   19/.  id.  per  cent. — The  gicatiy  damaged. 

queltion  was,  upon  the  above  claufey  whether  this  could  thar  thi«  lof^,  not 

be  reeovctcd  againft  the   infurer.— For  the  plaintiflr,  it  ^,l\f^  J^^^J 

was   contended,    that   the   words  of  the  memorandum  «''»'<»£'•  nor  arif- 

amounted  to  a  condition  to  be  free  from  average,  unlets,  rhip*i    being 

in  the  cafe  of  a  general  average^  or  the  ftranding  of  the  b^'ecovered"f]iw 
fliip:  But,  if  either  of  thefe  events  fhould  happen,  .this  words •f  theme- 
warranty  was  difcharged ;  and  as  an  authority  for  this,  making  a  c9m^i^ 
the  caufe  of  Cdnti/Ion  v.  London  Affurance  (j),  was  relied  J^^,^^.*""*'  ** 
on— On  the  other  fide,   it  was  infiftcd,  that  thefe  words 
only  made  an  excepti$n,  to  be  frte  from  average  in  all 
other  cafes,  but  thefe  two  $   and  as  neither  of  them  had 
«  happened  in  this  inftance,  the  infured  had  no  claim  on 
the  infurer. — ^The  court  were  of  this  opinion,  and  gave 
judgment  for  the  defendant.— Lord  Mansfield,  in  deliver* 
ing  the  opinion  of  the  court,  faid — <<  That  an  ambiguity 
arofe  in  the  policy,   from  its  ufing  the  words  average  in 
different  fenfes ;  it  being'  ufed  to  fignify  a  contribution  to  a 
general  lofi,  and  alfo  z  particular  partial  lofs;  that,  whe« 
ther  taken  in  the  one  fenfe  or  the  other,  it  would  not 
avail  the  plaintiffs  \  for  if  it  fignified  contributing  the  in* 
furer  was  to  be  free  from  contributing,  unlefs  the  con- 
tribution were  general ;  if  it  fignified  lofs,  then  plainly 
the  warranty  was,  that  the  infurer  fhould  be  free  from 
all  particular  loffes ;    that  the  infurer  was  liable  for  ail 
lofles  arifing  from  a  ftranding  of  the  fliip,  and  where  there 
was  a  general  average;  but  that  all  other /ar//Vj/ lofles  were 
excluded   by  the  terms  of  the  policy;  that  the   word 
wdefi  meant  the  fame  as  except^   and  was  not  to  be  con* 
ftmed  as  a  condition,  in  the  fenfe  contended  for  {b) ;  and 
Aat  the  words  *  free  from  average,  unlefs  general,    could 
never  mean  to  leave  the  infurer  liable  to  any  particular 
average/' 


{a)  Sop.  893«— — t(^)  Loi^  Kenyon  in  his  judgment  on  the 
ofe  dT  Bmraa  v.  KenfingtM,  inf.  234.  confidtrs  this  as  an  obiter 
diOuMf  wbich  does  not  bring  conviction  to  hit  inind* 

a  The 
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Mtf/off  V.  5i«r.         The  next  was  a  iij/?  ^/^ j  cafe,  before  lord  MamfieUg 

ttr'Hii.  ijtm.^ '  ^  lySo*  >nd  was  an  infurance  on  a  cargo  of  ^o/ (a), 
^  ;^       *  from  London  to  St.  Auj^ufiin€  /^^The  peas  arrived  at 

A  carpo  of  r»r«  r«r..i^  it  t»r 

arriveiattbcpoit  the  port  of  deitination^  but   fo  much  damaged  m  the 

miVed^m^^^he  ^^y*g^»  ^^^  ^^Y  Produced  but  about  one -fourth  of  Ac 
Toyage  as  to  be  amount  of  thtf^pght;  which,  as  the  (hip  arrived  at  her 

th^  freight:-*  port  of  difchargc,  became  due.-'^The  infured  brought 
Yet,  the  fliip  not  j^,j  aftion  to  rccover  as  for  a  total  lofs.— The  defence  was, 

having  been 

/rsmUd,  Mnd  that,  if  the  goods  mentioned  in  the  memorand«m  ar- 
gja^ai  ^%ale,  ^vcd  fit  the  market,  though  a  lo(s  equivalent  to  a  total 
ihe  tnfurer  it  not  jofg  haj  happened,  the  infurer  was  not  liabk.*— Four  or 

five  witneiTes,  converfant  in  fettling  lofles  upon  policies^ 
proved  that  the  ufage,  in  fuch  cafes,  was,  to  hold  the 
underwriter  difcharged. — Lord  Mansfield,  m  his  addrefs 
to  the  jury,  faid, — <<  This  is  a  queftion  of  confequencCt 
and  turns  upon  the  general  import  of  the  exception.  The 
.witnefTes  examined  have  put  it  on  that  point,  and  they 
hold,  that  if  the  fpecific  thing  come  to  the  port  of  de- 
livery, the  underwriter  cannot  be  called  upon.  Befoxt 
the  year  1749^^},  when  the  policy  was  geheral^  and 
operated,  as  an  indemnity,  there  was  little  difierence  be- 
tween a  total  and  a  partial  lofs*" — Having  then  ftated  die 
cafe  of  Boyfield  v.  Brown  (r),  which,  he  obferved,  was 
prior  to  the  memorandum  in  queftion,  he  (aid—**  But 
/the  cafes  now  (land  upon  that  memorandum,  which  ^ 
Effea  of  ufattf  in  very  general  words:  The  queftion  is,  whether  the 
iSa.  '^"^      P'  *^^*g^  ^*5  "^'  explained  the  generaUty  of  the  words..    If 

it  has,  every  man,  who  contra£ls  under  an  ufage,  do6i 
it  as  if  the  point  of  ufage  were  inferted  in  the  contrad 
in  terms.  Tlie  witneiTes  all  fwear  it  to  have  been  under- 
ftood,  that  if  the  fpecific  thing  come  to  the  market,  the 
memorandum  warrants  the  infurer  to  be  free  from  any 
demand  as  for  a  partial  lofs." — ^The  jury  found  for  tHe 
defendant. 

Tliough  the  cafe  o£  Boyfield  v.  Brown  was  ieveial 
years  before,  and  this  long  after,  the  introdu£lion  of  the 


{a)  PeaSf  in  a  former  allien  #b  the  fame  policy*  had  been 
holden  to  be  com,  within  the  meantag  of  the  memorandum*— —— 
(*)  Vid.  Sap.  MJ.— (0  »  •**"•  '^S*  "^«'  'S-  *"•  «• 

BxcDioiaodiini 
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memorandum  into  policies  of  infurance,  it  is  very  difficult 
to  reconcile  them.  Lord  Mansfield  feems  inclined-  to 
Jifiingnt/h  them«  by  obferving,  that  before  the  year  1749^ 
when  the  policy  was  general,  there  was  little  difierence 
between  a  total  and  a  partial  lofs ;  but  that,  fince  then^ 

V 

the  cafes  ftoocl  on  the  memorandum. -*It  is  true,  that        I" 

where  there  is  but  little  difference  between  a  total  and  a       -^ 

partial  lofs,  it  is  of  little  importance,  how  the  qucftioa  ^  ^ 

is  decided :  But  lord  Hardwicki  was  too  good  a  lawyer 

not  to  be  aware  of  the  confequences  likely  to  refult  from      '^" 

the  precedent  \  and  indeed  it  appears  that,  in  the  cafe  of   ^  T 

Bajfield  V.  Broivftf   he   founded  his  judgment    on  the 

ufage  of  trade,  as  it  was  in  evidence  i  namely,  that  where 

the  falvage  exceeds  the  freight,  the  freight  is  dedu£led 

from  the  falvage,  and  the  difference  is  the  lofs.    From 

this  hts  lordfhip  very  juflly  infers,  that  where  the  falvage 

falls  (hort  of  the  freight,  the  plaintiff  is  entitled  to  have 

U  coniidcred  as  a  total  lofs.  x^ 

The  following  cafe,  which  came  before  the  court  fome 
years  after  the  above  cafe  of  Majbn  v.  Slurray,  was  de«- 
cided    uport  the   fame  principle,   or  rather  carried  the  ""' . 

principle  farther. 

An  infurance  was  made  *  on  fhip  and  goods,  at  and  CHkh^^.Trsjert 

•  from  Newfoundland  to  her  port  of  difcharge  in  Portu*  \\x,  *ms. 

•  JT^/i'  with    the   ufual  memorandum.— The  defendant  ,-  — — — 

,'  ,  .  If  the  enumerit- 

paid  mto  court  t6/.  19/.  6^/.,  viz.  8/.  15/.  per  cent,  as  ed  articles, j^r/. 

general  average  on  the  cargo,  and  8/.  4/.  6rf.  as  a  partt-  -^^h,'*by'fe» 

ni&r  average  on  the  (hip.— There  was  a  verdidl  for  the  damage,  iiiev  are 

plaintiff  for  51/.  15/.,    fubje^  to   the  opinion  of   the  v»iue,  and  the 

court,  on  a  cafe,  which  flated,— That  the  fhip  failed  on  J*  ll*i"°l^"' 

'  '  *  ftrandedy  the  in« 

the  voyage  infured  on  the  2d  of  December  1783,  with  a  furcrU not  liable. 
cargo  of  fifhi  that  en  the  nth,  40  quintals  were  hove 
over  board,  for  the  prefervation  of  the  fhip  and  cargo ; 
that  on  the  20th^  26  quintals  more  were  thrown  over- 
board,  fbr  the  fame  purpofe  \  that  the  fhip  had  very  bad 
weather  till  the  j  oth  of  January y  when  fhe  was  obliged 
to  put  into  Lijhony  though  bound  to  Figara\  that  at 
lA^m  fhe  was  furveyed  by  the  board  of  health,  at  the 
dcfire  of  the  captain,  who  was  the  confignee  \  and  it  ap- 
peared to  th^m  that  the  cargo^  through  fea  damage,  was 

a  %  rendered 
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tendered  of  no  value  s  that  the  fliip,  therefore,  did  net 
proceed  to  Figara  — Upon  this  cafe  the  court  were  of 
opinion,  that  the  underwriter  was  anfwerabJe.  for  no 
more  than  he  had  paid  into  court  on  account  of  general 
average  on  the  cargo,  and  particular  average  on  the  llnp. 
— Lotxl  Mansfield  faid, — "  The  claufc  relative  tv.  fruit 
and  fifli  is  now  a' very  old  one  in  policies  of  infurance. 
The  irtfurcr  undertakes  for  all  lolFes  upon  thefe  articles, 
except  particular  damage,  within  a  certain  amount,  un- 
Icfs  the  fhip  be  ftranded  ;  he  therefc^re  engage's  againfl 
a  total  lofs.  Now  a  total  lofs  of  the  t!\ing  infurcd,  is 
the  abfolute  deftruBion  of  it  by  the  wreck  of  the  Jhip.  The 
fifli  may  all  come  to  port,  though,  from  the  nature  of 
the  commodity,  it  may  be  damaged,  it  may  be  ilinking : 
Still,  as  the  commodity  fpecifically  re  mams,  the  under- 
writer is  difcharged  (<j)" — Mr.  Juftice  Buller  faid,— 
"  That  fromnhe  firft  introduction  cl  the  chufe  in  1749* 
to  the  prefent  time,  tlie  underwriter  has  ncvtr  been  held 
anfwerable«  but  where  there  has  been  a  total  lofs  of  the 
articles  mentioned  in  it." 

In  the  next  cafe  which  occurred  on  this  fubjed,  lord 

'^  Kenyon^  at  n'lfi  priusy  held,   that  where  the  (hip  jias  been 

Jlrandedy  the  articles  mentioned  in  the  memorandum  are 

put  in  tlie  fam.e  (ituation  as  any  other  commodity ;   and 

that  the  infurers  become  liable  for  all  damage  which  they 

may  fudain,  though  not  arifing  from  the  (Iranding. 

Bwwfing  yf.Elmf.       There,  an  infurance  was  made  on  fi/h  on  board  the 

Tr!*i 790.  cited   ^J^pb,  *  from  Cljoleur  Bay  to  her  port  or  ports  of  dii^ 

*j  T,  R.  2f6.        <  charge,  .in  England^  Ireland^  Portugal^  Spain,  or  ItaJjf* 

The   memoran-  with  the  ufual  memorandum. — An  a£tion  was  brought 

dum    coatr^lt 

the  general  words  ««...««_«__«...«_««__«__.«.»«««..««_..,«__._«_»-.-_«__«.._«._^.«._.«. 

of  the  pulicy,  as 

Bir^  upln ' T**'       (^aP^thier,  (  Contrats  Mariimes,  n.  59 . )  holds,  that  if  a  cargo 

fk^amAing   the       of  com  \iiQQomt  entirely  rotten^  the  infured  canaot  abandon  ;  this 

eiiurac.aiedarti-  l>eiog  only  a  fimple  averacre,  which  would  not  excufe  the  in* 
cles   are   put  in    .       T  r  .         ,       «•      1       %   r    '   %  »t.  r        •        t 

the  fame  fitua-  iurco  trom  paying  the  Itipulatcd  might.     His  reafon  11,  that 

tion  as  any  other  though  the  corn  be  damaged  or  Ipoilcd,  it  ftHl  exifts.  The 
rhTlnfurJrf  be-  danugc  does  not  operate  an  eatire  lofs,  and  the  owner  is  not 
come  liable  fer  deprived  of  it.  Vid.  .£m«n/.  vol.  3.  p.  1 84.  But  fee  the  obier- 
?ai..H  T^lolmi  vations  of  lord  Kenywt  on  this  judgment  of  loid  MantfUld^  io 
though  not  ;iri(.  Bunutt  V.  Kenfington^  inf.  334.  and  thofe  of  lord  Ahmdej  «p*a 
Ing  from  the       jt  ia  Dyf(m  V.  RBwcrofty  inf.  258. 

•n 
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on  the  policy  to  recover  a  partial  lofs  fuftained  by"  the 
fiihj  the  fnip  haying  been^  as  the  declaration  (latedy 
Jirjifided :  that  is,  flie  was  in  fuch  a  leaky  condition,  that 
tlic  captain  and  crew  thought  it  neccflary  to  run  her  on 
fiiore  off  Ajaliiga^  for  their  own  prcfcrvation,  thinking  it 
would  be  iiupofliblc  to  get  her  into  port. — On  the  part 
of  the  defendant,  there  was  evidence  to  fhew'that  there 
was  no  neceliity  for  running  the  (hip  on  (hore,  but  that 
it  had  been  done  with  a  fraudulent  intention  ;  ^nd  it  was- 
contended,  that  even  fuppoiing  the  ihip  to  have   been  1 

unavoidably  ftranded,  the  greateft  part  of  the  damage 
fuftained  by  the  fiih  was  occafioned  by  its  having  been 
too  long  on  board,  and  not  by  any  defe^  in  the  fhip,  or 
by  her  being  ftranded. — Lord  Kenyon^  after  ftating  the 
evidence  to  the  jury,  t#ld  them,  that  if  they  (hould 
think  that  the  captain  and  crew  a£ted  bond  fide ^  and  that 
the  ihip  was  run  on  fhore  from  neceifity^  a  further  qiie£^ 
tion  would  arife  upen  the  conftru6lion  of  the  memo* 
randum,  which,  like  the  policy  xtfelf,  muft  be  interpreted 
by  the  ufage  of  merchants. — ^It  being  then  fignified  to 
his  lordfliip,  by  the  merchants  in  court,  that  there  was 
no  ufage  upon  the  fubjcfb,  and  that  the  queftion,  never 
having  before  oecurrtd,  was  then  for  his  decifion ;  he 
proceeded  to  obferve,  *<  That  the  general  mode  of  conftru* 
ing  deeds  to  which  there  are  exceptions,  was,  to  let  the 
exception  control  the  inflrument  as  lar  as  the  words  of 
it  extend,  and  no  farther ;  and  then,  upon  the  cafe  being 
taken  out  of  the  letter  of  the  exception,  the  deed  operates 
in  full  force  \  that,  agreeably  to  this  rule,  it  feemed  to 
him  that  the  ftranding  of  the  ihip  put  fiih  in  the  fame 
fituation  ^  any  other  commodity  not  mentioned  in  the 
memorandum,  and  the  underwriters  were  liable  for  all 
damage  fuftained  by  it ;  for  otherwife  there  would  be  a 
very  ccmfiderable  difficulty  in  afcertaining  how  much  of 
the  lofs  arofe  from  the  perils  infured  againft,  and  how 
much  from  the  perifliable  nature  of  the  commodity^ 
which  was  the  very  thing  the  memorandum  was  intenikd 
to  prevent." — But  a  verdi£l  was  given  for  the  defendant, 
on  the  ground  that  the  ihip  had  been  run  on  ibore  frau- 
dulently. 

ft  3  The 
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Tbiircvtvcdlord      T^  above  opimon  of  lord  Kenpn  ii  eonformable  to* 
Slan'nf^^*     that  of  Sir  Dujiey  Ryder,  m  the  cafe  of  CuntUlM  Y.LoMi. 
OmiiUM  ^Jjmd.  AJfurance  (0)  •    It  does  not  howerer  appear  by  the  agte  of 
^^'  the  cafe^  that  any  of  the  decifions  fubfequent  to  that  cafe» 

were  cited  upon  that  occafion.  Indeed  it  would  feeni| 
from  the  manner  in  which  lord  Kenyan  delivered  his 
opinion,  that  none  of  them  had  been  mentioned)  and 
ts  the  defendant  obtained  a  verdid  upon  anothergroundy 
atit  opinion  delivered  at  the  trial  nevef  became  the  fubjcA 
of  any  further  difcuflion. 

The  next  cafe  upon  this  fubje£i  came  before  the  court 

of  King's  Bench  in  17929  and  there  it  was  determined, 

that  if  a  mob  of  riotors  board  a  (hip,  and  oblige  the 

captain  to  fell  a  quantity  of  corn  at  an  inferior  price ;  the 

lofs  upon  this  is  not  in  nature  of  a  general  average*— 

9ut  ify  in   confequence  of  this  boarding,  the  (hip  be 

ftranded,  and  a  quantity  of  com  be  loft  \  this  is  a  lols  by 

Jhranding  within  the  memorandum)  for  which  the  infored 

may  recover  upon  a  count  applicable  to  fuch  lofs. 

Nfjbii  V.  tujk-         -^  infurance  was  made  on  a  cargo  confifting  of  m/UaA 

'"gf^  4  T.  R.    and  coals  from  Tougball  to  Sliga.    The  fliip  was  forced 

i *-       by  flrefs  of  weather  into  EUy  ffarhur,  in  fnlani,  and 

Uudaftip^lina  ^^^  happening  to  be  then  a  great  fcarcity  of  qam  a| 
oUife  the  op-  ^^^  place,  the  people  came  on  board  the  (hip  in  a  tamol* 

taiii«  to   fell  a  •  *      *  * 

quantity  of  corn  tuous  manner^  took  the ,  government  of  her  from  die 
pric"  the  klf«  Captain  and  crew,  and  weighed  her  anchor,  by  which  Ihe 
upon  thi»,  if  not  ixo9t  Upon  a  rccf  of  rocks,  where  (he  was  ftranded,  and 
■eral  average*  they  would  not  leave  her  till  they  obliged  the  captain  to 
I^eii^^Aia  fell  all  the  com,  except  about  ten  tons,  at  a  certain  Wte. 
boarding,  the  The  ten  tons  were,  however,  fpoiled,  in  confequence  of 
and  a  quantity  of  Ac  ftranding,  and  obliged  to  be  thrown  overboard.  The 
ST  ^-^"^  ^P  afterwards  arrived  SLtSligo  with  the  coalsy  which 
lof/by  Arandjof  Were  but  a  fmall  part  of  the  cargo.— There  weije  two 

H^'^um  I  "ui  co^*«  *"  ^  delaratiop,  one  alledging  the  lofs  to  h^ve 
tlw  owner  can  been  by  the  detention  rf  certmn  people  \  the  other  hjpira^i 
ZnfmTcmmt  ^^^  ^^  count  for  a  lofs  by ^randing.^^Thc  infui^  never 
fMra  loft  by     abandoned ;  andj  as  the  cargo j>roduced  three-fburths 

of  its  original  value^  there  could  be  no  total  lofiu  There 

M  Sup.as). 
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was,  hoiY^^>  ^  verdHft  for  the  plaintiff,  as  for  a  (otal 
lofs.-i^Upon  a  motion  to  fet  afide  this  verdid,  it  was 
contended  on  the  part  of  the  infured,  that  as  the  cap- 
lain^  was  obliged  to  let  the  people  take  the  eom,  to  in- 
dace  them  to  fpare  the  reft  of  the  cargo,  this  was  a  ge^ 
mral  average^  and  within  the  exception  in  the  memo- 
randum But,  even  fuppofing  this  not  to  be  a  general  , 
average,  yet,  that  the  meaning  of  the  memorandum  muft 
be  confined  to  the  fort  of  damage  which  is  naturally 
incident  ^to  the  commodities  there  fpecified,  being  of  a 
perifliable  nature,  and  liable  to  a  peculiar  fpecies  of  de- 
terioration, not  common  to  other  articles  \  and  that  a  lofs 
by  irrefiftable  force,  to  which  any  other  goods  were 
equally  liable,  could  -  never  be  within  the  meaning  of 
the  memorandum,  which  was  to  prevent  difputes  in  thefe 
articles  fubjeft  to  heat  and  putrefaflion. — But  the  court 
determined  that  the  plaintiff  could  not  recover  in  this 
aAion ;  becaufe  the  lofs  updn  the  com  which  was  foli,^ 
could  not  be  imputed  to  thtjlranditig ;  and,  as  to  the  ten 
tons  thrown  overboard,  though  that  was  a  lofs  occafioned 
by  the  ilraading,  yet  the  plaintiff  could  not  recover  for 
it,  becaufe  there  was  no  count  in  the  declaration  appli- 
cable to  fttch  a  lofs. — Lord  Kenyan  faid,  <*  That  if  a  par- 
tial lofs  could  have  been  recovered  upon  this  policy,  the 
plaintiff  might  have  recovered  for  the  lofs  by  pirates* 
But  as  this  was  a  policy  on  corn^  the  underwriter  was  lia- 
ble for  no  average,  unlefs  general, or  the  (hip  were  ftranded  \ 
fliat  this  was  not  a  general  saverage^  becaufe  the  whole 
advencttce  was  never  in  jeopardy ;  for  the  perfons  who 
took  the  com,  intended  no  injury  to  the  fhip,  or  any 
other  part  of  the  cargo  but  the  corn  ;  and  therefore  the 
4)iwncrs  of  the  corn  could  never  have  called  on  the  other 
<ywners  to  contribute,  as  upon  a  general  average ;  that  The  meaDinc  of 
the  meaning  of  the  memorandum  was,  that  as  it  might  t|>e  meinoraa- 
be  difficult  to  afcertain  whether  a  damage  to  the  articles 
enumerated  in  it  arofe  from  accident,  or  the  nature  of 
the  articles  themfelves,  this  memorandum  was  inferted 
in  aH  policies  to  prevent  difputes,  by  providing  that  the 
infmrer  ihould  not  pay  any  average  on  thofe  articles,  unlefs 
general^  or  the  (hip  were  ftranded }  that  when  the  ihip 
Si  ftrandedj  the  underwriters  agree  to  afcribe  the  lofs  to 

a  4  *     the 
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the  ftrahding,  as  beii^   the  moft  probable  occaOon  of 

the  damage,  though  that  fad  cannot  always  be  afcer- 

tained/ ' — ^Mr.  Juftice  Buller  agreed,  *«  that  there  could  be 

no  general  average,  for  the  reafons  already  given.     And, 

as  to  the  ftrandingi  he  faid  the  infured  were  entitled  to 

recover,  for  any  lofs  occqfioned  by  Jtranding^  provided  it  vjert 

an  immediate  and  dire5i  confequence  of  thejhranding  [a)  \  and 

therefore  the  lofs  of  that  which  was  thrown  overboard 

being  afcribable  to  the  ftranding,  and  being  a  dired  and 

immediate   confequence   of    the   peril   infured^  againil, 

might  have  been  recovered,  had  there  been  any  count  in 

the  declaration,  applicable  to  a  lofs  by  ftranding.     But 

that  the  lofs  upon  the  corn  taken  by  the  rioters^  was  not 

the  confequence  of  the  ftranding,  but  the  rioters  took  pof- 

fefRon  of  the  (hip,  in  order  to  get  at  the  com ;  and  diis 

was  the  *caufe^  and  not  the  confequence  of  the  ftranding.'* 

Ifthefliipbenot       In  the  next  cafe  which  occurs  on   this  fubjed,  lord 

fJr'e'd^c-inor  IL'  Kenyon,  at  nij! prius,  adopts  the  principle  of  the  cafes  of 

cover  for  any    Mofon  V.  Skurrav  (b)^  and  Cocking  y.Frafer(c)\  namely^ 

ever  great,  uniefs  that,  m  the  cafc   of   any  of  the  enumerated   articles, 

it  be  a  gfnerm/  ^h^rc  the  fliio  has  not  been  ftranded,  the  infured  can- 

not  recover  for  any  partial  lofs,  however  great,  which 

is  not  of  the  nature  of  a  general  average ;  and  th^jt,  ill 

fuch  cafe,  he  can  only  recover  as  for  a  t^al  lofs\  and 

then  the  voyage  muft  either  have  been  loft,  or  the  gooda 

ivholly  deftroyed. 

M'Jndrruft  t.        That  was  an  infurance  on  fruit  from  Ltfhm  to  Lonehfu 

»ite>  Mich.  1793.  It  appeared  that  the  fliip  was  captured,  recaptured,  and 

*'*''.il!il_      breught  into  Portfmouth^   from  whence  ihc  afterwafdi 

A  cargo  of  fruit  Came  to  London  \  that  the  cargo,  in  confequence  of  the 

rc-«pmrcd,  and  l«igth  of  the  voyage,  occafioned  by  the  capture,  had  fufc 

brought  to  the  taincd  damage   to  the  amount  of  So  per  cent.  %  that  the 

port  of  Hrftina-    .     -         ,  -  1      r     1  .«     t       «  •  ^  r 

tion,  but  damag.  lufurcd  never  heard  of  the  capture,  till  the  ihip  was  fate 
by  ?»?c  ^mCT  *^  Portfm$uth^  and  then  offered  to  abandon. — LonI  JEw- 

At   there    was 

licit  her  a  ftrmntlm  -      "  .  -■ 

infr,   nor  a   total 

lofi  by  the  c«p-  (a^  This  doctrine  it  eonformabll^  to  the  fentireents  of  lord 
bnot  liaWe,^^^^^^  Jlf4»~/f^/^  i«  the  cafct  of  IViifomT.  Smith,  fup.  224.  and  CocUiq 
thei  to  a  partial,  ▼•  Frafer^  fup.  S27.  B«t  fince  the  cafe  of  Burnett  v.  Kenjingtmh 
m  a  total  loft.       ^hich  will  bc  cited  prefently^  that  doarine  has  been  quite  ex- 

plodcd. C*)  Sttp.;226. (r)  Sup.  2ZJ. 
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jm^  who  tried  the  caufe,  faid, — ^'  As  there  has  been  no 
firandkngy  there  cannot  be  a  recovery  for  a  partial  lofs. 
The  queftion  then  is.  Whether  the  infured  can  recover 
as  for  a  total  lofs  ?   Had  the  plaintiff  heard  of  the  capture 
only,  he  might  have  abamloned :  But  he  hears  nothing 
of  the  accident,  till  the  (hip  is  in  fafety.    The  cargo  To  ftcover   m 
arrives  at  the  port  of  deftination ;  and  though  it  is  good  {"J^^J^^oft*  /hll 
for  very  little  \  yet  it  has  invariably  been  held,  that  the  voyage  muft  ei- 
voyage  muft  either  have  been  loft,  or  the  cargo,  (if  it  be  \,,^^  or  the  goods 
one  of  the  articles  mentioned  in  the  memorandum),  muft  ^*^*^**y  <J«*'<»- 
be  wholly  and  actually  deftroyed,  to  entitle  the  infured 
to  recover." — ^The  plaintiff  was  nonfuited. 

It  may  not  be  improper  here  to  obferv^,  that  the  con-, 
eluding  words  of  the  learned  judge,  taken  in  an  unqua- 
lified fenfe,  might  miflead  perfons  not  famili^o*  with  the 
law  of  infurance.  Under  the  memorandum,  the  infured 
would  be  entitled  to  recover  for  any  partial  lojs^  however 
{mall,  of  the  nature  of  a  general  average :  For  inftance,  he 
might  recover  his  proportion  of  the  falvage  to  the  re« 
captors.  His  Lordihip's  words  ought  therefore  to  be 
underftood,  as  he  muft  have  intended  them,  to  relate 
only  to  the  cafe  before  him,  where  the  queftion  was, 
whether  the  infured  could  recover  for  the  particular 
damage  done  to  the  fruit,  in  confequence  of  the  length  of 
fit  voyage^  occafioned  by  the  capture,  which  was  a  partial 
lofs,  not  of  the  nature  of  general  average. 

Thus  far  has  remained  undetermined,  the  important  ifii«ovfc«ti«i, 
jueftion,  whether  the  words,  «  or  thejbip  be  Jlranded^'  blTft^d^  '^S 
make  a  condition,  fo  as  to  let  in  the  infured,  upon  that  iniarer  »  Uabi« 
event  happening,  to  prove  his  whole  partial  lofs  upon  j^J,  ^lof^thm 
any  of  the  enumerated  articles,  from  whatever  caufe  artic|p%io«fbit 
fuch  lofs  may  have  arifen,  as  it  was  originally  held  by  Sir  thcftnndiBg,but 
Dudley  Ryder  {a) ;  and  afterwards  by  lord  Kenyon  (i) : —  ^«J?  ^"^^  ^^^ 
Or  whether  thofe  words  amount  only  to  an  exception ;  fo 
as  to  confine  the  liability  of  the  infurer  to  partial  loffes 
ariSng  from  the  ftranding  only  j   according  to  the  opi- 


{a)  Im  Cantillom  v.  Lond.  AJfur,  fup.  gl.3.  '  ■■    (3)  In  Boi»m 
fi^  V.  Slf^/Ucf  fup*  228.  and  V^itt  v  Itu/lington,  fup.  230. 

niont 
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nions  of  lord  MansfiiUHa\  aind  of  Mr.  Juftice  jBU7^(>). 

-—But  sit  length,  in  die  following  cafe^  this  qoeftiaii 

came  dire£U7  before  the  court  of  King's  Bench ;  aad  it 

was  there,  after  folemn  argument,  and  apon  great  con<* 

fideration,  determined,  that  a  ftranding  deftrojs  the  er-^ 

ception  in  the  memorandum,  and  lets  in  the  genend 

w(>rd8  of  the  policy ;  and  that,  therefore,  where  Ae  fliip 

has  been  ftranded,  the  infurer  is  liable  for  any  partial  lofii 

fuftained  by  any  of  the  enumerated  articles,  thoi^h  fucfa 

lofs  did  not  arife  from  the  ftranding,  but  folely  6onr 

fome  other'  Kratife. 

Bwrmt  T.  Ktn.        That  was  the  cafe  of  an  infurance  on  frtdi  on  board 

sio.  s'.  C.  Efp!  ^  Commerce^  *  At  and  from  Malaga  and  FeUz  Malaga 

^P^4»^  c  to  Plynwitb  and  Port/fnouib/^^Tbt  plaintiff  declared  as 

A  ihip,  witb  1  for  a  total  lofs  of  the  goods  infured,  by  the  perils  of  the 

?rito^a^funk.  fca,  and  xhtjbranding  of  the  JUp.— It  appeared  that  the 

CM  rack,  and  re-  (hip^  on  the  29th  of  January  1 795,  in  the  courfe  of  the 


^  ,  lb  that  it  Topge,  arrived  off  &x//)r,  and  that  morning  ftruck  npoof 
fcl^'to*  ^^  *  funkcn  rock,  about  three  l&gues  fv^  the  ifland  5  that 
Wr  on  Sim,  t»  (he  did  not  remain  on  the  rock  ;  but,  m  confequeiioe  of 
and  cargo.  Tfale  the  ftriking  thercon,  feveral  of  her  planks  were  ftarted,^ 
ikip,howcver,ar.  ^^^  ^^  water  immediately  flowed  into  the  hold  and  orer 

Fivct  at  ncF  port  • 

of  dcftination,  thc  cargo,  and  continued  to  increafe  in  the  hbld  for 
sreatij  damaged,  about  thrce  houTS;  that  about  noon  the  fame  day,  die  fliip 
^l^iS^lti  ^^^  ft«ndcd  upon  thc  beach  at  SaUy^  by  thc  captab, 
coorcqucncc  cf  undcr  die  dire£^ions  of  the  pilot  from  the  iflandf  in 
liic  wL^Tht  order  to  fave  die  (hip  and  cargo  \  that  the  (hip  Gontinoed 
kirorcr  u  liable  fon^^  jyjie  ou  thc  bcach,  during  which  the  water  flowed 

for    thifl   pamal    .  r     i  1  ^   « 

loTf,  tbough  it  ip  and  oyer  part  of  the  cargo,  at  the  return  of  the  tide ; 

thcSiutfiog.^'"  th^t  (he  was  afterwards  got  off,  proceeded  on  her  ▼oyage9 

%^d  arrived  at  Plymouth  on  the  24th  of  Fdruarj  with  die 
greateft  part  of  her  cargo  j  that  thc  fruit  was  very  mu^h 
damaged,  and  a  (mall  part  of  it  left  at  SciUy^  being  in* 
tirely  unfit  for  ufe ;  that  the  (hip  received  no  damage  in 
confegucnce  of  thcjlrafuliftgi  but  the  damage  (he  re- 
ceived was  entirely  from  the  rock  on  which  (he  ftmck^ 


{a)  In  Wilfon  v.  Stmti.  fup.  2ft4.  and  C9cUug  v*  Fnftr  fap. 

^•— — ^i)}  In  Iftjiin  V.  Lu/kh^oof  fup.  330. 

which 
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whidi  alone  occafion^  the  damage  to  the  carpo,  partly 

by  die  water  which  flowed  into  the  (hip^  previous,  partly     . 

by  tiiat  which  flowed  in  fubfequent,  to  the  ftranding**-** 

There  was  a  yerdift  for  the  plaintiff^  fubje£l  to  the  opi« 

aion  of  the  court  upon  the  above  izCts. — The  only  quef- 

tioa  was,  whether,  as  the  (hip  was  in  izQc  ftranded  in 

die  courfe  of  her  voyage^  |he  infurers  were  liable  for 

a  partial  lofs,  arifing  folely  from  the  perils  of  the  fea, 

aiid  not  from  the  zSi  of  ftrandingt— The  court,  after  two  ^ 

arguments,  were  of  opinion  that  the  {daintiiF  was  entitled 

to  recover  the  whole   partial  lofs.^^-Lord  Kifiy0n  (aid, 

*-H  The  words  of  the  policy  are  general,    including 

all    cafes  c    Then  comes   the    memorandum^    ^*  com, 

«^  fifli,  fait,  fnut,  flour,  and  feed,  warranted  free  from 

^  average,  unk/s  general  or  the  Jbip  be  Jhranded^**    This, 

^lerefore,  lets  in  a  general  average  ^  and  I  do  not  know 

\tBm  to  conltrue  the  words  grammatically,  but  Jby  faying,  11  t\m  %Xm  ^ 

&at  if  the  ftnp  be  Jhanded^  that  deftrojs  the  exceftion^  mid  Mt^tmlm 

kt  in  tbt  general  words  of  the  policy.    If  a  general  pro-  etpUti,  n6  kti 

tifionbe  made  in  any  inftniment,  and  it  be  there  faid,  !!!ordioftbtp#- 

dot  certain  things  (hall  be  excepted,  unlefs  another  diing  ^* 

happen;  if  that  other  thing  do  happen,  it  deftroys  the 

•xceptien,  and  gives  efFe£t  to  the  general  operadon  o£ 

die  deed.— "Wi thou t  entering  into  the  reafons  for  intro* 

4Qdngthis  exception,  on  the  grammatical  conftrudiondf 

the  vhple,  I  haye  qo  doubt. — The  cafe  of  CantiUon  r* 

Lmd.  AJf.  Comp.  as  dated  by  Sir  Fletcb^  Norton^  in  3  Bttr.^ 

'553(4)1  which  is  better  authority  than  Mnipm^  is  a 

judicial  decifion  on  the  very  point,  by  a  jury  of  mer* 

dianu,  under  the  diredions  of  Lord  C.  J.  Rydtr^  who 

bdd  that  the  words,  «  or  the  Jbip  he  Jhranded^  amonntei 

to  a  conditiwf  and  that,  by  the  (hip's  being  (tranded,  the 

inliuedwas  let  in  to  claim  his  whole  partial  lofs«    TUt 

dtcifion  was  acquiefced  in  at  the  time,  and  the  infurance 

iompames  altered  the  form  of  their  policies  in  confe-  ^ 

fKiice  of  it.     Generally  fpeaking,  if  I  were  bound  t» 

dedde  between  the  opinions  of  lord  Mansfield  and  lord 

^]*  Ryder,  perhaps  I  (hould  be  guided  by  the  former 

i»  preference  to  the  htter:  But  what  fell  from  him  in 


«■ 
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the  cafe  of  Wilfon  v.  Smith  {a)  waft^only  an  obiter  diSumi: 

and  I  confefs  it  does  not  bring  convi&ion  to  my  mind* 

Lon*  MansfielJ'%  With  regard  to  Cocking  v.  Frafer  (Jf\  it  is  fufficient  to  fay^ 

•afe  "o7'  Cockiml  ^^^  thcrc  was  no  ftranding  in  ^hat  cafe :  What  was  there 

Y.  Frm/cr,  quel-  faid  was  iikcwifc  an  obiter  diHum  ;  and  I  cannot  fubfcribe  to 

the  opinion  there  given,  that  <  if  the  commodity  fpecifcaliy 
*  remain^  the  underwriter  is  dicbarged*     But  if  fiih  Le  de-^ 
teriorated  by  the  accident  of  franding^  the  underwriters 
would  be  anfwerable,  though  the  article  fpecifically  re« 
mained.     If  it  had  been  intended  that  the  underwriters 
fliould  only  be  anfwerable  for  the  damage  that  arifes  in 
confequence  of  the  ftranding,  a  fmall  variation  of  ex* 
predion  would  have  removed  all  difficulty;  they  would 
have  faid,  unlefs  for  loflts  occafwned  by  ftranding :  But, 
in  the  body  of  the  policy,  they  have  infured  againft  all 
lofies  front  the  caufes  there  enumerated,  which  include 
ftranding  \  and  then  follows  this  memorandum,  the  cvi* 
dent  meaning  of  which  is,  <  free  from  average  unlefs  gc« 
<  neraly  or  unlefs  the  ftiip  be  ftranded :'  So  that,  if  the. 
fiiip  be  ftranded,  the  infurcrs  fay  they  willi>e  anfweiable 
for  an  average  lofs.     That  appears  to  me  to  be  the  tme 
ftnfe  and  grammatical  conftru£lion  of  the  policy ;  and 
thinking  fo,  I  am  bound  to  give  the  fame  opinion  I  for- 
merly gave  (r),  not  becaufe  I  gave  that  opinion  before^ 
but  becaufe  1  am  convinced  by  the  reafoning  that  led  to 
It,** — Mr.  Jufticc  Afbhurft  faid, — "  As  it  is  difficulty  where 
a  {hip  is  ftranded,  to  determine  whether  or  not  the  da- 
mage to  the  cargo  arofe  from  the  ftranding,  or  in  what 
degree  it  was  imputable  to  that  caufe,  this  memorandum 
feems  to  have  been  introduced  to  avoid  that  inquiry,  and 
that,  when  the  fliip  has  been  ftranded,  the  infurers  oon* 

fSHit  to  afcribe  the  lofs  to  that  caufe.     This  conftniftion, 
wiiich  has  already  been  put  on  the  memorandum  in  the 

cafes  of  Cantillon  v.  Lond.  JJjfl  Comp.  and  NeJUit  ▼•  £5^ 

mgtony  will  prevent  endlefs litigation/' — Mr.  Juftice  Lmom 

rmce  faid, — ^«  Although  the  jury  found  that  part  of  the 


•  {m)  Sup.  334. (3)  Sup.  227.     Vid.  fup.  sa8«  aote  (a). 

— — (^)  In  the  cafes  of  Ne/iitt  v.  L^flnnpm^  fup*  ajp.  aad 
Bofuring  t.  Elm/Ue^  fup.  228. 

damage 
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damage  happened  after  the  (branding ;  it  is  alfo  found  as 
a  izGt^  that  the  (hip  received  no  damage  io  confe^uence 
tf  thi  Jtranding ,  and  if  the  ftiip  had  not  been  ftranded, 
Tjipth  the  fhip  and  cargo   would  have   been  totally  loft. 
Tht  queftion,   therefore,  is,  whether  an  average  lofs  is 
payable  to  any  amount,   however  great,  from  nvhatever 
caufe  ft  may  artfe^  if  the  fhip  happen  to  be  ftranded.     If 
the  exception  in  the  memorandum  be  confined  to  loffbs 
arifing  from  the  ftranding,  it  mud  be  from  this  confider- 
ation,  that  othcrwife  it  might  be  a  temptation  t6  the 
mafter  to  ftrand  the  fhip,  if  any  triflng  damage  were 
done  to  the  cargo,  to  enable   the  infured  to  recover.—^ 
However,  where  the  words  of  the  policy  are  inaccurate, 
and  where  there  are  inconveniences  attending  each  con-* 
ilru^iion   of  it,    if  the  cafe   has  ever   been  decided,  I 
think  we  ought  to  be  guided  by  it.     In  the  cafe  of  Wil^ 
fon  V.  Smithy  lord  Mansfield  feemed   to  think,  that  the 
word  <<  unlef/*  did  not  create  a  condition ;  but  that  the 
meaning  of  the  exception  was,  that  the  underwriters 
ihould  only  be  liable  for  a  partial  Ipfs  in  two  cafes,  one 
where  there  is  general  average,  the  other  where  the  ds- 
msLgearifes  from  the  ftranding.     But,  in  foconHdering  it^ 
lord  Mansfield  went  beyond  the  fafts  of  the  cafe  then 
before  the  court ;  for  there  the  queftion  was,  whether 
the  infured  was  entitled  to  recover  a  partial  lofs  frem  th^ 
circumftance  of  his  being  intitled  to  a  general  average  1 
Now  the  words  of  the  exception  are  not  **  warranted  free 
from  average,  unlefs  there  be  a  general  average^  or  unlefs 
the  (hip  be  ftranded ;"  but  warranted  free  from  averagej 
*«  unlefs  general,  or  the  fliip  be  ftranded."    Tlierefore, 
as  there  is  a  difference  in  the  expreflioh  of  thefe  two  ex* 
ceptions,  perhaps  it  may  be  confidered  as  a  condition^  as 
applied  to  the  Jlrandingf  though  it  be  not  a  condition,  as 
applied  to  the^vrr^^^.     If  fo,  then  there  is  only  one 
authority  in  point,  that   of  Cantillon  v.  Lond  AJfttrance^ 
in  which  cafe  it  was  confidered,  that  the  ftranding  was 
a  conditi6n,  and  that  the  underwriters  were  liable  on  die 
happening  of  that  condition.    Therefore,   as  the  very 
qneftion  has  been  once  decided,  I  think  it  ought  to  go* 
?em  our  decifion  in  this  cafe,  efpecially  as  the  queftion 

14  arife*' 
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altfes  on  die  conftru^lion  of  an  inftrameat  fo  inaccu- 
ntelj  penned  as  a  policy  of  infurance." 

If,  bj  the  perib  of  the  fea^  any  of  the   enumerated 

ardcles  be  fo  damaged  as  to  be  of  no  value,  though  they 

remain  in  fpecie,  this  will  be  a-total  lofs^  againil  which 

the  memorandum  will  not  prote£l  the  underwriters. 

0|i/iitand«tbert       As  where  a  cargo  oi  fruh  was  infured  from  Ca£%  to 

^Jhf.igpl/.      Lcndofif  with  the  ufual  memorandum   in  the  policy •<^-* 

^'^  The  fliip  failed  on  the  15  th  of  February  i8oa,  but  wa^ 

A  ftipy  with  ft  forced  by  ftorms  and  tempeftuous  weadier,  firft  to  puf 

hnt^i^lkr^  into  Palma$  and  afterwards  into  Santa  CruZf  where  (he 

«fweathcrtoput  arrived  the  3d.  of  May.    There  it  was  found  that  the 

into  a  port  out  of  mf  .        ^ 

thccourfeofher  fruit  had  received  fo  much  damage  from  the  fea  water 
SSTtte^^^fwU  ^^  it  was  rotten,  and  ftunk  to  fo  great  a  degree  that  the 
fpoikd  by  the  government  there  prohibited  the  landing  of  it ;  and  it 
ranen,  and  it  be-  was  neccfiarily  thrown  overboard.  The  (hip  was  alfo 
^'J^J^f^^y  fo  much  damaged  as  to  be  unable  to  proceed  on  the 
bowd :— This  U  *vopge,  and  was  neceflarily  fold.— Upon  this  cafe  the 

court  determined  that  the  infured  were  entitled  to  re* 
cover  as  for  a  total  lofs. — Lord  Alvanley  faid : — ^  The 
meaning  of  the  memorandum  is,  that,  unlefs  the  confe* 
quence  of  the  damage  be  the  total  lofs  of  the  commo- 
dity, the  underwriter  does  not  agree  to  be  anfwerable : 
Bnt  if  the  conunodity  be  totally  loft  to  the  infured,  he 
undertakes  to  pay.  Cafes  like  the  prefcnt  are  generally 
fufpicious."  If  the  voyage  be  protracted,  deterioradOQ 
neceflarily  takes  place ;  and  it  becomes  the  intereft  of  the 
V^ured  to  turn  this  into  a  total  lofs.  We  ought,  in- 
deed, to  look  at  thb  cafe  with  fufpicion,  where  diere  is 
fo  much  temptation  to  throw  the  cargo  overboard*  But 
here  there  was  a  pianifeft  neceflity  for  doing  fo.  Had 
it  not  been  thus  annihilated,  it  would  have  been  annihi* 
lated  by  putrefaction.  The  cafe  of  Cocking  v.  Frafer{a) 
was  the  only  thing  that  raifed  any  doubt  in  my  mind. 
'  But  the  authority  of  that  cafe  is  much  (haken  by  the 
obfervatiohs  of  lord  Kenyon  in  Burnet  v.  Kenfitigton  (^).— 
Mr*  Juftice  Heath  faid : — <<  As  the  cargo  was  neceflarily 
thrown  overboard,  the  cafe  does  not  fall  within  the  ex* 


(a)  S*p.  227.*«-— (*J  Sup.  334. 
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ception  in  tbe  memoranduxn}  and  i$  not  governed  by  the 

cafe  of  Cocking  v.  Frafer.     Had  it  been  the  fame  in  cir* 

ci^miUnces  as  Cocking  v.  Frafer^  it  would  have  been  ne- 

cefiaiy  for  us  to  confider  how  far  that  cafe  has  been  im«> 

peached  by  the  obfervations  of  lord  Kgnyon  in  Burmtr. 

KenfingtonJ^-^^T.  Jufticc  Cbambre  faid : — «'  The   cargo 

being  neceflarily  thrown  overboard,  and  the  (hip  being  un« 

able  to  proceed,  this  made  a  complete  end  of  the  voyage  : 

And  though  the  cargo  might  be  faid  to  exift  in  fpecitf 

yet,  in  value>  it  did  not  exift  at  all.     By  the  memoran* 

dum  the  underwriters  pro~te£l  themfelves  againft  partial  ' 

damages ;  becaufc  the  enumerated  articles  being  perifli- 

able  in  their  nature,  it  would  be  impoffibk  to  afcertain 

with  exa£^nefs  what  part  of  the  lofs  arofe  from  the  na-  *> 

ture  of  thexommodity,  and  what  from  fea-damage.    If 

ever  there  was  a  cafe  of  total  lofs,  it  certainly  is  the 

prefent." 

Notwidiftanding  the  number  of  cafes  which  have  been  Whetbtr theme- 
decided  upon  the  conftru6lion  of  the  memorandum,  it  •nptfthciofbrer 
ftUl  remains  a  queftion,  whether  the  loffes  from  which  !!?"^'*^rfn^' 
the  infurer  is  exempted  by  it,  comprehend  the  t§tal  lofs  of  vid«aL 
an  efaire  individual^  as  well  as  a  partial  injury  to  the  whoU 
of  the  fpecies  of  goods  which  are  exempted  by  the  me« 
morandum  from  fmall  average  lofles:  As  if  out  of  10 1 
hogflieadt  of  fugar  of  equal  value,  five  are  fo  completely 
Jpoiled  in  the  vopge  as  to  be  wQrth  nothing,  and  tliere- 
fore  totMlly  loft. — 11  this  lofs  be  calculated  upon  the  whole  ^ 
loi  hogfheads,  it  will  not  amount  to  five  per  cent, — ^In 
fttch  a  cafe,  it  has  been  thought,  that  the  infurer  would 
be  prote£ied  by  the  memorandum,  {a).     As  the  quef- 
tion has  never,  \  believe,  been  diredlly  agitated  in  our 
courts,  I  will  not  prefume  to  fay  how  it  ought  to  be 
dedded« 

As  to  what  (hall  amount  to  zjtranding^  within  the  Metninf  of  th* 
meaning  of  the  memorandum,  two  cafes  have  occurred  ^**   ^     Hr 
where  that  was  the  principal  queftion.     In  the  firft  of  ^^^'^ll^* 
thefe  it  appeared  that  a  (hip  having  run  on  fome  wooden  ^^^  i799- 
piles,  four  feet  under  water,  ereded   in  Wijbtacb  river^ 


about 


^ 
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at)cut  nine  jzxAs  from  the  fhore,  but  placed  there  to 
keep  up  the  banks  of  the  rivery'and  lay  on  thefe  piles  till 
they  were  cut  away. — ^Lord  Kenyon  told  the  jury  that  this 
was  a  ftrandingy  within  the  meaning  of  the  memoran- 
dum, ib  as  to  let  in  the  infured  to  claim  a  partial  lofs  on 
com. 
Maf^Mfv.Hfmk/e,       Thc  othcr  cafe  was  an  infurance  on  fruity   onboard 

*^?« o.'h^'*'  ^^^  ^"^ ^'^''^^  \^yind.  to  the  port  of  Lond»n.  Thc  (hip 
jWyrMth  itoi.  arriTcd  in  the  Barnes  s  but  upon  her  coming  up  to  xht 
A  (hip,  in  the  ^^A  which  was  fuU  of  vcflels,  one  brig  ran  foul  of  her 
m^,  It  run  foul  ^©^^  ^^d  another  of  he^  ftcrn,  in  confequencc  of  which 
vcflels,  and  fiic  was  driven  aground,  and  continued  in  that  Ctuation 
whl^  Se"*«^'  *°  ^^^^^  AMTixig  which  period  feveral  other  veffels  ran 
niaiatan  bourt  foul  of  hcr. — To  provc  that  this  was  zjlranding^  within 
frmmUngg,        *  tfac  meaning  of  th#  memorandum   fo  as  to  entitle  the 

infured  to  recover  for  a  partial  damage  to  the  fruit,  it 
was   contended    that,     though    every   touching   of     thc 
ground  could  not  be  deemed  a  ftranding  \  yet,  that  a 
(hip's  taking   the  ground,  and  .remaininf^  there  a  con- 
fiderable  time,  mufl  neceflarily  be  confidered  as  a  ftrand- 
ing, whether  it  proceeded  from  the  violence  of  the  wind, 
or  from  an  accident,  as  in  this  cafe ;  for  a  ftranding  did 
not  depend  on  the  nature  of  the  ground  on  which  the 
ve&l  was  caft,  or  the  means  by  which  flie  was  thrown 
there,  nor  the  length  of  time  Ihe  remained  in  that  fitua* 
tion. — On  the  other  fide  it  was  infifted  that  the  memo- 
randum would  be  of  little   ufe,  and  the  fituation  of  the 
infurer  precarious  indeed,  if  this  could  be  confidered  as 
a  ftranding  \  that,  on  the  contrary,  that  only  could  be 
demeed  a  ftranding,  within  the  meaning  of  the  memo- 
randum, where  a  ftiip  was  either  caft  on  fliore  by  the 
violence  of  the  winds  and  waves,  or  run  aground  ta 
to  avoid  a  greater  danger.— Lord  Kenyon  told  the  jury 
that  unikilled  as  he  was  in  naudcal  affairs,  he  thought 
be  could  fafely  pronounce  tliis  to  be  no  ftranding.— -The 
jury  were  of  this  opinion,  and  found  a  verdi^  iot  tbt 
defendant. 
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For  what  Loffcs  the  Oiuners  and  Majler  of  ths  Ship 

are  liable.  ^ 

THERE  arc  certain  injuries  andlofles  to  which  goods   Lofet  not  iirif- 
on  fliip-board  are  expofed,  which  cannot  properly  be  faid   jj^fji,  ^7™  e  fea, 
to  arife  from  the  perils  of  the  fea ;  but  arc  imputable  to  ■"<*  ^*^^  wXxich 
the  owners  of  the  Ihip,  or  to  tlie  negligence  or  mifcon-   Uable, 
duel  of  the  perfons  ci^ployed  by  them  on  board.     In  all 
fuch  cafes,  the  owners,  in  rcfp^  of  the  freight,  arc  an- 
fwerable  to  the  owner  of  the  goods  fcir   fuch  lofs  or 
damajTc,  fubjeft,  however,  to  certain  regulations  and  rc- 
ftridlions  which  we  ftip.ll  prefently  have  occafion  to  notice. 

Thus,  if  any  lofs  or  damage  happen  to  the  goods,  Ai  cfamage  hap. 
from  any  fault  or  defcft  of  the  (hip,  not  arifing  from  aui^Sf  liJihj!  . 
fea  damage,  or  from  r.ny  accident  or  misfortune  in 
the  voyage,  but  from  fome  latent  defeft  before  fhe 
failed ;  the  owner  of  the  goods  has  his  remedy  againft 
the  owners  of  the  fhip,  for  fuch  lofs  or  damage ;  and 
the  infurer,  in  fuch  cafe,  is  not  liable,  becaufe,  in 
every  contract  of  infurancc,  there  is  an  implied  warranty, 
that  the  fljip  is  fea-worthy  ;  and  if  it  appear  that  flic  was 
not  fo,  the  contrafl  is  void  {a). 

In  many  cafes,  the  mafler  alfo,  as  well  as  the  owners,  In  what  caf<rf 
is  anfwerable ;  for  though  his  iappointment  gives  him  no  is  liabk. 
property  in  the  fliip,  cither  general  or  fpecial,  yet  it  is 
the  policy  of  the  law  to  hold  him  refponfiblc  for  afl  lofs 
or  damage  that  may  happen  to  the  goods  committed  to 
his  charge,  whether  it  arife  from  the  negligence,  igno- 
rance, or  wilful  mifcontiu6l  of  himfelf  or  his  mariners, 
or  any  other  on  board  the  fliip.  As  foon,  therefore,  as 
goods  are  put  en  board,  they  are  in  the  mafter's  charge  ; 
and  he  is  bound  to  deliver  them  again  in  the  fame  ftate  ia 
which  they  were  fliipped  ;  and  he,  as  well  as  the  owners. 


{a)  Vid.  Val.ioKx,  i.  p.  654.     Foth'mr^  h.  t.  n.  66,    Erneng. 
torn.  I.  p.  5 So.  fup.  ch.  5.  f.  !.• 
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is  anfwerable  for  all  lofs  or  damage  the j  may  fuftain,  un- 
Icfs  it  proceed  from  an  inherent  defeft  in  the  article^  or 
from  fomc  accident  or  misfortune,  which  could  not  be 
Thfutreanfwer-  forefeen  or  prevented.  The  mafter,  therefore,  as  well  as 
damage  occ-ifi-  ^^  owncrs,  is  Kablc  for  all  injuries  occaGoned  by  bad 
S^'^a  e^  wet  ftowage,  or  the  goods  being  expofed  to  wet;  for  loflet 
rheft,  embeuie-  by  theft  or  cmbezzlcment  of  the  mariners  on  board  {a)  y 
meat,  rats,    c.     ^^^  ^^^  ^^^  damage  done  by  rats,  unlefs  it  appear  that  all 

neceffary  precautions  were  ufed  to  prevent  it(i). — This 

IS  the  rule  of  the  marine  law  (^),  and  with  it  agrees  the 

common,  law  of  England^  which  considers  the  owners,  as 

welt  as  the  maftcr,  as  common  carriers,  and  anfwerable 

for  all  lofTes,  except  fuch  as  arife  from  the  z(k.  of  God, 

the  king's   enemies,   or  the  perils  of  the  fea.     This  is 

ftrongly  exemplified  in  the  following  cafe. 

Jftr/i  %L  ^lu€y         A  quantity  of  goods  were  fcnt  on  board  a  (hip,  and 

f.  \X\Q,.\vcni   after  tliey  were  (lowed,  a  number  of  perfons,  under  prc- 

%fio.xi%  I.Kay,   x,t\\z^  of  beine  prcfs-mafters,  entered   the  (hip  in   the 

2'Kth.  7*.  III.  night,  and  robbed  her  of  the  goods. — An  adlion  being 

'^^j; brought  againft  the  mafter,  by  the  owner  of  the  goods, 

A  number  of  he  Contended  that  no  negligence  was  imputable  to  him ; 
pretence  of  being  that  hc  had  a  fufTicicnt  guard  on  board,  that  the  goods 
•  preiTi  gang,  en.  ^jj  lockcd  up   undcr   the    hatchcs,   and  that  the 

teraOiipandcar-  *  *  ' 

ry  away  goodi :  thicvcs  Came  as  prefs-mafters,  and  by  force  robbed  the 
fwerable,  though   fhip  ',  that  this  was  that  fort  of  w  majors  which  he  could 

S^ctuuiJil^  *"  ^^^  ^^^^^  >   ^"^  ^^^^  though  he  was  mafter  of  the  flup, 

yet  he  had  no  fliare  in  her,  and  was  only  in  nature  of  a 
fervant,  afting  for  a  falavy. — But  the  court  determined 
that  the  plaintiff  was  intitled  to  recover : — ^For  the  mafter, 
at  his  peril,  muft  fee  that  all  things  are  forthcoming  that 
arc  delivered  to  him,  whatever  accident  may  happen, 
the  aft  of  God,  or  the  king's  enemies,  and  the  perils  of 
the  fei  only  excepted  :  But  for  fire,  thieves,  and  the  like, 
he  muft  anfwcr,  as  a  common   carrier,   and  though  hc 


(a)  Mal.lex  mere.  117,  11 3.     Le  Guidon ^  c.  5.  art.  5.  and  6, 
Chirac^   p.  254.    Roc.  n.  49.   Emeng.  vol.   i.    p.  3^^.—-  — 

(3)   Emerig.  vol.  I.   p- 377. [i)    Vid.  Roc'  n.49.  Clctnu, 

p.  254.  Le  Guidon,  c.5.  art  5.  and  6.  Molloy,  b.  2.  c.  I.  (» $' 
and  c.  a.  f.  a« 

has 
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has  no  (hare  in  the  fliip,  and  only  receives  a  falary,  yet 
lie  is  a  known  public  officer ^  whom  the  law  looks  upon  as 
anfwerable ;  and  the  owner  of  the  goods  has  his  cledlion 
to  charge  either  the  maftet  or  the  owners,  or  both,  at  his 
pleafure  \  though  he  can  have  but  one  fatisfad\ion. 

I  take  this  cafe  from  MolioKi  though  it  is  reported  in  P*  common 

law  carries    tn# 

various  other  books,  bccaufe  he  himfelf  appears  to  have   principle  of  re« 
argued  it.     It  feems  to  carf y  the  principle  of  refponfibi-   [g^^fjJ'Ji^J^  ^^ 
lity  farther  than  it  is  carried  by  the  marine  law.     Simple   rin«  law. 
theft  or  embezzlement  by  perfons  on  board,  not  being 
attributable  to  accident,    is   not  deemed  a  peril  of  the 
fca(fl).     But  rohtery  is  :l  peril  which  cannot  be  forefeeit 
or   prevented  (i).     An  infurer    is   not   anfwerable    for 
(imple  theft  by  perfons  on  board  the  fliip ;  becaufe  it 
may   be  reafonably   attributed  to    the  want  of    proper 
vigilance  in  the  mafter :  But  he  is  liable  for  a  robbery, 
committed  with   violence,   by  perfons  not  belonging  to 
the  fhip ;  for  the  word  thieves  in  the  policy  means  thieves  • 

affailingfrom  nvithouti  and  not  thieves  among  the  crew  {c). 
Robbery,  in  this  fenfe,  is  a  fpecies  of  piracy  \  indeed 
the  only  difference  between  robbery  and  piracy  is,  that  the 
one  is  generally  under  flood  to  be  a  plundering  on  land^  , 
the  other. a  plundering  at  fea.  Inter  piratam  et  latronem 
nulla  alia  efl  differentia^  nifi  quia  pirata  depredator  eft  in 
man  (J). — ^The  robbery  mentioned  in  the  above  cafe,  un- 
queftionably  amounted  to  piracy,  according  to  the  opi- 
nion of  lord  Kenpn  in  Nejhitt  v.  LuJljington{e)^  though  • 
it  was  committed  in  the  river  Thames ;  and  this,  by  the 
marine  law,  is  a  peril  of  the  fea :  But  the  court,  aflimi- 
lating  the  cafe  of  a  mafter  of  a  (hip,  to  that  of  a  com- 
mon  carrier,  held  it  no  excufe  that  the  defendant  had 
taken  all  proper  pecautions  for  the  fafety  of  the  goods, 
and  that  the  robbery  had  been  committed  by  perfons 
ajfailing  from  without^  arid  with  a  force  which  he  wag 
unable  to  refill. — ^It  is  to  be  obferved,  however,  that  it 


^mm^^^t    m*    I      t  ■  ■— ^— ^— ^t^»iw|» 


{a)  Furtum  non  ejl  cafus  fortuitus.     Roc.  n.  42.      ■■  [h)  Li 
trocimum  fiitale  damnum^  feu  cajus  fortuitus  eft.     Roc.  n.  43.- 


{c)   MalynCf  0.25.     Btamfes  3i'3,  5th  ed.  ■  ■      (</J    SantemOf 
p.  4,  n.  50.— —(<r)  Sup.  330. 
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appears  from  the  report  of  this  cafe  in  Ventrisy  that  lord 

C.  J.  Halfy  in  delivering  the  opinion  of  the  court,    faid, 

**  that  this  cafe  was  not  to  be  mcafured  by  the  rules  of 

the  admiral  law;  becaufe  the  {hip,  which  at  the  time  of 

the   robbery,  lay  in  the  river  Thames y  was  infra  corpus, 

comitatus-y  and  therefore  the  cafe  did  not  differ  from  that 

of  a  common  hoyman  (^/).'' 

:f  a  w%  happen       If  goods  are  delivered   to  the  matter  on  fhorc,  he  is 

"  \"«  A^'PP'°|>   anfvverable  for  them  as  much  as  if  delivered  on  board 

oS,  by  the     the  (hip  {b).     So  is  he  anfwcralile  by  the  general  law  for 

'  roi  crew,orof  the  fafcty  of  the  goods  from  plunder  or  damage,  while 

•  ^  *^'P'*  ^''*^^^^*  they  are  in  his  boats  or  barp:cs  to  be  put  on  board  or  landed  ; 

'  .f  owners  and  ■'  o  i  > 

•  *.{ur  arc  each  bccaufc  tliofc  boats  or  bnrccs  arc  confidered  as  attached 

^  to,  and  making   a  part  of  the  fliip.     And  if  any  lofs  or 

damage  happen  in  the  (hipping  or  landing  of  the  goods, 
through  the  fault  of  the  mailer  or  his  crew,  or  the  defecl 
of  the  flnp's  tackle,  the  mafler  and  the  owners  arc  le- 
fpcftlvely  aufwcrable.  If  the  lofs  or  damage,  in  fuch 
cafe,  be  not  imputable  to  the  mailer  or  crew,  or  to  the 
defect  of  the  llilp's  tackle,  then  the  infurer  is  anfv.'cr- 
able  (r).  Bat  till  tlic  gooi!s  are  fafely  l^ndf^^  nn^  r^glLiLftf^/f 
to  the  configncc,  tlie  liability  both  of  mailer  and  owners 
continues  (J). 

•  now,   hy         At  common  law,  this  liabiUty  of  the  o\raers  and  maf- 

,^.'cr»  Oiail  *^^  ^f  ^'^^  ^^^r  extended  to  the  full  amount  of  the  lofs  ; 
'  '••'  ^•^'^'^  *o  and  the  maf.er  s  luwUiiy  flill  remains  the  fame.  But  it 
..  .Ki  freight  was  found  that  the   liability  cf  the    owners  of  (hips  to 

I  \.ijiitr"or  '^^   amount  cf  the  full  value  of  goods  put  on  board,  and 

•  •'-'*•  made  away  with  by*tlie  mailer  or  mariners^  very  much 
tended  to  dilcourage  perfons  from  adventuring  their  for- 
tunes as  iiiip-ownors ',  tliercfore  the  flat.  7  G.  II.   c.  15. 

•    provides,  *  That  1:0  owner  of  any  fhip  {hall  be  liable  lor 


(tf)  Vid.  I  Vint.  23 S.-— — [h)  NautJ  qui  rcceplt  a  Tltlo  inn-i  -. 
in  littare  maris »  fi  Hi  fnirces  penennt*  pcr'tculo  ipfius  nj::t£  t:rcur.tt 
tanqwimji  fj^trit  hi  navi  twcpta  d  hoc  procfdity  quli  J::*Jii:t  nas- 
1am  Jic  rccif'ilfcy  yJ  />ri/»/.-rr./    in  ejus  periculo  funt.     Re.  cut    dt 

na^ib.  n.  88. ■  if)"  Lc  ^-indou,    c.  5.  art.  7.    Vid.   L-ws    of 

Glerony  art.  10.  Laws  o^lVijluy,  art.  49,   Emcrig,  vol.  i   p.  678. 
— — {^J  £iw«;rif.  vol.  1.  p.  679. 

*  any 


Ch.  Vn.  §  4.  J     Owners  and  Majier  liable.  245 

*  any  lofs  or  damage  occafioned  by  any  embezzlement, 
'  fecreting,  or  making  away  with  any  gold,  filver,  jewels, 

*  or  other  merchandize  on  board,  or  for  any  aft,  matter, 

*  damage,  or  forfeiture,  done  or  incurred,  by  the  mailer 

*  or  mariners,  without  the  privity  or  knowledge  of  the 

*  owners,  further  than  the  value  of  the  fhip,  and  the 

*  freight  due  for  the  voyace  ;  and  where  there  are  feve-       ^ 
^  ral  proprietors  of  the  goods  on  board,  and  the  value  of 

*  the  (hip  and  freight  be  infuIHcient   to  compenfate  for 

*  the  lofs  of  each,  they  fhall  receive  an  average  in  pro- 

*  portion  to  their  refpeftjve  lofles. — And   they,  as  well 

*  as  the  owners  of  the  (hip,  may  exhibit  a  bill  for  a  dif- 

*  coveryof  the  amount  of  the  lofs,  and  the  value  of  the 

*  fhip,  and  for  a  diftribution  thereof;  and  if  fuch  bill 

*  be  exhibited  by  the  owners,  they  fhall  annex  an  affidavit 

*  that  they  do   not  collude  with  the  defendants. — But  it 

*  is  provided,  that  this  aft  fhaJl.  not  lefTen  the  remedy 
'  again  ft  the  mafler  and  mariners,  in  refpcft  of  fuch  em- 
-^  bczzlement,   &c/ 

As  this  aft  extends  only  to  cafes  where  the  embezzler  T^  *6  ^- 1'^« 

o  .  'Ill  n  •  .      c.  &6.  limits  ihie 

ment,  occ.   is   committed  by  the  maiter  or  marmers,  it  liability  of   tKc 

was  not  found  a  fufhcient  proteflion  to  fhip-owners  ;  and  JJJ^" o"  jhc^*(i|r 

therefore  the  flat.  26  G.  III.   c.  86.  recites,  "  That  all  and  fre ighr, 

matters  and  owners  of  fhips  are,  by  law,  refpeftively  lia-  tc°"o/  m^rilier* 

ble  to  anfwer  for  the  full  value  of  all  goods  (hipped  on  b«  noiptivy,and 

.'  *^  *  *        ,         they  are  excnopt 

board,  notwithftanding  fuch  goods  be  loft  by  robbery,   from    loft    h^ 

fire,  or  other  accident^  (other  than  the  king's  enemies,     ^** 

the  perils  of  <he  fens,  or  the  aft  of   God),  or  unlefs  the 

mafter  or  fome  of  the  fhip'^  cornpany  be  privy  to  fuch 

robbery,  in  which    cafe   alone  the   refponfibility  of  the 

owners  is,  by  the  ftat.  7  G.  II.  c.  1 5.  limited  to  the  va^ 

lue  of  the  (hip  and  freight."     It  then  enafts,    «  That  no  • 

*  owner  fhall  be  anfwerable  for  any  lofs  qr  damage  by 

*  reafon  of  auy  robbery,  embezzlement,  &c.  of  any  good^ 

*  on  board,  or  for  any  aO;,  &c.  done  without  their  pri- 

*  vity  or  knowledge,  beyond  the  value  of  the  fhip  and 

*  freight,  although  the  mafter  or  mariners  fhall  not  be 

*  comcrned  in  the  robbery,  &c. ;  nor  anfwerable  for  any  Neither  the 

f  lofs  or  damage  to  goods  occafioned  by  fire  on  board  ;   Urbk  Vor  pUte, 
^  nor  fhall  the  mafter  or  owners  be  liable  for  the  lofs  of  i«f«^V  *<^- *^«- 

Icii    infertfa  in 
H  Q  {  9 ny    bUl  Q{  Udiog 
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<  any  gold,  filvcr,  jewels,  &c.  by  means  of  any  robbery, 
•  &c.  unlefs  the  ihipper  infcrt  in  the  bill  of  ladings  or 

<  otherwife  declare,  the  quality  and  value  thereof/ 
From  thefe  parliamentary  regulations  it  appears,  tliat 

though  the  refponfibility  of  the  mafter,  except  in  the  in- 

ftance  mentioned  in  the  lad  claufe,  remains  the  fame  at 

it  was  before  5  yet,  that  of  tlie  owners  is  liniitcd  to  the 

value  of  the  ihip  and  freight,  in    all  cafes  of  theft,  em^ 

bezzlement,  &c.   without  their  privity,  whether  by  the 

crew,  or  by  ftrarigers ;  and  that  they  are  wholly  exempt 

from  all  lofTcs  occafioned  by  fire«  , 

But  the  infurer       But  though  tlie  owners  are  refponfible  to  the  amouilt 

otrnwl'  of   the  o^  ^^  V2i\\xt  of  the  fhip  and  freight,  for  loflcs  oecafioned 

ihip  in  liiiUe  for  by  external  tlucves  J  yet,  under  the  policy,   the  infurers 

are  alfo  liable  {a) ;  and  therefore,  in  fuch  cafes,  the  pro- 
prietor of  the  goods,  or  the  infurers  in  his  name,  may 
recover  againft  the  owners. 


Sea.  V* 

What  Jhall  he  the  Duraiion  of  the  Riji. 

TO  charge  the  infurer,  it  is  not  enough  that  a  lofii 
(hall  have  happened  at  fca ;  it  muft  appear  to  hare  hap-r 
pened  in  the  courfe  of  the  voyage  defcribed  in  the 
policy,  and  during  the  continuance  of  the  rifk  infured 
againft  (A). 

Every  voyage  infured  muft  have  a  terminus  i  que  and 
a  terminus  ad  quern.  When  the  infurance  is  for  a  limited 
time,  the  two  extremes  of  that  time  are  the  termini  of  the 
voyage  infured.  When  a  fliip  is  infuied,  both  outward 
and  homeward,  for  one  entire  premium  j  this,  with  refe- 
rence  to  the  infurance,  is  confidered  but  as  one  voyage  | 
and-  the  terminus  i  quo  is  alfo  the  terminus  ad  quenu         » 


(a)  Harford  v.  Maynard,  before  lord  *MamfiM  at  G*  H« 
Mil.  vac,  1785.  Park  3»i»— — (*)  Roccu^n  b.  t.  ^  48^ 
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For  the  fake  of  perfpicuity,  we  will  confidcr  the  dura- 
tion of  the  ri(k,  i.  With  reference  to  infurauces  upon 
goods  \  2.  Upon  thejh\p\  and  3.  Upon  freight, 

I.  Upon  Goods. 

5y  the  ordinances  of  France^  and  of  moft  other  coun-  The  time  of  the 
Uies,  it  is  provided,  that  if  the  time  of  the  rifk  be  not  ^nnro7*?h« 

regulated  by  the  contraft,  it  (hall  commence,  as  to  goodsy  nflc  •«  go^di  in 
*.  ,       .  ,  1.        I     1      A  •  •   .      other  couauicf. 

from  the  time,  they  are  put  on  board  the  fiiip,  or  put  mto 
barges^  to  be  conveyed  on  board,  that  is,  from  the  mo- 
ment thpy  leave  the  fliore ;  and  it  continues  till  they  are 
fafely  landed  at  their  place  of  deflinatiou.  And  the  in* 
furcr  does  not  only  run  the  rilk  while  the  goods  are  in  the 
ihip  named  in  the  policy,  but  alfo  in  the  boats  or  lighters 
that  (hall  be  employed  in  bringing  them  on  board  and 
carrying  them  on  fliore.  The  reafon  alligned  for  this  is, 
becaufe  the  perils  of  the  fea  commence  from  the  moment 
the  goods  are  on  the  water,  and  continue  till  they  are 
landed  {a). 

In  our  policies,  the  words  ufually  employed  to  exprefs  j^  E„gian^ 
the  commencement  and  end  of  the  rilk  on   goods  are 
thefe, — *  Beginning  the  adventure  upon  the  faid  good^ 
«  and  merchandizesyrow  the  loading  thereof  aboard  tJ^  faid 

*  Jhipi  and  fo  (hall  continue  and  endure  until  the  faid  (hip 

*  with  the  faid  goods,  (hall  be  arrived  at  [her 

*  port  of  delivery],  and  until  the  fame  be  difcharged  and 
f  frfdy^  landed.* — This  claufe  is  often  varied  by  the  agree- 

^lent  of  the  parties.     Sometimes  the  rifk  on  goods  is  j^   ^^^ 
^  Xpsidt  fo  gpQimenc^  from  the  loading  thereof  on  board  ^«  aippcd  at  a 
^e  (hip  fpccified  at  a  particular  place,  in  which  cafe  the  (he  '^^II)ncy^  will 
policy  will  attach  only  upon  fuch  goods  as  are  then  put  J^?  ^^^^     ^ 
on  boardj  and  not  upon  gpods  ()iippe4  elfeWhere,  though  where,  though 

,  ,  ,  i-ri  1  theyareihefamt 

they  were  the  very  good3  ixieant  to  b(5  miured,  and  were  jcwdi. 
on  board  at  the  place  fpecified. 

Thus : — A  polif  y  was  efFe£te4  *  on  goods  on  board  the  Kahrfnn    and 
«  Chejierfleld,  and  on' the  ftiip,  at  and  from  the  coaft  of  ^^T^^fo''"'^' 


A     (hip    and 

r)   Vid.   I  Mag.  44.    JS^merig,  torn.  i.    p.   14.     Ord  of^ 
Loui 

'         •  K  4  ?  Brazil    •^••^%'.  bt- 


{a)    Vid.    I  Mag,  44.     J^merig,   torn.  I.    p.    14.     Ord  o£    goods  are  infur. 
(mil  XIV.  tit.  ConirdU  a  la  grojfe,  art.  5.     Vid.  Pothier,  h.  t.    i^'oaft^oflffral^f/ 


t4t  OJibeRiJks  [B.I. 

« jtnning  the  ad-  c  Brazil^   and   after  the    17(11  of  S^piemh^  1800;    and 

<  g.xxJi  from  ihc  *  upoH  thc  faid  fiiip    ///    the  fame  mantitr  \  and   fo   fhall 

<  loading  ^^^'^•^  €  continue  upon  the  fald  iliip  during  her  abode  there, 
« Brazil,  from  <  and  until  the  faid  fliip  anil  goods  ihall  be  arrived  at 
*  September \  and  ^  Simon's  Bay  or  Table  Bay  \  and  u^on  the  fliip  and  goods 
<upon  the  ftip  <  ^j^^jj    ^^    goods   be    thcrc    difcharged.' — The    goods 

'•  mavfier.'  Thc  mcant  to  bc  infurcd  were  pr»t  on  board  at  thc  Cape  •f 
on**board  ai  ihe  ^^^  Hope^  and  thc  fhip  went  from  thence  on  the  17th  of 
Ctf/tf:— Thcpo-   February  1 800,  and  arrived  on  the  coaft  of  Brazil  on  thc 

lt£y  never  attach-  •' 

€i  on th^fc  goods,  30th  of  May^  where  flie  remained  till  Novatibcr^  when, 
the"g^ood$  rocant  Oil  fufpicion  of  illicit  trading  with  the  enemy,  flic  was 
to  be  infurcd,  and  feizcd  bv  fomc  Brittflj  fliips  of  war,  and  carried  again  to 

arc     on     board  '      ,  .    .  • 

nfter  the  i7ih  of  tlic  Cape  witli  thc  Original  cargo  on  board,  where  thc 
iZTol^Erazih  captors  Ubcllcd  againft  her  in  thc  vice-admiralty  court. 
— And  the  poll-  On  intelligence  of  thefe  circum fiances  thc  infured  aban- 
on  Ihe*  goods,  doncd  ;  and,  in  an  adlion  upon  the  policy,  declared  upon 
does  not  attach   ^  \q[^  by  thg  a^gfl-  ^^d  rcflraint  of  thc  kinji's  fhips. — 

en  Ihe  (hip.  '  .  t 

The  underwriters  obje£led  that  the  adventure  on  thc 
cargo  being,  by  the  terms  of  thc  policy,  made  to  com- 
mence from  the  loading  of  the  goods  on  the  coajl  of  Brazil^ 
an  event  which  never  happened,  in  as  much  as  the  goods 
were  not  loaded  there,  but  at  the  Cape  of  Good  Hope^  thc 
policy  never  attached  on  the  cargo.  They  likewife  ob» 
jedled  that  thc  adventure  on  the  (hip  being,  by  the  terms 
of  the  policy,  made  to  begin  *  in  the  fame  manner*  with 
that  on  thc  goods,  could  of  courfc  have  no  commence- 
ment, if  that  on  the  goods  neVer  attached. — On  the  part 
of  the  plaintiffs  it  was  contended  that  either  thc  words, ' 
•  from  the  loading  thereof  aboard  the  faid  Jhipy  ought  to  bc 
rejefted ;  or,  that  thefe  words  were  to  be  underftobd  to 
mean,  from  the  time  of  the  fhip's  being,  with  the  goods 
en  board  ier^  or  having  the  goods  on  board  her^  on  thc  coaft 
of  Brazil, — The  court  determined  that  the  rifk  could 
only  commence  on  goods  and  the  (hip  after  a  loading  of 
goods  had  taken  place  on  the  coaft  of  Brazil  \  and  that, 
as  that  event  had  never  taken  place,  the  policy  never 
attached  either  on  goods  or  (hip. — Lord  EUenboroughy  \\\ 
delivering' the  opinion  of  the  court,  faid,  that  thc  words, 
«  en  the  coajl  of  Brazil^  having  an  apparently  fignificaxit 
[^meaning,  and  referring  diftinctly  to  an  ad  tp  bc  done  ^% 

agiToi 


/ 
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a  given  place,  could  not  be  rejedlcd  or  fevered  from  the  ' 
>ords,    ^from   the  loading  thereof  aboard  the  /aid  Jhip^ 
with  which  they  were  neceflarily  united  and  conne£ted 
in  fenfe. 

Under  the  ufual  form  of  our  policies  it  is  plain   that  - 
the  rifk  does  not  commence  until  the  goods  are  aftually     : 
on  board    the   (hip ;    and  therefore  the  iofurer  is   not     .. 
anfwcrable  for  any  lofs  or  damage  which  may  happen  to  ••• , 
them,  while  they  are  on  their  paflage  to  the  fliip.'    And 
it  may  he  kiid  down  as  a  general  rule,  that  the  rilk   on  ^"  K**^*  *^', 
goods  continues  no   longer   than  they  are  aftually  on  goods  while  ^icf 
board  the  ihip  mentioned  in  the  policy,  or  in  boats  for   fttp^^nMHoiifti 
the  purpofe  of  being  landed ;    and  that  if  tlicy  be  re-   »« <^  policy, 
moved    from  on  board  that  fliip  and  landed,  or  put  on 
board  anotlicr  fliip,  without  the  confent  of  the  infurers, 
the  contract  is  at  an  end,  and  the  infurers  are  difcharged 
fjTom  all  fubfcquent  refponfibility. 

But  to  this  rule  there  are  certain  exceptions,  founded  In  Exceptiooi. 
ncceffity,  which  it  will  be  proper  to  mention  in  this  place. 

Where  the  fhip  is  difabled  in  the  courfe  of  the  voyage,  Where  th«  (hip 
fo  as  to  be  incapable  of  proceeding  to  her  port  of  dcftina-  l^e  g!!)ldl*ai«ptt1 
tion,  and  it  becomes  neceflarv  to  fliift  the  eood^  infurcd  on  board  inoiber 
on  board  another  veilel,  m  order  to  be  conveyed  thither :  warded  to  their 
In  that  cafe,  though  it  has  beerl  thought  that  the  infurers  1^^©^  <*«>»»«Tr. 
2re  thereby  difcharged  {a\  yet  it  is  now  clearly  fettled, 
that  the  rifk  continues,  and  that  the  infurers  are  liable 
for  any  lofs  that  may  happen  to  the  goods  on  board  the 
new  fhip  {b). 

So,  if  it  be  agreed  that  the  goods  infured  may,  at  a  Or,  if  it  be 

,  ,  .        ,  ,  J    r  agreed,  that  the 

particular  place,  m  the  voyage,  be   removed  from   on  goods  (hail  be  re. 

board  the  fhip  in  which  they  are  to  be  brought  thither,  IJ^,'^"***,*"*^ 

and  put  on  board  ether  fhips  to  be  carried  to  their  port  particular  place 

of  delivery;  but,  on  their  arrival  at  the  place,   there  be-  ^q^  there  bein^ 

inc:  no  fhips  to  receive  them,  they  are  put  on  board  a  "V**    ^*P  '**'^*» 

^        ,  ,  *  *  thty  *re  put  on 

Jhre»P)ipy  which  is  flationary  there,  to  be  kept  till  fhips  board  a    ftoit* 
bound  to  their  place  of  deftination  arrive :  In  this  cafe,     '*^ 


{a)  Vid.  Molloy,h.2.  c.  7.  f.  11. (b)  The  fubjcft  of 

jbun^ing  tbejhiphoiz  been  already  fully  tieated,  fup.ch.  5.  f  a, 

the 


the  rilk  continues  on  the  goods  on  board  the  ftorc-fhip, 

and  if  they  be  loft  on  board  her,  the  infurer  is  anfwerabic 

This  was  determined  in  the  following  cafe. 

Tiernayy.Etker*       An   infurancc  was  made  on  goods  in  a  Dutch  (hip,--* 

^sTr.  uif        '  Trom  Ala/aga  to  Gibraltar,  and  at  and  from   thence  to 

*  England  and  Hollatidy  both  or  either  j  the  adventure  to 

Irom  j1.  to  B.   ^  begm  from  the  loadmg,  and  contmue  till  the  (hip  and 

Sl^hcSonc  •  g^^«  ^^"^^  ^""'^^  ^^^  ^'^  England  or  ifb/Ai«^,  and  be 
or  more  fliip  or  <  there  fafcly  landed/ — It  was  agreed,  <  that  upon  the 

iorwarded  to  B,  *  arrival  of  the  fliip  at  Gibraltar^  the  goods  might  be  un- 
ftiMtiMl!—^  ***'  •  loaded  and  refhipped  on  board  one  or  more  Britijh  fliip 
There  being  no  •  or  fliips  for  England  and  Hollmidy  and  to  return  one 
the  goodi  ariive,  *  pr  cenU  if  difcharged  in  England^* — In  an  a^ion  on 
iKwd^a  Sore-"  ^^  policy,  it  appeared  in  evidence,  that  when  the  (hip 
ihip  till  ihipt  do  came  to  Gibraltar,  the  goods  were  unloaded  and  put  into 
>tik  eonidnuet  in  ^  ftore-Jbip,  (which  it  was  proved  was  always  confidercd 
ihc  ^re-ihip.      ;|g  a  warchoufe),  and  that  there  was  then  no  Briitjb 

fliip  there.  Two  days  after,  the  goods  on  board  the 
fiore-lbip,  were  loft  in  a  ftorm.— In  an  aftion  on  the 
policy,  it  was  infifted  for  the  defendant,  that  the  infur- 
ance  was  only  on  goods  on  board  the  Dutch  and  Brhijk 
fliips,  and  that  it  did  not  extend  to  the  ftore-fhip,  whicli 
is  confidered  as  a  warehoufe  at  land,  and  fb  not  a  perU 
of  die  fea. — But  it  was  ruled  by  lord  C.  J.  Lte,  that  the 
Fbiicief  a#e  uibt  plaintifF was  entitled  to- recovery — **  For,- '  faid  his  lord(h?p, 

fcr"i»»eb<ncfit*of  **  *"  *^  conftru£lion  of  policies,  t)\e  JlriBum  jus,  or  apex 
ttklt,  .   juris,  is  not  to  be  laid  hold  of;*  but  they  are  to  be  con- 

ftrued  largely  for  the  benefit  of  trade,  and  for  the  in- 
fured.  But  it  would  be  a  ftri^  conftru6tion  to  confine 
this  infurance  to  the  unloading  and  refhipping,  and  the 
accidents  attendant  thereon.  The  conftru^iion  (hould 
be  according  to  the  cwrfe  <f  trade  in  this  place,  "^h^e  the 
ufual  method  of  unloading  and  refliipping  is^  that  when 
there  is- no  Britijh  (hip  there,  then  the  goods  are  kept  in 
Ai»  iorttranee  on  ftore-fhips.     Where  there  is  an  infurance  on  goods  on 

cMNrlag'thcmon  ^^^^  f^^h  a  (hip,  that  infurance  extends  to  carrying  the 

ik>ic.  goods  on  fhore  in  a  boat.    So,  if  an  infurance  be  on 

food*  to  a  place  goods  to  fuch  a  city,  and  the  goods  are  brought  in  fafetr 

a«eaii«  the  fort  ^  f^ch  a  port,  thoueh  diftant  from  the  xity,  ths^  is  a 

i»  which  goodt  ,.  .  X.     ,  ,.  -r    1        \        x.         /    1       1 

4ciiMed  fur  that  Compliance  witn  the  policy^  if  that  pe  t(ie  uiual  place  t^. 
-'-"  lit  ufually  •      ^i^ch 


Blaec 

it 
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which  the  {hips  come.  Therefore,  as  here  is  a  liberty 
j^Ten  of  unloading  and  refhipping,  it  mud  be  taken  to 
be  an  infuring  under  fuch  metliods  as  are  proper  for  un- 
loading and  refhipping.  There  is  no  negle£l  on  the  part 
of  the  infured,  for  the  goods  were  brought  into  port 
the  iptli  aaJ  loft  the  22d  of  November.  This  manner 
of  unloading  and  refhipping  is  to  be  conGdered  as  the 
neeeflary  means  of  attaining  that  which  was  intended  by 
the  policy,  and  feems  to  be  the  fame  as  if  had  happened 
in  the  act  of  unfhipping  from  one  fhip  to  another.  This  . 
is  not  to  be  confidercd  as  a  fufpcnfion  of  the  policy ;  for 
as  tlie  policy  would  extend  to  a  lofs  happening  in  the  un* 
loading  and  refhipping  from  one  fhip  to  another,  fo  any 
means  to  attain  that  end  come  within  the  meaning  of  the 
policy." — ^A.ccordingly  the  plaintiflFhad  a  verdi£l. — A  new 
trial  was  moved  for ;  but  it  was  rcfufed  by  lord  C.  J. 
jLfe^  Mr.  Juftice  Chappie,  and  Mr.  Juftice  Denifon  \  againft 
the  opinion  of  Mr.  Juftice  Wright ;  who  thought  that  it 
was  a  removal  at  the  peril  of  the  infured. 

But  the  words  of  the  above  claufe  fliew,  that  the  rifle  '^^  T^!^ 

.  protected    to 

pn  goods,  in  Englijh  policies,  like  foreign  ones,  continues  lisbtcrt  to  muf 

tiU  they  are  ^^ Aif charged  and  fafely  landed'*  at  the  port  of  JTb^ffulrh^Sb 

.delivery.— And  the  infured  has  a  right  to  land  them  at  »«  ufiuiiy 

any  wharf  or  place,  within  the  port,   where  fuch  goodf 

are  ufually  landed.— >For  inftance,  all  the  fliips  laden  with 

hemp  for  the  port  of  London^  do  not  land  it  at  the  cuftom 

houfe ;  but  it  is  often  carried  down  the  river  in  lighterQ^ 

and  landed  at  different  wharfs  on  each  fide  of  the  river. 

Ifj  tl^er/jfore^  a  pargo  of  hemp  be  infured  from  a  foreign 

port  to  the  port  of  Lorfdon^  and  the  confignee  be  defirous 

of  landing  it  at  Woolwich^  Chatham,  or  any  other  place 

within  the  port  of  London,  where  hemp  is  ufually  landed, 

it  would  feem  that  he  might  fend  it  in  lighters  from  the 

(hip  tQ  fuch  place  under  the  ptoteflion  of  the  policy. 

For  policies  of  infurance  ought  always  to  be  conftrued  Polkriei  ouglim 

according  to  the  courfe  of  trade  in  the  place ;  and  mif-  ^^rStng  "to**  tS 

takes  and  doubtful  pafTages  ought  to  be  interpreted  in   uUge  of  trai^ 

favour  of  the  infured  (j). 

(«)  1  Mar.  48. 

^  '  ■  But 
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Sfterrwa  v.  Car- 
rutkertf  at  N.  P. 
Z  Str.  1236. 

If  tbe  amntr  of 
goods  infured 
take  them  from 
on  board  the  (hip 
in  hit  o#ii  ligbo 
ter«  the  infurtr  ia 
Afcharged. 


Obfervationi  oa 
this  cafe. 


But  though  the  general  rule  is,  that  the  infurance  on 
goods  fliall  continue  *^  ////  i/yfy  are  dif charged  and  fafely 
"  landed^'-  yet  it  has  been  holden,  by  a  very  eminent  and 
learned  judge,  that  it  tlie  infured  uke  goods  from  on  board 
the  ihip  in  his  own  lighter,  the  infurcr  is  difcharged. 

Thus : — Goods  were  infured  to  LondoUy  <*  and  until 
the  fame  Jbonld  he  fafely  landed  there'* — On  the  fhip's  ar- 
rival, the  owner  of  the  goods  Cent  his  own  lighter,  and 
received  them  out  of  the  (hip  ;  but  before  they  reached 
th^.  fhore  an  accident  happened,  by  which  they  were 
damaged. — For  this  lofs,  an  aCrlion  was  brought  againft 
the  infurer. — On  the  part  of  the  defendant,  it  was  in- 
fifted,  that  the  accident  happening  after  the  owner  had 
taken  the  goods  into  his  own  poffeflion,  it  was  a  lofs 
after  the  infurance  was  ended. — ^To  this  it  wa*  anfwered, 
that  if  this  had  been  an  aciion  againft  the  mailer  or 
owners  of  the  fhip,  that  obje£tion  would  have  been  a 
•good  anfwer  to  it,  for  they  wei^e  certainly  difcharged : 
But  in  this  a£lion  it  would  be  no  anfwer ;  for  it  might  as 
well  be  faid,  that  during  the  whole  voyage,  the  goods 
were  in  the  pofleffion  of  the  infured,  who  took  the  (hip 
to  freight,  and  whofe  fervant  the  mailer  was,  to  this 
purpofe,  as  much  as  the  lighterman  ^  that,  in  the  cafe 
of  fhips  of  great  burthen,  which  are  forced  to  lie  off, 
there  may  be  a  carriage  of  many  miles  in  boats  and 
lighters,  and  it  was  in  the  courfe  of  trade  for  the  owner 
of  the  goods  to  fend  his  lighter. — But  lord  C.  J.  Lee 
held,  that  the  infurer  was  difcharged.— r He  faid  it  would 
have*  been  otherwife  if  the  goods  had  been  fent  by  the 
(hip's  boat,  which  is  coniidered  as  part  of  the  &ip,  and 
its  paiTage  part  of  the  voyage.  The  jury  (of  merchants) 
tliought  it  turned  on  that  diilindon,  and  found  a  verdift 
for  the  defendant  accordingly. 

But  it  would  feem,  that  if  it  were  the  ufage  of  a  par« 
ticular  trade,  that  all  the  goods  in  that  trade  (hould  be 
landed  by  the  owners  of  fuch  goods  in  their  own  lighters, 
the  riik  would  continue  even  in  thofe  lighters,  otherwife 
the  words  of  the  policy  **  until  fafely  landed,'*  would,  a$ 
£3LT  as  related  to  that  particnlar  trade,  be  nugatory.  An4 
the  principles  laid  dow^  by  the  fame  learned  judge,  in 

lhi( 
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the  cafe  of  Tlernay  v.  Etherington  (^j),  feem  to  warrant 
this  diftiuftion. — The  two  following  cafes  will  fliew, 
that  the  rifle  continues  on  goods  on  board  a  common 
public  lighter,  though  hiared  and  employed  by  the  owner 
of  the  goods  for  the  purpofe  of  landing  them  ;  this  being 
done  in  the  ordinary  courfe  of  trade. 

An  infurance  was  made  on  the  (hip  Sophia^  and  on  goods   ^"^^r  v.  Lw/. 
on  board,  <  At  and  from  Crenada  to  London  ;--<m  the   Bn/hrj.ait'S.?, 

*  fhip  till  moored  24  hours,  and  on  the  goods,  till  dif-   ^""l^J]^ 

•  charged  and  f*ifely  landed.' — In  an  a£tion  on  this  policy,  Goods  put  into  a 
the  declaration  dated,  that  before  the  goods,  which  ^^^  puroofe  of 
confifted  of  fugars,  were  difcharged  and  landed,  they,   being  landed,  are 

«  1  ',         r     ^  '  rrr'r  11  ,  r       ^utcAcd :  But  if 

by  the  penis  ot  the  river  T/.^ames^  and  the  waters  thereof,  the  meichant 

were  waihed  away  and  loft. — On  the  trial  it  appeared,   5/"]f^^"tjJ^*^i,^ 

that  the  owners  of  the  goods,  for  the  purpofe  of  land-    furer « difchari;- 

ing  them,  had  employed  one   of  the  public  lightermen, 

who  work  on  the  river  for  hire,  and  whofe  lighters  arc 

numbered    and    entered    at    Waterinau^s    Ha/I,    without 

which  no  lighter  is  allowed  to  work  on  the  river.     On 

board  of  this    lighter  were  put  57  hogflieads  of  fugar; 

and  there  were  tv/o  men  oil  b6ard,  (the  ufual  complement 

for  a  lighter),  befide  the  fecond  mate  of  the  fhip.     The 

lighter,  as  ic  wns  proceeding  to  the  fhore,  ftruck  upon 

the  anchor  of  a  fli  p,  r.nd  funk  through  unavoidable  ac- 

cident,  and  without  any  imputation  of  negligence  in  any 

perfon   on   loard.     The   fugnrs   being    much  damaged, 

the  plaintiff  went   for  the  parti  d   lofs. — On  the  part  of 

the  defendant,  it  was  contended,  thiit  thoi^gh,    by   the  ' 

policy,  the  vifl:  was  to  continue  till  the  goods  were  fafely 

landed,   and  this  \ras  underllood  to  mean,  by  the  ihip's 

boa's,  yet  the  cuilom  of  trade  had,   in   fome   inftances, 

fubftltutcd  lI^litiTs.     Eut  here  the  merchants  had  taken 

upon  tlicmfelves  to  employ  the  lighter,  and  this  not  being 

in  the  courfe  of  trad?,  the  u'.idw-rwriters  were  difcharged 

from  the   fubfequcnt   lofs  ;  for  a  merchant  may,  for  his 

ov/n  coiivenicrcc,  depart  from  the  ufual  courfe  of  trade. 

—Mr.  JuHicc  BuHery   in    his  addrefs  to   the  jury,  faid ; 

•— *<  The  decifioa  of  this  caufe  depends   on  the  ufage ; 
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but  the  fa£l  of  ufftge  being  once  eftablifhed,  the  qUeftion^ 
whether  the  underwriter  i^  liable  or  not >  is  matter  of  law. 
But  it  belongs  to  the  jury  to  fay,  whether  thai  which 
has  been  done  here^  be  or  be  not  within  the  iifuel  courfe 
of  trade.  The  di(lin£lion  is  between  puHic  lighters  and 
thoie  which  are  the  property  of  the  merchant,  and  work 
only  for  him.  Public  lighters  have  a  Jlamp  of  atahoritj. 
They  are  entered  at  JV'aterman's  HalL  The  cafe  of  Spar* 
Tiw  V.  Carruthersy  does  not  afFe£l:  this  cafe.  If  a  mer- 
chant will  not  fend  public  lighters,  it  (hall  be  a  delivery 
to  him  when  the  goods  are  put  on  board  his  own  lighter. 
But  lightermen,  appt>inted  by  the  waterman's  company, 
zrc public  (^ers^  and  have  a  public  credit.*' — ^Thc  jury 
adopted  this  opinion,  and  found  for  the  piaintHF. 
Arryandotfien,  So,  whcTC  a  fhip  and  goods  were  infured  from  Peterf* 
\^tlk?ur*  f^^b  io  LondoiSf  in  an  aflion  upon  the  policy,  it  ap- 
410.   3  Efp^       peared  that  the  (hip  and  cargo,  confifting  of  hemp,  ar- 

rived  fafe  in  the  Thavies  \  th-^it  the  plaintifFs  being  the 

Tfteconfignec  confignces  of  thc  goods,  employed  a  lighterman  belong- 
jort  of  Londw  ing  to  onc  of  thc  public  lighters  entered  at  Waterman*! 
*"*'*  *»ghterroTn   Hall^  to  land  the  hemp  ;  that  the  hemp  was  damaged  on 


to  laud  them.  In  board  the  lighter,  but  without  any  nedieence  imputable 
^re  the  lighter  to  tbc  ughtcrman }  that  It  IS  tiie  conftant  practice  for 
i][r*ThT."i5a  merchants  in  the  F.uJJia  trade  to  land  their  goods  by 
k»i%  wiihiii  the  means  of  lighters,  and  that  there  are  no  lighters  now  in 
'"^*  ufe   among  the   merchants,  but   tlie  public   lighters.— 

Upon  thefe  fafts,  it  was  contended  on  the  part  of  the 
defendants,  that  the  rule  laid  down  in  the  above  cafe  of 
Sparrow  v.  Carruthers  {a\  muft  apply  to  this  cafe,  thc 
pofleffion  of  the  goods  being  altered^  by  the  owner  tak- 
ing them  into  )iis  own  cullody;  and  that  it  made  no 
difference  whether  tlie  lighter  was  public  or  private,  be- 
caufe  the  perfon  who  hired  it,  made  it  his  own  pro  bdc 
4  vK-f,  and  that  thc  goods  while  on  board  it,  were  com- 
pletely in  his  own  cuftody. — But  the  court  {h)  determined 
that  the  defendants  were  anfwerable  for  the  lofs  which 
•         happened   in    tlic   lighter. — Mr.  Juftice    Heath   faid,— -^ 


(«)  Sap.  252.'  (h)  Heath  J  Roolcf  and  Ciamh'e,  Jufucev 

"^ferd  EUott,  C.  J.  being  abfcnt* 
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^  The  queftion  in  this  cafe  is^  whether  the  goods  infured 
have  htct\/aft/y  landed f  within  the  meaning  of  the  policy. 
To  every  part  of  the  policy  we  muft  give  tSeOt.     It  i$ 
admitted^  that  the  unloading  of  Ru^an  (hips  is  entirely 
carried  on  by  public  lighters^  and  that  no  private  lighters 
are  ever  employed  in  that  bufinefs.     Then,  what  efieft  is 
to  be  given  to   the  words,    "  until  the  goods  are  faftly 
landedy*  if  they  do  not  extend  to  the  goods  when  on 
board  the  public  lighter ;  for  in   no  other  manner  can 
they  be  fafdy  landed.     It    i    true,  that  the  mafter   and 
owners  of  the   fliip  were  difcharged,  when  the  goods 
were  put  into  the  lighter ;  but  the  freight  and  infurancc 
are  not  commenfurate ;  the  latter  is  far  more  extenfive 
than  the  former.     As  to  the  cafe  oi  Sparrow  v.  Carruthers^ 
I  tiiink  ic  ought  not  to  be  extended.     It  was  only  a  ntfi 
prius  decifion,  which,  though  often  cited,  has  never  been 
recognifed.     I  do  not  mean,  however,  to  quarrel  with 
that  deciCon. — Mr.  Juftice  Rooke  faid, — "  1  cannot  agree, 
that  this  cafe  depends  on  the  queilion,  who  employs  the 
lighter.     Whether  it  be  employed  by  the  owner  of  the 
goods,   or  the  owner  of    the  ihip,   the   danger  is   the 
fame,  and  the  ri(k  of  the  infurer  ought  alfo   to  be  the 
fame." — ^Mr.  Juftice^  Chambre  faid, — "  The  argument  for 
the  defendants  reds  entirely  on  the  cafe  of  Sparrow  v. 
Carrutkers.     I  do  not  wifh  to  fliake  the  authority  of  that 
cafe  ;  nor,  indeed,  is  it  neceiTary  to  do  fo  :  But  I  cannot 
help  obferving,  that  if  the  decifion  had  been  different,  I 
ftiould    have   been  better  fatisfied   with  it.     The  only 
ground  upon  which   it  can  be  fupported,  is,   that  the 
owner  of  the  goods  completely  accepted  them,  and  dif- 
charged the  owner  of  the  fliip  from  any  further  concern 
in  them  {a).     But  the  cafe  before  Mr.  Juilicc  Buller  {I) 

has 


[a)  If  that  be  a  fuilicient  ground  to  fupport  the  cafe  of  Spar* 
romf  T.  Carruthertt  might  not  the  like  decifion  be  fupported  on 
the  fame  ground  in  the  prefent  cafe ;  for,  from  the  time  the 
goods  were  put  into  the  plaintiff's  lighter,  the  owners  of  the 
ibip  lofl  all  control  over  them,  and  were  therefore  difcharged 
from  all  further  concern  in  them.    But^  as  Mr.  Juftice  Heath 

rcrf 
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has  more  weight  with  me.     In  the  prefent  cafe  I  rely  on 

the  words  of  the  policy,  and  the  known  and  fctlcd  ufagc 

of  the  trade." 

Msithii  ind  So,  in  a  cafe  where  a  cargo  of  Briitjh  goods  was  in- 

^Bff.UPul.ii,  fluted   from  Najau^  to  Camptackyy  and   it  appeared  that, 

Tl         '-  J     upon  the  ftip's  arrival  off  that  port,  (he  made  (ignals,  as 

launches  for  the  is  ufual  in  that  Contraband  trade,  for  launches  to  come 

nir?oo^ftufc^"in  ^ut,  into  which  the  goods  were  put  for  the  purpofe  of 

a  eontrab:»nd       beinrr  run  on   fliorc    on  the  Spanifh  main  :  But,  in  the 

trade    with    ihe  ^^  . 

Sfan:jkai;i\tt^Art  attempt,  thcy  wcre  feizefd  by  Spamjb  government  veflcls. 
w  Uie  UuncTc*/  — ^^^  queflion   in  this  cafe  was,    whether  the   goods 

were    prote£fccd   by   the   policy,    while   on    board   the 
launches.     The  court  fcemed  to  be  of  opinion  that  thcy 
wcre. 
If,  wWlc^ihc  But  if  the  infurer,  inftead  of  leaving  the   goods  under 

public  lighifr,  tlic  carc  of  the  lighterman,  take  them  under  his  own 
the  infuicd  take  ^^^^  ^^^  managem.cnt,  and  difchargc  t!ic  lighterman 
bimfeif,  he  cui-  from  his  rcfponfibility,  this  will   determine  the  rilk  and 

«hareef   the   un-     •>/•  «  i  i  • 

derwriters.  diicharge  the  underwriters. 

Siromgy.Nata/iy,       As  whcrc  goods  in  the  ufual  way  were  put  on  board 

iNewRep.  i6.    ^  lighter  in  the   river  Thatucsy  and   brought  to  the  in- 

fured's  wharf  in  the  afternoon,  but  in  confequence  of  the 
Toughnefs  of  the  weather,  they  could  not  be  landed  that 
evening ;  and  the  lighterman  aiked  the  infured  whcdicr 
he  fhould  ftay  and  fee  the  goods  landed.  The  infured 
anfwered  that  he  need  not  ftay  ;  for  that  he  would  look 
to  the  landing  of  tliem  himfclf.  The  lighterman  ac- 
cordingly left  the  lighter  alongfide  the  wharf,  which  in 
the  courlb  of  the  night  was  funk,  and  the  goods  loft.— 
The  court  determined  that  the  infured  having  difpenfcd 
with  the  lighterman's  keeping  charge  of  the  goods  dur- 
ing the  night,  as  he  was  bound  to  do,  had  diLhargcd 
the  underwriters  from  all  fubftqucnt  refponfibility. 

The  policy   af-       Though   the   rifle   on  goo 's,  according    to  the  ufujl 

ford»   proi  aion  j       r    i  i-  •  •  .,  -i      i  j-r 

Intheiwitofdc-  words  ot  thc  pohcv,   is  to  contmue   **  until  thcy  are  cil- 

livery,  only    till 

the  goodfr  can  he  ■'    — — ■ : -— 

convenientiy  .m       *  r  r«i  t    •    r 

^4cd.  ▼cry  jullly  oblerves,  *  the  freight  and  mturance   are  not  com- 

iBcnfurate.*     In  truth,  the  infurer,  in  fuch  cafe,  continues  liable 

after  the  owners  of  thc  fliip  are  diftlKir^ed. {b)  Rvcltf  t. 

Lond.  Jljfur.     Sup.  1 66, 
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charged  and  fafely  landed  at  the  port  of  delivery,  this  is 
not  to  be  underdood  as  an  authority  to  prolong  the  ri(|p' 
after  the  (hip's  arrival  at  her  port   of  delivery,  for  any 
indefinite  length  of  time,  at  the  pleafure  of  the  infured.  ' 

The  fair  conftru£lion  of  tliis  claufe  is,  that  the  goodf 
ihall  remain  under  the  protedion  of  the  policy  for  a 
reafonahle  tlme^  till  they  can  be  conveniently  landed,  and 
no  longer. 

As,  where  an   infurance    was  made  from  London  to   P*r*/»>»v.(W» 
Fort  Endici^    on  the   coaft  of  Africa^  on   the   (hip   till    Bmrk  314.' 
moored  at   anchor  24  hours,   and  on  goods  •*  tUl  dif^   ^  fciolTddttii 
charged   and  faftlj  landed,**     llie  (hip  arrived    on  the  <d  on  the  co»tt 
coaft  on  the  6th  of  Afay,  and  was  captured  by  the  French  iVSl'lMd'^tef 
on  the  4th  of  June.     It  appeared  that  the  trade  was  «oo^JnH»  «•• 
carried    on    by   barter   on  board  the   ve(rel,  and  the  trade :  The  Ml 
goods  afterwards  fent  on  (hore    in    boats,    and  gums  J^JJ^iJ^bcmiii. 
brought  back;   that,  in  this  cafe,   the  difcharge  of  the  ntoiiAiydtbf* 
cargo  was  not  begun,  the  gums  not  having  Veen  brought  \ 
down  to  the  coaft,  but  no  delay  was  ufed. — In  an  adiioa  * 
en  the  policy,  it  was  contended  on  the.  part  of  the  de- 
fendant, that,  by  the  cuftom  of  this  trade,  the  rllk  on 
the  goods,  as  well  as  on  the  (hip,  ended  .n  24  hours  after 
her  arrival  on  the  coaft,  and  that  the  ri(k  on  the  cargo^ 
while  on  the  coaft,  was  prote&ed  by  the  homeward  po- 
licy, which,  in  this  inftance,  was  at  ^5  guineas  ^  ^viif. 
"-Lord  KenyoH^  who  tried  the  caufe,  refufed   the  evi- 
dence both  of  the  homeward  policy,  and  of  the  fuppofed 
ufage,    (which  he  had  on  a  former  occafion  admitted 
igainft  his  own  opinion,  and  on  which  a  new  trial  had 
been  granted),  to  qualify  the  clear  and  unequivocal  lan- 
guage of  the  policVf  which  covered  the  rifk  ////  the  goods 
were  landed.     He  faid  that,  if,  in  landing,  any  unnece£^ 
fxsj  delay  had  been  ufed,   that  might  amount  to  fome- 
tfaing  in  the  nature  of  a  deviation  \  but  that  did  not  appear 
to  be  the  cafe  in  the  prefent  inftance. 

Tct,  where  a  fad;or,  after  a  (hip's  arrival  at  her  pott  Yetjlfihecii^ 
of  difcharge,  fells  the  cargo  on  board,  without  unloading,  unicMdfngT'aod^ 
and  the  buyer  of  the  goods  contrafts  for  the  freight  of  J^V^fo^jh?*** 
diem  to  fome  other  port  \  but  before  the  (hip  breaks  freight  of  it  19 
ground,  ihe  meets  with  an  accident  and  is  loft:— -Here  n?fnrcr!7  diu* 
die  infurcii  are  difchargedj  for  the  property,  being  c^rged. 

e  disngedt 
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changed,  and  freight  contraded  for  de  nova,  it  b  the  fame 

as  if  the  goods  had  been  landed  {a), 
%tx  the  xtneral       But  the  following  determination  will  (hew,  that  where, 
fl!>Med  by  the    hy  the  ufage  of  a  particular  trade,  it  is  cuftom^ry  to 

euitf  cock  ^"*  '^^P  ^^^  gooA%  On  board  the  ihip  even  beyond  the  time 

when  they  might  be  conveniently  landed,  on  account  of 

the  fhip's  crew  being  ncceffarily  employed  in  other  bufi- 

.nefs,  the  ri(k  will  continue  till  the  time   when,   in  the 

cturfe  of  that  trade^  they  are  ufually  landed. 

NoH*  V.  Kemf'        An  infurance  was  made  on  two  fliips,  and  on  goods  on 

<wyy  ^>^g'  49*'  board,*  <  From  Dartmdttth  to  WaterfQrd^  and  from  thence 

Afliipandgeodi  *  to  tht  poit  OT  pOrts  of  difchafgc,  6h  the  coaft  of  Labra^ 

l^ft"^^*l!ira!  ^  <fc^ron  A«  »■»  till  nfobtcd  at  auclior  74  hours,  and 

iiu.   The  (oodi  <  (m  the  gocds^^  until  the  Jkme  Jboold  he  thni  difcbarged  and 

Ume  im.^  Umd^ faplj  taf^ded/^^)i!\\Q  two  fhips  anivcd  c^  tiic  coaft  of 

^"^  W^Y.l  iAiriiA/'';  the  one  on  the  i^Vdi  June,  the  other  on  the 

arnval ;  but  iiui  V  «  «•  .  J        ^ 

k'luffufualtnihe  t4th'6f  Jvty  1778;  and  ffont  the  time  of  their  arriyal, 
?h4i"Ju^i^  *«*'  ^ritlrs  were  employed  in  llfliing,  and  had  taken  out 
rifle  OS  the  goodt  '^UMt  of  their  cargoes,  excei^t  at  Icifurc  hours,  fuch  things 
con  BMci.  ^  .^^^^^  immedhitcly  wanted.     Oil  the  i3th  oi  Augufi  an 

^iliM^47i  privatect  entmd  tjhii  harb6'iiy,*and  took  both 

ireflelv;'— In  an  a^pWbW  the  po)i2!y;^  recovi^  the  value 

ef  the  goods,  the  defetfce  Was,  diaY^dieJt  lad  been'  an 

^  imnetdlar^  delay  in  uniia^ng  the  '(b(fg;b|^s;  jand  that  the 

Hbfs  wi9  therefore  imp^(bGfe  to  tfli^  negltgenee  of  the 

.,.    irifured.  '  On  the  other  haiAdf,th<j;j|>V^^^^^  the 

-^     Sl^fords'^  the  pdicy,)ml  ^t  uTagie'of  ^e  trafde,  which 

tlhcy  prov^  ta^aVe  bfeOTfoHftw ^c^   to  proceed  in 

tioyi^s  of  thi^  n/t 'aS  the  ffiipitf  tnfuiied  *  had  done.    It 

ttt^poared'that  Ae'^Wnfifl^  had*the  only-  warehoufeS'on 

the  t<M.bf  LaMtdtr^,^  Guf  that  they  were  not  foScient 

to  hold  die>goods$'  it  tfte^  had  bedi'  bmded;  that,  in 

chartering  (hips  for'^ffais  trade/  it  was'  ufual  to  ftipuhte 

^at-they  (hotikl  hard  60  day«  allowed  for  difchai^ptig  1 

-ttnd'that  in  faft  they  were  fometimds  longer.    That  in 

file  Nmvfottniiand  trade  it  wis  nfual  Yo  keep  their  goods 

feveral  months  on  board,  and  fometimes  even  till  they 

have  part  of  their  homeward  cargo  of  fi(h  on  board  \ 

that  the^firft  object  is  to  catch  fifli,  and  diey  onload  only 


UA> 


(«}  General  trctt*  of  trade,  78. .  See  Ln^y.  Matter,  inf  166. 
*  when 


Ch.  Vll.  §  5.J        Duration  of^^n  Godds.  «5P 

Mrhen    they  cannot  fifb ;  and  that  the  old  cargo  beiiig^ 

cKiefly  fait  and  provifiohs»  is  gradually  taken  out  as  it  is 

confumcd. — Upon  this  evidence  the  plaintiffs  had  a  vc^- 

dia. — ^The  defendant  moved  for  a  new  trial,    on  the 

ground,  that  the  policy  on  tht  Jbips,  having  exprefled 

24  hours  after  their  fafe  arrival  as  the  duratiotf  of  die 

riik  on  them,  no  underwriter^could  fuppofc  thathe  was 

to  be  liable  for  the  goods  for  50  or  60  days  longer ;  that 

the  fair  conftru^tion  of  the  policy  was,  that  the  goods 

were  to  be  protedied  a  reafonable  time,  and  until  they 

could  bs  conveuiently  landed ;  that  evidence  of  tbe  ufage 

of  this  particular  tn^e  ought  not  to  htwe  been  admitc^  % 

and  that  a  fpecial  claufe  might  have  been  inferted  in*'    ^  .         .v 

the  policy  for  proteding  ^  Qiip  and  gopds, during  her        *  ./ 

ftay^— :Bu.t  th^  court  held,  that  the  ijp/urer  was^li^e 

forjhif  lo/»ir-tor4  ^a^g^-flf.  foid  ^"  The  tr?ide.  of  ' ,  . ,.  \*_\ 

fiihipg.ontbe  banks  of  Newfouad/aw{^  i^fc^Qli^^  ^- 

yftOioi.Eftgiandp  has  been  known  a^^  SPf^\^  ^  «^5W  '    \-'   n^ 

jjMs.    Si^cp, the  treaty.  oFjf^fy/^a.npyjt^^ 

opened  tQ  Lairi^y^  1^?^ ^'^f^F-?/^^ 

9nd  th€  jpifds  till  hmJkd.    Th^  d^ci3|/l9m  ffkjf^  .thi^  plaj^- 

tifis  have  jbec|i^'  S^^  ^i  ))^^^9%^^c^^t%  ^  ^^^)QS 
them..  Tlvat^^ujftWw 

could  only  ^  dcpi^  by  l^]rW&;  ^^VA'S'^ :  P 
the  ..trade.    E^X,  [^P^!^WV^J,  A.^fep?t?  ^^  )^;  ^^  ^"^  undermi. 
ijuawtcd  whhtie  jjafl^ce. of  Ifl^WH  ^|Ac-  ?  knS^tUT^ 

tlier  fecentlj^ftabliihc44>r  ijot..  .K  he,4qrf  ijot  know  \U  SSkte  t^^ 
he  ought  tp  bfo^  himi|jel&  Jt  is  np^  matter  y,the,vfage  ^9  though  re. 
ku  qn^  beed  for,' ^  year,    TIms  ;Ura4ct.fcas  <xi(h«U  W  IS!^  ^^^^^ 
has  been  cqndu^^din  the  fame  ma;|[nei:,ipr  threat  years* 
It  ,is  wdlkpojrn.jh^t  tU  fiitery',  is  th^.objca  of  the  riie  ufase  of 
toyage;  and  the  fadie  fort  ttf  6flilng,i«f  carried  oq  in  the  '"^f   fin»»i«p 
iaqic,for|;  oif  way  ^  jNiw2^/?i^«i^  llliepomt  is  not  given  in  cvi- 
analbgous  to  a  cprnmon  hw  i^y/hm  %  ^d  the  evidence  fhr*,Jniaic?*rf 
•f  a  u&ge  of  a  fimilar  tra4<;  at  fiiwfimdtand  was  ad-  l,.!!^^  **^ 
niffiWcT  .  '^^'^" 

When  au  tniutance  is  upon  goods  generally,  and  the  When  ti^e  riik 
fliip  touches  at  a  port  in  the  .courfe  of  the  voyage  in-  ^dn^h^jed 
fured, .  and  there  lands  part  of-  the  goods  infured,  and  >°J^  ^^^^  ^ 
takes  others  on  board  either  in  exchange  for  them,  or 
furchaibd  with  the  proceeds  of  them,  all  tlie  French 


%6o        f  0/tURi/i     ,  [B.I. 

writers  agree  that  the  goods  fo  newly  taken  on  boir4 

are  fubftituted  in  the  policy  for  thofe  that  were  landed^ 

become  part  of  tlie  fubjefi  matter  of  the  infurance,  and 

the  riik  continues  on  them  in  like  manner  as  on  the  goods 

originally  put  on  board  {a).    But  where  goods  are  infured 

from  the  loading  thereof  at  the  fiiip's  port  of  departure^ 

the  policy,  though  wooded  in   the  moft  comprehenGTC 

terms,  will  not  protect  goods  (hipped  at  any  other  place. 

GrMty,Paxtofi,       As  whcrc  goods  werc  infured  on  board  the  Brunfwick^ 

Jmfy  1807.^         ®^  which  "the  plaintiff  was  captain,  *  from  Canton  to  all  or 

^  <  any  ports  and  places  in  the  Eaft  Indies^  in  all  places,  at 

Goods  arc  infur-  '   '^  ,         '^  .  -       .       . 

cd  fromCan/off  to  '  all  timcs,  in  all  fervices,  &c.  beginnmg  the  adventure 

^Eajin%\^ ^nd  '  ^"  ^^^  ^^^^  goods  from  the  loading  thereof  zt.Cant&n^ 
until  t..cir  fafc  (  including  the  rifk  in  craft  from  the  (bore  to  the  fliip. 
The  (hip  in  d\U  '  and  to  continue  till  the  (hip's  fafe  arrival  at  -London.''^^ 
^•«**^"'f  d'°  '^^  ^'P  ^*^^"S  fprung  a  leak  in  the  voyage  was  forced 
her  c^rgo  in  other  to  put  \nto  Bombay ^  where  the  cargo  was  put  on  board 
and'  when  Tel  Other  (hips  and  fent  to  England  \  and  the  (hip  being  re- 
paired, rikes  a  paired  at  Bomtay^  the  governor  and   council  permitted 

new    cargo     on    ^  ^  y  o  r 

board  and  fails  the  plaintiff  to  take  a  new  cargo  on  board  and* return  to 
m^^^^tUlt^^  CA/>/^.  In  her^paflage  thither  (he  was  captured.— It 
cofitiBue  on  the  was  contended  on  the  part  of  the  plaintiff  that  the  policy 

would  apply'  to  any  goods  on  board  the  Bmnfwick  from 
any  one  place  to  any  other  in  the  Eajl  Indies  or  Cbifia : 
But  Sir  James  Mansfield  C.  J*  nonfuited  the  plaintiff^ 
upon  the  ground  that  the  policy  did  not  apply  to  the 
new  cargo  (hipped  at  Bombay ;  for  the  wording  of  the 
policy  could  only  relate  to  gooA$  JUpped  at  China^  and  the 
policy  contained  no  authority  to  change  the  cargo  (h). 

9..  Upon  the  Ship. 


When    t^  rHk 


UPON  thejbipf  the  rifk  in  fome  countries  is  made  to 
0n  the  ibig  be.  commence  from  the  time  fhe  begins  to  take  in  her  firft 

goods  or  ballafl,  and  to  continue  till  after  (he  arrives  at 
her  place  of  dcflination,  and  is  entirely  difcharged.  In 
others,  the  rifk  is  made  to  end  twenty-one  days  after  the 

Ihip's  arrival^  or  fooner  if  (he  be   unloaded  (r).—* In 

— ■ — ■ -  ■        ■     ■ 

(a)    FaTtn  art.  27.  h.  t.    p.  78.;    Poihier  h.  t.   a.  6}.; 

Ewurig.  t.  a.   p  38.;   vid.in&  di.8«  Cj.  n.  j.-«-^{l)  Vfd. 

ia£i  a7o*— — ^c^  i  Niag.  vi* 

JRrwvrt 


C  h.  Vn.  S  5.] "  Duration  rf-^m  the  Ship.  a6i 

France,  if  the  time  of  the  rifle  on  the  fliip  be  not  regu-  lo  Frsna. 
lated  by  the  contra£i»  it  runs  from  the  time  (he  fet3  fall, 
till  her  arrival  at  her  port  of  deftination^  and  till  (he  be 
there  anchored  and  moored  at  the  quay  (a). 

In  England,  the  commencement  of  the  rifle  on  the  fhip  in  S^Umi, 
varies  in  almoft  every  cafe.     In  outward     ^agcs,   it  is 
generally  made  to  commence  from  her  beginning  to  load 
at  her  port  of  departure. 

Sometimes  privateers  on  a  cruife,  (hips  engaged  in  the 
coafting  trade^r  in  fliort  voyages^  are  infured  for  a 
Umited  period  of  time,  which  now,  by  flat.  35  G.  III. 
c.  63.  f.  12.  {i)  (hall  not  exceed  twelve  calendar  months; 
and,  in  fuch  cafes,  the  rifle  commences  and  ends  with 
the  term,fwherever  the  (hip  may  then  happen  to  be. 

If  a  fliip  be  infured  from  the  port  of  London  to  any  if  m  iofufanct 
other  port,  and  before  (he  breaks  ground,  an  accident  therXdoeinot 
happen  to  her,  the  infurers  are  not  anfwerable ;  for  the  ^J!'^rt^^^^ 
rilk  does  not  commence  till  (he  fets  fail  on  her  departure  from  thence. 
from  the  port  of  London  :  But  if  the  infurance  he  **  at 
and  from''  the  port  of  London,  the   infurers  are  liable 
for  any  accident  that  may  happen  to  her,  from^ihe  time  of 
fubfcriUng  the  policy. 

If  an  infurance  be  made  on  a  (hip  and  goods  on  if  the  rilk  on  te 
boards  beginning  the  adventure  on  the  goods,  from  the  „|^^^  ^^  ^ 
loading  thereof  at  A.,  and  on  the  (hips,  *  in  the  fanii  <»««  ™*""^** 
manner*  If  the  goods  be  not  loaded  at  Ai  the  policy  and  the  fti&ef 
will  never  attach  on  them  j  and  not  attaching  on  the  ""/^JJ^T**  £ 
goods,  it  will  not  attach  on  the  (hip  U).  r'ik  «»  «*»•  ^*P 

^  will  never  attidk 

When  a  (hip,  which  is  expefted  to  arrive  at  a  certain  ^  homeward 
place  abroad,  is  infured  ^^at  and  from**  that  plaee,  or  voyaie^  whew 
^  from  ber  arrivaP*  there,  the  rilk  begins  from  the  firft  J!d^3i'\ 
moment   of  her  arrival  at  the  place  fpecified  \  and   the 
words  ^  fir/l  arrival**  are  implied,   and  always   under* 
flood  in  policies  fo  worded.    The  rifle  in  fuch  cafei 
continues  there  as  long  as  the  (hip  is  preparing  for  the 


{a)  Ord.  of  Loms  XIV.  tit.  Contrats  i  h  grojfe,  art.  5.  Vid. 
TaSm  on  this  art.  PothUr,  h.  t.  n.  63.  Emerig,  torn.  a.  p.  14* 
(«)  fcf.  ^h.  8.  f.  3. {e)  R.  Ro^er  f#nv.  Fnnd^  4^ 

9 1  TOlil^ 
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visyagcrinfii«h(4j}  nBut^ii'ali  diought&.of  tlievpyage  \m 

afterwards  bid  aQd^oadthe  fhip.|>c  fuficned  toUe  d^cfc 

for  a  length  of'idtne>  wfth  the  owner's  ptiviiy,  the  U|* 

'      furet  U  not  liabk  $  for  this  would  be  to  fuhje£k  him  to 

.'  the  tHuni  and' caprice  of  the  owner,  who  might  diiife 

to  let  the  (hip  lie  and,  lot  there  (4). 

Ohj«*^i«ntt»tbe    ;  In  (bme  foreign  oMntries,  the  riil^  on  the  (hip  is  made 

t^ltffoMU^  ^  contihuc,  as  we  Iwive  already  obfqrved,  ti|l  (he  is  en* 

'  \,  ^        tirely  difchafgpd*    I|i  otho^  it  continues  for  twenty-one 

d^iys.  aftpc.  hes  anriYsly  unlefii  ibe  be  fooner  unloadedw--^ 

I  ■,      Bttt<  in  Englifh  poltci^  it  b  ttfually  made  to  continue  only 

<  wtiihthfftip  hath  mnorf^  ^  anchor  24  hours  in  gofJ Jijfiif%' 

•r^Magem  objef^s^  and  not  wi^ut  reafont  that  freight  is 

w. ,      ,   ..  tfiot  eamed  till  thecargp  is  completely  difidiaigedf  and 

as  it  is  almoft  impoflible  for  a  (hip  to  unload  in  to  fixnt 

■    athne  as  24  hours,  the  confequecce  is»  that  the  freight 

.  \  .  remains  unprotedledy  from  the  expiration  of  the  ^houxB 

till  the  flup  16  difcharged.     Therefore,  fays  be,  in  bot- 

Semry  bonds,    and  policies  of  infurance,  on  (hip  and 

freight,  ^re  ihould  be  a  ftipuladon  that  the  rifl:  (hall  not 

i  end  till  the  expiration  pf  a  cei^tain  number  of  days  after 

die  ftiip's  arrival  (r). 

The  infurer  it     ' -""Wher^  the  policy  Contains  the  ufual  words  ^  ^Mfit 

lowing  cafe^'will  fhewthat  the  infurer  is  anfwera^  for 
no  l^fs  after  the  expiration  of  that  time. 
AngerpN  v.  ^  fi^P*  arrived  in  the  Thames  at  the  wharf  where  ihe 

^«//,  at  1^.  P.  i^ras to: unload,  on. the  lath  of  yamunyy-^nd  was  lud  oi| 
— -I —  thBLontiid^*  of  the  tier,  there  being  no  room  fpr  her  on 
^^heoaTfi?e!ff  thc  itifide^- . Hct  W^"  wcrc  unbcnt,  her  top-mafts  ftruck, 
a  tier,  th^  be-  tbrcc. din«ho|^Pju^>  and. (he  was  laihed  to  another  flup^ 
he^withhTand  iP^dfo  Q^^Pwed  till  the  19th,  when  feveral  {)up^  an4  ^ 
after  the  24  houn  Wkianttty,  ^.,  4ce  '  drovc   athwart  her  fteni,  fmotd  her 

the   It  driven  ,T^'«n  it.A        »  *^.  •« 

frifr.  her  an-     |iir»t,,,at|4ime  was  totally  loft« — ^In  an  action  agamft  an 
S^^illifilur.  Wyi«i)m  .this  fliip,  lord  K^nym  was  of  opmion  that  (b^ 

■  -^  via 


^  ^tf)  yid.  flip.  ,ij5. 165. {h)  Per  krd  Hard^k.  p  ATfT* 

U^!f  y.  Lond.  A^ur.  ^ i  Ath.  545. and  in  CtUty'r.  Sohtym^  t  A 


SSg-    Vid.  Bird  y.  Appktou,    8T.R.  5i2.  fnp.  74.«-«— -1- 
Xcy  Vid.  J  Mt^.  33.  47.    Vid.  Slin.  243. 


wa%, 


\Ms  coirrpletelj  mooted  on  the  1 2th  ot  yamauy^  and  at 
tte acci^nt  didtiot  happen  till  above 24  Jioors  after  that 
tnoe,  the  iii&ifer  was  not  liable  for  the  Ipfs. 
'  The  foHo#uiGr  cafe  fliews  that  this  rtilc  holdsi  cten  ^^  }^^^     . 

^.,,^-^^  *.        ..«        •«!  th«ugh  the  ctufe 

^here  they  101s  antes  from  a  cauie  which  exutea  amece*  cifiied  before  the 
dent  to  the  time  of  the  (hip's  being  iBOored.  .  ^'P**  ■'"'^•• 

*  "Aibip  -was  iiifureA.  finom'  Hamkur^  tp  London^  and  'in  '•'^'bf ''  ^'  ^^ 
the'cOurfe.of  the  voyage  the  mailer!  committed  barratry  ci^-Cs, 
by^fintiggHng  on^hfe  own  account ord  the •  £11;^/^ coaft i  xhemttcTof  • 
ami  for  this  fmuggftng,  the  ftiS)i/iabo<»ifaree-^oeks  after  aiipb«»iiiri>ee» 
fhe*4iftd  anfit^d  in  fifety  aft  n^f 'momnigs  'in  the  Thames^  giinf  during  th« 
wis  Seized  by  Ae  revenue  bfflfe^:— In  this  cafe  it  was  ii°SSSlSJtHfcS 

dete#|tlhiM>"ifhat   'though,' bf  the    flat.   24  G.IIL    C.  47.    hw  been  moored 

itiA  the  ^^'^X'Clle  l^ws,  the  forfeiture  attaches  the  itMoftr^lTiioc  H- 

momciii  rtie  o&ttcc  is  committed,  and  the  fliip  maybe  jJ^i^JJI^ili! 

fe};scd  a&^y  time 'afterwards  j  and  though  the  barratry,'  «d  the  moment 

in  this  cafey  wa$  committed  durhtg.Ae  vopge,  yet  the  comi^iucd 

underwriters  were  not  liable  for   this  lofs. — Mr*  Juftjce 

WiUeSy  in  delivering  the  opinion  of  the   court,  faid|«« 

•«  Though  the  cuftom-houfe  officers  might  feiae  for  the 

forfeiture  within  three  years  after  the  fa£l:,  and  the  Attor* 

ney  General  might  file  an  information  at  any  time  whil^ 

the  (hip  was  in  being,  is  the  infurer  during  all  this  time 

to  continue  liable  ?  Suppofing  the  (hip  had  gone  feveral 

voyages  afterwards ;  and  fuppofe  a  partial  lofs  paid^  and 

the   underwriter's  name  ftruck  out  of  the  policy,  (ball 

an  adion  be  afterwards  brought  upon  the  policy  ?  Bis 

accounts  could  never  be  fettled,  nor  could  he  be  finally 

difcharged  while  the  (hip  was  in  exiftence.    Such  a  po« 

(ition  would  be  monftrous,  and  attended  with  inlinttf 

inconvenience.    There  muft  be  fome  cert^un  reaibnable 

limitation  in  point  of  time  laid  down  by  the  court,  wbcfl 

the  infurer  (hall  be  releafed  from  his  refponfibilit^.    If 

he  fe  Rable  for  a  month,  he  may  be  liable  for  a  yeai^ 

and  A  oil.     And  we  all  think  that  the  law  on  infuranoef 

.^irpuld.be  left  unfettled,  and  in  much  confufion,  if  any* 

odier  time  were  fuggeded  than  that  prefcribed  by  thf 

polic]^,  namely,  the  coniinuancFif  the  vo^ofi,  fni  tbiJUff 

•84         "-'      V   •  *^ 


s64  QfiheRtJk                         [B.L 

Meretony^.'Dun-  go,  whcTC  an  xnfurance  ^ras  made  on  a  fliip  for  hi 

in  B.  R.  citt.:bv  month s  \  and  three  days  before  the  expiration  oi  th.u  timcj 

2!^n"2©/iL^'v  flic  received  her  death's  wound  \  but,  by  pumphig,  (he 

Ofitjft  I  T.  K.  was  kept  afloat  till  three  days  after  the  time  \  it  was 

-_-.^— .  determined  that  the  rifl:  was  at  an   end  before  the   loft 

foralSrin"  £«•  l^PP^ned  ;  and  that  therefore  the  infurcrs  were  not  lia<r 

Ikf  dta:h's  ble.     Upon  the  fame  principle,,  if  an  infurance  be  made 

the  lime,  but  on  a  man's  life  ^^r /I  yar^  and  fome  fliort   time  before 

urm*— Ik*  —  ^^  expiration  of  the  ^crm,  he  receive  ^  mortal  wound,  of 
iaircriiaoi  liabie.  which  he  iics^nfier  the  year  ;  the  infurer  is  not  liable. 

Bur  if  the  fii'p  But  before  the  riik  on  the  fhip  can  be  faid  to  be  com-i 

ttMftomhti  pJetcly  ended,  fli;  mufl:  not  only  have   been  24  hours 


riflf s  before    moored  at  anchor  in  her  port  of  dcftination,  but  flie  muft 

|he  24  iiou  •  are 

coded,  tu  t^ik    have  been  during  tha:  time  in  gy^  /ffetyf  in  the  fulleft 


fenfe  of  thofe  words-     It,  therefore,  the  fliip  be  obliged 

to  perform  quarantine,  this  does  not  end  the  voyage.  The 

^yage  only  ends  when  the  fliip  is  arrived  at  her  pert  of 

deftination,    and    is    there  moored   24  hours   in  good 

fafety(tf}.     And  the  following  cafe  will   f|icw,  that,  if 

the  fliip,  before  the  24  hours  are  expired,  he  ordered  to 

the  proper  place  to  perform  quarantine,  the  rifle  conti« 

nues,  though  flie  do  not  leave  her  moorings  till  long  aftef> 

the  24  hours  are  expired. 

t^tfksr^Tmetf       A  fliip  was  infured,  *  At  and  from  Leghorn  to  tho 

*  !Li_«       *  port  of  Londony  and  till  there  moored  24  hours  in  goo4 

A  Oiip,  after  be.     fafcty/ — She  arrived  on  the  8th  of  July  at  Frejh  Wharfs 

within  the  &4       and  moored,  but  was  the  fame  day  ferved  with  an  order 

tortie  mopw****  ^^  8^  ^^^  ^^  ^^  ^^^^*  ^^  perform  a  fourteen  days  qua- 
place  to  prrfbrai  rantine.  The  men  upon  this  dcferted  her,  and  the  cap-i 
Th^'rilt'««ir.  ^^  o^  ^c  i^th  applied  to  be  excufed  going  back,  which 
»*»"•  petition  was  adjourned  to  the  aHth,  when  he  was  ordered 

back.  On  the  30th,  flie  went  back,  performed  quara&i 
tine,  and  then  fent  up  for  orders  to  air  the  goods,  which 
he  could  not  do  till  the  14  days  were  expired  v  but  befom 
the  fliip  returned,  flie  was  burnt  on  the  23d  of  Augufl. 
—It  was  ruled  {h)  that  though  the  fliip  was  fo  long  at 
her  moorings,  yet  flie  could  not  be  faid  to  be  tESre  in 


(c)  V\d.Ck$raCf  ch.9,  art.  i5.^(*)  AtN.  P.  probably  by 
Lie,  C.  J. 

pod 
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pod  fafity^  which  muft  mean  the  opportunity  of  unload- 
ing an- 1  difcharging ;  whereas  here  (he  was  mrrefted  withia 
the  24  hours^  and  the  hands  having  deferted,  and  govern- 
ment haying  taken  time  to  confider  the  petition,  there  was 
no  default  in  the  mailer  or  owners. 

Upon  the  fame  principle,  if  the  (hip,  on  her  arrival  at  5o,  if  rh«  Aipii« 
her  port  of  deftination,  be  fubjeft  to  fcizurc  under  an  Jf  iieiilerf'at 
embargo  and  a  declaration  of  reprifals,  and  (he  be  in  izQt  p'»«/v»»«Wn  ifa0 
feized  within  the   24  hours,   though  (he  be  permitted 
afterwards  to  land  her  cargo,  the  infurer  is  liable. 

Thus :  A  (hip  was  infured  •  from  BUhoa  to  Rmen,  and  f^*''  ^-^ 
^  till  24  hours  moored  in  fafety  theve.' — ^The  (hip  arrivcdy  Femke  m. 
bat  an  embargo  had  been  laid  on  all  Engltfi  veflela  ia  ^  ihu  airive««e 
that  port.  The  captain  went  on  (hore  the  day  he  arrived,  her  port  of  ptU 
and  the  next  day  the  embargo  was  laid  on  his  (hip.  He  andt^nembirfo 
was  afterwards  permitted  to  land  his  canro»  which  he  *•***!  5*»1'^>  '*P^ 

*  .1  wnicli  (he  it  cic 

delivered  to  his  confignees,  but  the  (hip  was  detained  as  tained  aipH^e: 
prize,  and  the  captain  and  crew  allowed  fub(iftcnce,  a*  ][^  li  *bie,*thIIlSi 
prifoners  of  war,  from  the  time  of  their  arrival.— In  an  ^«  waspermit- 

^     ,  -  ,  .  4ed  to  Und  her 

a£lion  on  the  policy,  it  was  ruled  by  Lord  Kenyom,  that  ntso  and  deliver 

ikfi  (hip  was  as  much  within  the  power  of  the  enemy^  Sgneok  ^^^ 

as  if  a  guard  had  been  put  on  board  the  moment  (he  ar* 

rived.    She  could  not,  therefore,  be  faid  to  be  24  hours^ 

pr  a  minute,  moored  in  Jafety,  as  far  as  relates  to  the  in^ 

fured ;  fof  immediately  on  entering  the  port  (he  was,  to 

Sll  intents  and  purpofes,  captured  by  the  French. 

When  the  voyage  infured  is  defcribed  in  general  terms,  i^  the  tiikhe 
as  */r§m  A.  ta  B.,*  without  exprelling  how  long  after  her  ^l^n^/^^ 
arrival  the  infurance  is  to  continue ;  it  has  been  holden  |>«^  hoiSen  tbift 
that  the  riik  upon  the  (hip  continues  till  (he  has  been  un-  sip «  Mni'iidcd 
loaded  and  difcharged  from  the  voyage  (ij )— And  though  *"^«>^fc«^«*- 
it  feems  reafonuble  that  an  infurance  on  the  (hip,  for  the 
voyage  from  .^.  to  B.  generally,  (hould  continue  till  the  Jj^^J^^^^ 
ohjcQt  of  the  voyage  is  accompli(hed,  that  is,   till  her  »Ujr  cmU,  at 
cargo  is  la^ided ;  yet  \%  has  b^n  determined  tliat  an  infu*  h^l^jCciwr^d  14 
jrancc  upon  a  (hip  to  Jamaica  generally  cmis  as  fooii  as  kwitataiy  |^ 
(he  moors  f  4  hours  in  any  port  in  the  iHan^',  rnd  does 
continue  till  ^le  comes  \q,  her  la(t  por .  of  delivery. 

1^,^— ——1—^,— ———»—■     l»  Bfcll  ■    I  I    III  — »— M^B^i— — — — ■^iM^> 

(«)  R.  Anon.  SUn.  343. 


fW*!  *..Cmc-   i>.^w^AJbir(«]|i.'inbRd  'FMnZMdWi  tojainaica'    ■ 

»id4TS.**'^-\  i#win<il(ra  »P^by»firiifeyentpolk:y,flic-wMalfoinfuredt 

'''  '      '  ^  mtd-Jam  .ymmmai  /»  Z>mJiw.'— llic  Ihip,  KaTing 

touched  xnd  ftsd  for  fame  days  at  one  part  of  yamaiea, 

;  was  loft  in  coifting  the  ifUndi  but  before  ibr  lad  dcli- 

vered  all  her  ontvird  cargo  at  the  other  pons  ci  the 

Uland. — ^The  Ihip  wu  vhat  is  called  a  gtnfrai  Qiip ;  that 

i«,  ibe  WM  adiienifed  at  UoyJ's  Ki^kc  book  as  bound  to 

'  tbe  iiland  generallfi  and,  by  the  covrfe  of   trade,  to 

tooeb  at  the  fevenJ  pons  of  tbe  ifland  there  to  ddircr 

fome  ga*ds  and  take  in  otfters. — In  an  a^lion  oa  the  itau- 

wanlfiSey,  in  order  lolbev^faeTe  the  homeward  rilk 

commeaeed,  h  was  aece&ry  to  ihew'  at  what  time  dw 

wttward  rift  detennfaudi  and  after  »'  examination  of 

inerchanM  as  to  die  cnftwn,  it  was  decided  by  a  fpedil 

}«rf  that  the  undcrwrifins  onihe  Komew^id''poKc]r  were 

litbl£forthc1ofv-beiJ^of  oiAuon'tet  tbe  oatward  rtfk 

ended    when  die  'ffift>  %itf  mocked:' tWetttf-^otct  hoim 

qi  any  port '-df  the  i^ndV^Mff  did  not  Hmtifiui!  tiH  Ihe 

oanie  to  tfte'laft'fKirt  of-  delbrery!— up<]A'''a  tnbtSm  for  a 

arw  ttki.  Lord  -jlfiM^A^-fzidthA  tbelfticlinulAa  of  hi* 

oninion  wA  ^  cdmarj^'^j.  "But  'is  the  ca'sft  had 

bnti  tboraS^r^rietC^and'nf)  Mv  iight  coUd  %e  thrown 

on  it,  hc'was  i^alflfl?  jfiAirfrif  a*  nfVtjiil.^  ,'TKcj6ther 

judgca^conciiifcd,,  and  tJ^.'^af^icct/^iirnit  fai3  "he  was  'lof 

opinion  that  (ne  vcrtiiil  was  riglit,  "the  ITiip  T)aviiig'ajnTcil' 

^'jfamaieai  the  fith  portfliecaiiic  to  trade  in.'     '    '■''■"'■ 

Surrtfiy.LniJ.    .  la  3  fimilar  cafe  'Lofd^tanyieli!  laid  dou-n  Uie^laiDe 

■^Hii.  tJBi!    doftrine  to  the  Ju[j,,iiamcly,  that  the  outward  liit  t^ 

— T— —       the  Jhip  ended,  after"  her/ariiviil  m  ^thc'firft  p^ctfOiic* 

ifland  to  which  (he  was  deffined  ;  but  lliat  the  onCward, 

policy  upon  goids  continued  till  they  were  landed,         ' 

LiifitMtitr,       So,  where  an  iafurance  was  [iufie  qn  the  Aup  Patifir 

,J^    ■   j  '   ■*■  and  goods  on  boar  J," '  At  and  Iroin  Gwr^/j  to '^iwiwm^ 

\ —       r  and  til]  moored  24  bbu^  in  Wety^.' — ^The  fli|p^arme^' 

nact  en  Oilp  at  MooUga  Bay,  where'  Qii'  MK^kred '  and  remiin^  nearly 
>!.«»  Th«  '  ■noi^'  *°^  ^  agent  of  the  lofured  fold,  'ind  JtSimeJ^ 
&ip,  4fwr  4i{.    tbe  greateft  patt  of -hcr«aigo  to  mesehaats  therer    TW 
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to  &.  A9im%  and  thcfc  trice  ia  icarg^fir  /jid!pt|  nA  ?««• 
it  was.  verfaaUy  apced  that  the  fonuriridfr  of  tlie  ctifi^.  ^grj 
winch  was  luxnber5^ fiionld  be'cai>ried«ri«£^to  &»  Attm'%.  |^^ 
jkccord'ingi):  the  ihip,  after  takiag'in  romc  fuftick,  pro'  pone 
cecded  toward  &t.Akm\  but  wa9  loft  I  Jh. her.  paffi^  ^X! 


tfaithei* — ^In an  a£Hon.on  the  policy,  it  "was  urged  for  the'  ^^^ 
plaintiir,  that  the  policy  being  ifi  general  terms,  ^to  y«- 


^  nuucMi  it  meant-to  *iiiclude  aU  die'  porti-  m-  that  ifland» 
at  which  any  paftiif  thc;cargo  tins  tO:be  delhrered^  and) 
therefore,  upppi  fwh  an  iti&irance|.«^^]^  ma^igo  flrom* 
port  to  port  5  :^t  at  all  event$,  ;|hQ-^W/'1re]9^,|^teAed 
by  the  policy  tW  *kiy  VfirtJtIldifcktirgfid  iBind^Jaf(f(%  landfA^ 
-vrBut  Lord  Kenyon^wl^  tried^_§#i|e]tJ^ld  Bl^gi^lhthat^ 
ii|e  riik  on  they&^  ce^fod  go .  jtcrj^fyjE^g?  cyoo wi  24  hoarti. 
in  the  firft  port  of,  the  iiland^  jJMffki  i^KC^  6^  unhadingi 
—He  faid  thatf  whe9  ac  fliip  i&  ii|iiir44  VOf  any  particulsur 
port  of  delivery,  if  by  ftipe£i  pf  rwea^ierihe  bq  forced 
into  a  different  port,  and ,  the^  difi;hai^  part  of  hec^ 
cargo,  (he  is  neverthekfs  pfoteftcfi  by  the  policy  tUl  (he 
anrives  af  her  port  of  delivery.  Bvt  it  appeariQg  in  evi* 
dence  that  Mofitego  Bay  was  the  original  deftination  of 
the  cargOf  and  that  its  not  being  wholly  delivered  tl^ecef 
was.  only  preyente^  by  the  new  agreeQiefit»  he  held  tb^^. 
qothing  couU  be  )Ptcovered  for  the  loiii  of  gMlsi  for  a 
ihtp,  infured  to  Jatmofa  gimratty^  canaoc  be  permitted  to 
go  £rom  poit  to  portt  vound  tbe  whole  iflaiMl|fo>^  the  pur- 
pole  of  unloading,  efpeeiaUy  wheitt  as  in  thisFcafe,  the 
liHiie  ptribn  is  owner  of  both  fiiipi  and  goods. 

In  France  it  was  ufual  t»  tafuR  tp  the  Fnncb  Weji  Man 
hdia  illands  generally  \  and  dien  the  rilk  on  goods  conti-  J[^ 
BBed  tin  (bpy  were  landed  at  dieifiefpedive  places  of  def-  ^^' 
tnatioQi  and  on  the^^^  till  (he  had  difeharged  her  carga 
at  die  laft  of  diofe  places. — ^BtiC  where  the  (hip  had  dif- 
charged  all  but  a  fmall  part  of  her  caigo,  amounting  to  - 
about  CfO^percenU  on  the  whole,  and  had  begun  to  take 
in  her  homewaf  d  caigo,  the  rifle  on  the  (hip  was  coqfi. 
tkted  ^  at  an  end,  and  the  infufer  difeharged  [a], 

*       •  •  • 

^.    ■  •  ]      1       "^      ■  .  i       '"^       ■     *         "  .     •  -  .      \  -  *       • 

(e)  Mnurig.  torn,  i^  p^ya. 

But 
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*  ^Bot  Aiey-Iioldy  Aat  fo  long  as  any  confiderable  part  of 
the  cargo  remained  on  boards  the  riik  cimtmucH  thou^ 
part  of  the  homeward  cargo  be  put  on  board. 

As  where  an  infurance  was  made  on  a  (hip  and  cargo 

<  from  BourdeMux  to  the  French  Weft  Ihdia  Iflands  ;  with 

<  liberty  to  touch,  ftay^  and  trade  at  fuch  ports  or  places  as 
*  the  captain  (hould  think  proper  (a). — ^The  fhip  arrived  at 
Jaq*iemel  in  S/.  Domingo,  and  there  difpofed  of  part  of  her 
cargo,  and  took  on  board  26  bales  of  cotton,  and  after  a 
ftay  of  five  months,  failed  for  St.  Louis,  to  continue  the 
iale  of  her  outward  cargo,  and  to  procure  the  remainder 
of  her  homeward  cargo.  On  her  paiTage  thither  flie  was 
chafed  by  three  EngliA  privateers  into  a  bay,  where  the 
captain  landed  as  much  of  the  cargo  as  he  could,  and  then 
fet  fire  to  the  {hip,  to  prevent  her  falling  into  the  hands 
of  the  enemy. — ^In  a  fnit  to  recover  for  this  lofs,  the  in- 
forers  contended  that  as  the  Ihip,  before  the  lofs  happened, 
had  begun  to  take  her  homeward  cargo  on  board,  this  put 
9B  end  to  the  outward  voyage,  and  difcharged  them.  On 
thCr  part  of  the  infured  it  was  infilled  that  the  26  bales  of 
cotton  were  too  inconfiderable  to  change  the  chara£ler  of 
the  voyage  from  outward  to  homeward ;  that  there  was 
A>tbing  in  the  contra£l  to  prevent  the  replacing  a  part  of 
die  cargo,  by  goods  of  the  place  where  the  fliip  touches, 
atnd  that  the  rifle  on  the  (hip  continues  till  the  outward 
cargo  is  all,  or  nearly  all,  landed.-^The  infurers  were  conn 
demned  to  pay  the  lofs*  Tliis  ientence  upon  appeal  was 
reverfed ;  Ixit,  upon  appeal  to  the  parliament  of  Bem^ 
itawcy  the  original  ientence  was  affirmed^  and  the  iafuied 
fecovered  (*). 

It  is  obferved  by  Entertgon  on  this  cafe,  that  as  the  cargii 
was  not  all  difpofed  of  at  Jaquemd,  the  fhip's  depsffture 
for  St*  Louis  ought  to  be  kxdied  upon  as  a  continuance  of 
ijhe  voyage^  and  upon  that  principle  the  final  deciikm  wa| 


(a)  This,  I  coooeive,  is  the  meaniog  of  the  woid^,  *  7«f 
*  ehant  etfmfant  ecbelle  aux  enJrmts  que  bonfemUera  au  ceifitmae} 
^e  Emengof^t  explanation  of  this  daofe  in  French  policis% 
vok  s*  p.  40.— ^-(*^  y'vL  flf^criff.  torn*  a.  y.  73, 


Ch.  VIl4  5  5. J    Duration  of-'-M  the  Sblf.  16 f 

right :  But  that  it  would  have  been  odierwife,  if,  by  the 
Cde  of  ally  or  neariy  all  the  cargo  at  Jsquemil^  the  outwai^ 
voyage  had  been  ended. 

In  general,  the  rifle  on  the  rigging,  tackle,  furniture,  J^^^^  ^  |Jj 
and  provillons  of  the  (hip  infured,  continues  no  longer  Oiip  may  Vonti- 
dian  they  arc  attached  to,  or,  remain  on  board  the  (hip.  "^  <^2«I^^ 
But  where  it  is  neceflary  to  put  thefe  articles  on  fhore 
during  a  repair,  and  this   is  die  ufual  practice  in  fuch 
cafes,  the  riik  continues  on  them  while  on  ihore,  and  if  ^ 
diey  are  loft  or  damaged  by  any  of  the  perils  mentioned 
in  the  policy,  the  infured  is  liable. 

Thus:  An  infurance  was  made  on  the  fhip  Onflow^   Pilfyy.Rsjf. 

*  At  and  from  Londm  to  any  ports  or  places  beyond  the   i  Bur,  34V. 

<  Ci^  rf  Good  HofCy  and  back  to  London^  free  from  fhcri  in  and 
•average  under  10  per  ctnt,^  upon  the  body,  tackle,  Sec.   tackle  of  1  fliip 

*  of  the  fhip :  Beginning  the  adventure  from  the  date  of  Noting  a°rcpa^ 

<  the  policy,  and  to  continue  till  the  fliip  (hall  have  arrived  ^"  ^^f  "I***/ 

*         '  *  courfe  of  the   • 

*  as  *above,  and  there  anchored  24  hours  in  good  fafety.'  voyage,  and  are 
The  (hip  arrived  in  the  river  Canton,  in  China,  vhere  (be  ^^l^Vhu'l.  a 
was  to  day  to  clean  and  refit,  and  for  other  purpofes.  ^^^  witfaia  the 

.  policy* 

Upon  her  arrival  there,  all- her  rigging  and  furniture 
were,  by  the  Captain's  orders,  taken  out  of  her,  and  put 
into  a  ftorehoufe  called  a  Bank  Saul,  built  for  that  pur* 
pofe  on  a  land  bank,  in  the  river,  near  Bank  Saul  IJland^ 
m  order  to  be  there  repaired,  and  preferved  till  the  (hip 
Ihould  be  heeled,  cleane^,  and  refitted.    Soon  after,  a 
fire  broke  out  in  a  Bank  Saul  belonging  to  a  Swedi/b  (hip, 
which  eommunicated  to  that  belonging  to  the  Onflow^ 
and  coofumed  it,  together  with  her  rigging  and  fumltuic. 
It  appeared  to  be  the  univerfal  ufage  for  many  years,  for 
European  (hips,  when  they  arrive  near  this  Bank  Saul 
I/land  to  unrig  and  depofit  their  rigging  and  furniture  in 
a  Bank  Saul  in  the  manner  above  defcribed.     And  this 
is  for  the  benefit  of  all  perfons  concerned  in  the  fafety 
of  the  (hip.    The  (hip  having  been  again  rigged,  and  put 
into  the  beft  condition  the  place  would  permit,  arrived  in 
the  Tbames. — Upon  this  cafe  it  was  inlifted  on  the  part  of 
the  defendant,  that  though  the  infurer  was  liable  for  all 
lofles,  during  the  courfe  of  the  voyage^  yet  that  this  liability 
wa9  confined  to  lofles  atfea  only ;  whereas  this  was  a  lo(s  *^ 
on  (horet    But  the  court  determined,  after  great  con- 

confideration 
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ftoiidMl»  tint  the  I06  on  the  Bank  Saul  was  a.Iofs 

vitiisn  the  wordst  intent,  and  meaning  of  the  policy.-^ 

Lmrd  Ma$ufiM%  in  delivering  the  .opinion  of  the  court, 

(aid,-'— ^  The  tackle,  apparel,  and  furniture,  of  the  (hip, 

a  die  gmtrmi     Were  infuted -cxprefsl J  from  fire  during  the  v/>yage,  and 

Sr^  k1  w'**'  ^"*^  ^^  return  to  Lwdon.    Thcfe  being  dcftroycd  by 

nuA  ihew  Hmc  fire,  during  the  voyage,  and  before  her  return,  is  a  lofs 

^r«ic  b!^  within  die  general  words' of  the  policy  5  and  it  was  there* 

agaiafl.  f;^,^^  incumbent  on  the  defendants  to  (hew,  from  the  man- 

Def   b"      til     ''^  *^  which  it  happened,  that  it  arofe  fiom  a  peril  againft 

voyage  in  rbe      which  they  did  not  infure.   But  the  infuter,  in  eftimating 

mc^^fovmr*  ^  premium,  mull  have  confidered  the  ufual  courfe  of 

aiitbe  cireum^    fbe  Yoyagc }  and  defcribing  the  voyage  in  the  policy  is  ail 

it.  ^^^  ezpreft  reference  to  the  ufual  manner  of  making  it,  as 

ttmch  Mt  if  every  circumftance  were  menticmed.    The 

only*  objedion  was,  that  the  lofs  happened  on  iand^  and 

not  in  the  (hip,  or  on  die  water.    To  this>the  obvious 

anfwcr  i^  that  neitiier  due  words,  nor  the  intent,  of  the 

policy  ndkf  fuch  a  diftiaaion/' 

Srtc* •  kiftu  10      go^  ja|:a  fimibr  caffe^  ivhere  the  (hip V/rwifow  were 

ch«  (aae  lifbt      )iiided  flikid  pik  fnlC^  a  BaS^i  'Saul,  and  there  deftroyed  by 

^^^b^  MLaccidtatamre,theq«d«on  was,  whether  diofe  ptovi- 

itMihif.  Ibni  w«re  severed  by<4lie'poliey;  but  it  was  admitted 

dia^  if  ihrf  w«^  k  was-to  be  confidered  in  the  fame 
Kglit  as  if  the  Mdkfeent'ltfd  hapt^ned  tfit'&M^ 
Wmf  wte-  sEvery  underwrtteif  ^j'tfiAf  be  prefumed  to'  be  fully 
S^'S  'ifa^  ^onverfantinthe  Itfisi  couffecf  die  trade  on  whidi  he 
tbe  cia^  oa  bttomdl  an  infurer.;r''and  tfe  wiR  be  bound  by  the  u(age 
^^^  !lktei^.  rfTuch  trade/.>ts^l»i'A  a^  if  it  wetc  parricularly  infeitcd 

ih  die  policy^  Thb'  rulelias'beeii  adreidy  exemplified  in 
die  cafe  of  NoUe  V.  KenruHvi^f  (K),  and  k  is  parricularfy 
to  be  MieiAfid  to'by  ufli^erWfitdM  tjpon  £ajl  India  voyages, 
the  policies  dn'whicSi  tV^'fo  Unlimited^  as  to  dme  and 
plaee,  ^kt  (hey  indude  die  country  voynge  there,  and  all 
rilks  that  may  b^  run  in  confequenc^  of  any  new  agree- 
mentmadein  India  to  prdtongthe  time  mendoned  in  the 
charter-party ;  nor  is  it  neceiTary  tor  inform  die  under* 
writers  of  fuch  new  agfedment;  at  that,  and  all  other 


{a)  R.Bnnighr.  Wtkmm,  4T«iU90&-— HO  Sap-»5^ 

nccefiry 
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neceflary  informatioa  oathe  fubjc^^mayrreadily  l^^-bad 
at  the  India  Houfe  {a).  ,  ,  .  . 

As  where  an  ihfurance  was  made  oii  ^  lhx^»  *  At  ««ad  Sahad»r  v.  fr»/- 

*  from  Bettgaly  to  any  ports  or  places  ip  the-^^.iirii^t   1707. 

«  CAi«/i,  PerftOi  or  elfewhere  beyond  jhci  Cafrnf-G^o^  ^^^^  \.  '^ — |^ 

*  forwards  and  backwards,  and  d^irjng  hfix  ftay  at  &^ch  -upon  aiy /<i^« 

*  place,  until  her  arrival  at  Londofu'-rrln  a;n/i^ionon  tUs  -SS^rS^of^^ibe** 
policy,  it  appeared  that  the  charter-p^Ptjj*\|r^  iq  t^if,  u(n^  J**"  il^  nT'^^Sf 
printed  form,  containing,  a  c^ufe  ipippy^png.  tfcc  con^  the  trade, 
pany's  fervants^in  India  to  dctaiii^J^.i^.ip.  (or  ^py  time 

they  pleafed,  nqt  exceeding  a,  year  from  t^q  tlnoe;  to  wtkioli' 
flie  was  chartered^  that  tjie  (hip  iailqd  ,on,,^  25th-  dF  s 

Mar^'h  1762,  arrived  at  -&/%jp  :t|ie  ^njB^of  yba^wJyi^:; 
left  Bombay  (he  4th  of  ^(n;f/»^r^'«ai;i4v$47ait  Calct/tta.At  '    ^ 

.5th  of  A/ar^i&  i7^X>  ('^^^  ^"  ^^  2fith<fdie.  I^eMeiif  and 
council  entered  into  $1  new  9gre^ct^  mtk  tfie  captain^ 
reciting  that  the  charter-party. WQidd'ej^im&ori^hc  ixdi 
oi  February  yj64^  but  that  it  ^saa  QX]^ient  to  detain  Idie 
ihip  in  India^  and  the  captsun  agaedSlta  let;tfaa>Siipx^  9 
year  from  that  day;  that  in  ,5J<///Tl763viAft  fliift.ayt&cd      *'/ 
afecond  time  at^pini^jf,.faUedu^  Av^^-^^i^^tetti^ 
arrived  there  early  in  1 7^4^  fi^iM  S^SP^  lor -Barnhf.  tht .  J:. , 
19^  of  Mfr^i&9  aiul  on  ^:.^iAilB^^l<tft^  idiat  ttitbc  7/L 
of  Jpril  1764,  .the  owner  i^eii^^  a  ^|M««rf^Wk  tbe  «^(a 
tain,  dated  thc^  i^th^f  ^fi^  \:^ki^,^iM^^:itcipf  o£(^e 
new  ag;imnicm|,which«r^^;j|u|4ifi]E<,fcad[  ba  a  ooffie-        ,  -.  .tj 
houfe ;  that  the  next  day<^foi^.in(\aiu)cca:i«)ere  made  hff  :'\  ;     ',  ^, 
the  owner,  and.^g/i  (hfi:^7tb  oi^July^  a^k):  .  infiuMcai        ''    -^^ 
were  made,— ^l^,  ;d^er  ^i^  leti^eiF  wds  fiiblkly :  ftad[;  ihat 
.  it  w^s  very  comqsQ^^  thiSi^lfa^Ci^jiiptain  (hipt  for  % 
year  by  a  new  agretsmenii^  JSK^^  ^^^  yqiy.l^c^ficial  fH 
the  owners,  to  which  uf^^tbp.  wprdf  of  0it  poliiDy-are 
adapted,  being  without  luni^t^fii  cjf .  time  .or  j^a^^  and 
without  any  refjprenceto  the  ^ft  yoyag<; }  thft  ;ali  thin 
might  have  beim  learned  at.  the  India  Hmtft^  but  at  the 
;ime  of  the  underwriting,  np  mention  was  fcoadey  or 
quefiion  aiked,  wheathe  (hip.  failed,  or  when  (he  arrirtd, 
or  whether  fhe  was  CQntinaed  for  a.  year  according  to  the  - ..  * 
provifo  in  the  charter-party ;  and  none  of  the  underwriters 


«b 


• 


{a)  BotySr  Qrmt  v.  fasil^^  fup.  a66. 

defired 
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defired  to  be  j^  after  they  knew  of  the  new  agreement  to 
prolong  the  (hip's  ftay.*-The  defence  was,  that  the  policy 
was  voids  becaufe  at  the  time  it  was  underwritten!  the 
underwriters  were  not  told  of  the  new  agreement  to  detain 
.the  (hip  beyond  the  time  provided  by  the  charter-party. 
—But  the  icourt  determine]  thatj  under  all  the  circum. 
ftances>  the  plaintiiF  was  entitled  to  recover. — ^The  rea* 
ions  which  governed  the  court  in  this  dec i (ion  were  ;«- 
That  the  underwriters  are  prefunied  to  know  the  courfb 
of  the  Eqft- India  trade,  the  terms  of  the  charter-party, 
and  the  deftination  cf  the  India  fhips,  (which  are  under 
the  diredion  of  the  company,  and  not  of  their  owners) ; 
that  the  charter-party  is  a  piinrcd  form  of  very  long 
Sanding  j  that,  bcfides  the  liberty  thereby  given,  to  pro- 
long the  (hip's  flay  for  a  year,  it  is  very  common,  by  a 
new  a;z'*eement,  to  detain  her  a  year  longer;  frr  no  (hip 
comes ho-iiC  in  ballad,  and  the  longer  u  fiiip  is  kept,  the* 
more  beneficial  to  the  owners :  that  the  words  of  the 
polipy  arc  adapted  to  this  ufage,  being  without  limitation 
of  time  or  place,  and  without  any  reference  to  the  (irft 
voyage  particularly  mentioned  in  the  charter-party  ;  that 
the  terms  of  the  policy  precifely  defcribe  the  rifk  in  its 
utmoft  latitude,  and  ncceffarily   extend  to  every   pro- 
longation cf  (lay,  and  ev«:ry  country  voyage ;  that  dc 
vfage  of  the  India  tra'Ie,  and  the  courfe  of  the  voyages 
in  it,  were  notorious  to  infurers,  who  muft  be  fuppofed 
fuiRciently  conufnnt  of  them,  and  the  obligation  of"  the 
policy  is  taken  from  the  ufage,  and  the  words  of  the 
charter-party,  which  refer  to  that  u(age|  in   the  fame 
manner  as  if  it  were  exprcfsly  inferted  in  the  policy  \ 
whereas  if  every  perfon  infured  (hould  be  obliged  to  (late 
to  the  infurer  all  the  grounds  of  his  expeSationSi  as  to 
the  (lf]p*s  continuance  in  India^  or  her  returning  to  Eng* 
landf  it  might  produce  great  litigation  and  confxi(ion  in 
cafes  ariHng  upon  thefc  policies ;  bcddes,  it  would  be 
contr^didlory  to  the  policy,  ;o  fay  that  the  underwriter  did 
not  infure  for  a  country  voyage, 
Crtgty^.Ckrff.       A  fimilar  quc(li?n  arofe  upon  a  pblicy  on  goods,  fpcciCi 
ao 6^111  Ms»    *"^  cfFjcts,  on  board  an  Hqfl  Irtdinfii.H^  on  her  voyage 
£u,->.  94.  «  From  Lo/:Jaft  to  Madras  and  Ctina :  v/ith  liberty  to 

If  iTT!  '7^'  on  *  twcb^  Jlay^  and  trade  at  any  ports  or  places  whatfoever/ 

«n  I:ii.  .  . .  y  .f,-,  , What 

th*trt  I.   kit  tit  J 
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—When  the  fhip  arrived  at  Mmlraff  (he  was  too  late  to  *  '^  f^^;  /«r» 

*^  *«m4  trade  9X 

go  to  COAII0  that  year  ^  upon  which  ihe  was  employed  « any  pwti  or 
by  the  council  there  to  go  from  Mddr4is  to  Bingal^  to  ^^^,i^*^'7flt^ 
fetch  rice ;  which  voyage  ihe  performed  oncc^  and  pro*  •ven  of  •  />**W 
ceedcd  on  the  fame  voyage  a  fecoud  time,  in  which  flie  ^'^^  ^^^ 
was  loft.— It  was  objedled  that  thefe  mtermediate  voyages 
were  not  infurcd  under  the  policy  j.^  the  wor  Is,  *^  U 
^iotichf  fl.'ty^  and  trade  at  any  p9rts  or  places  nuhatfoever^* 
•n  y  meant  to  give  a  licence  to  ftay  at  fnch  places  as  it 
Siould  be  neceflary  to  ftop  at  in  th*  courfe  §f  the  f»T«fr.<*^ 
The  court,  however,  determined,  thnt  theiq  intermediate 
^oyi^es  conftituted  a  rift  within  the  policy  \  and  that  the 
iofiwed  were  therefore  entitled  to  recover. — Lord  Mansfieli 
fiod,— *<  To  undcrftand  this  pdicy  you  mufl  refer  to  the 
courfe  of  the  trade  to  which  it  relates.  By  the  ufual 
courfe  <lf  the  trade,  if  an  India  (hip  come  to  Jlfadroj  too 
late  ia  the  feafon  to  proceed  to  Chinas  the  council  em* 
ploys  ber  in  an  intermediate  voyage*  It  is  for  the  benefit 
if  all  concerned  that  fhe  ihould  be  fo  employed ;  the 
underwriters  are  perfeflly  well  acquainted  with  this 
ufagCy  and  are  bound  to  take  notice  of  it.  Before  the. 
year  1780^  it  was  ufual  to  infure  both  the  outward  and 
homeward  voyages  in  one  policy,  and  then  the  words 
^JbciwMrnff  andfirwards"  were  inferted.  Since  then, 
they  have  divided  it,  and  infure  each  voyage  in  a  diflinfl 
policy.  The  follicj  in  queftion  differs  from  others,  be- 
lt cositains  not  only  the  ufual  permiflion  h  lotsch 
It  any  porta  or  places,  but  alfo  to  trade  there  \ 
wtt  words  fo  large  that  they  feem  fufficient  to  in* 
chide  the  mtermediate  voyage.     It  would   narrow  the 

very  much  indeed,  to  (ay  that  the  policy 
to  thofe  pbccs  only,  at  which  they  (hall  ftop  in 
tbe  wyage.  The  words  employed  certainly  take  in  the 
■attiaitdiate  voyage  \  and  the  ufage  of  trade  confirms  thie 
€0Bftni&ion«'' 

KvcB  iriiere  die  Uberty  is  only  *t9  touch  andficpf^  inter* 
mediate  Toyages  are  fometimesy  by  the  ufage  dl  die  trade^ 
covered  by  the  iniurance* 

As  where  afliip  was  infured,  <  At  and  from  Loadm  to  fAr^hvfm  v. 
« Ikdrax  uA  Bm^^  beginning  the  riik  upon  die  laid  (hip,  »  u!  "'^  G."^!  11. 

X  <  at    MS  S.  C.  i'a./. 
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!."  '.'iiJ'.f'"'   '  a'  London,  and  fo  to  continue  tiU  the  arrival  of  the  faid 

IMC   libcfiy    w-it  ' 

only  to  touch  and  €  fl||p  at  Miulras  and  Benga/,  with  liberty  to  totwb  andjfa^ 
&c.  InThc^y'  \  ^^  any  part  OT  place  in  the  voyage/ — ^Thc  fliip  arrived  at 
age  :--By  the  u-  '^adras^  whcrc,  by  an  order  of  counciL  flie  was  un- 
this  cwcred  the  joaded^  and  lent  for  nee  to  Vifugipatnatn^  and  her  voyage 
BwdutJ^I^aiei!  ^0  Bpigdl  was  poftponcd.     She  was  afterwards  fcnt  to 

Beugal  in  ballaft^  ^nd  was  taken  in  her  paflage.— In  air 

a£lion  on  the  policyi  Lord  Mansfield^  at  the  tria],  thought 

that  the  words  of  the  policy  would  not  admit  of  fuck  a 

latitude  of  conftru£tion,  as  to  take  in  the  intermediate 

voyage,   the  words  being  much  narrower  than  tiioTc  in 

the  lall  cafe  \  and  the  plaintiff  was  nonfuited.     But  ..this 

Donfuit  was. afterwards  fet  afide^  the  court  being  ckarlj 

of  opinion. that  the  rifle  continued  during  the  intcroie:* 

diatc  voyages. — Lord  Mansfield  faid,-— <<  This  beii^  a 

policy  on  the  ihip  on  an  Lt^a  vqyage,  and  th«  ufagCj.as 

to  the  intermediate  voyages^  bebg  Qotorious  to  all  partict» 

the  contra£t  mu(t  be  coniidered  as  referring  to  it.    Tha 

ufage  is^  that|  when  the  (hips  arrive  at  Madr^ns^  tbe  GQiin<;i{ 

may  fend  them  elfewhere."  ^ 

But  the  general       Yet   tlic   general  words  ufually   infcrted  in  policies 

rj,  •!■  d  n.'e  rik  <>tt  Eajl  India  voyages,  fuch  as,  *  in  all  ports  Mnd  pface$^  at 

1  V  r«i   ita  Ik.   <  oil  times f  bachnvards  and  fonvards^  in  all  Jervices^  \^c. 

\    '  do  not  extend  the  ri(k  beyond  what  the  particular  defcrip* 

tion  of  tlic  rifk  in  each  policy  fairly  \iv'arrants. 

Cr^Ht  V.  Pnxton,       As  wlicrc  goods  wcrc  infured  on  board  tbe  Brmfwich^ 

5l/^i3c%^**     of  which  the  plaintiff  was  captain,  *  from  China  to  all  or 

*  any  ports  or  places  in  the  Eaft  Indies^  in  all  places,  at 

Goudi  ate  infur-    ^      ,i  ^.  j  •        ii   r       •  i.      •       •         ^i.  i 

cii  fiom  Cii/r/vn  *  a"  times,  and  m  all  Icrviccs  5  begmning  the  adventim 
to  all  places  in   c  on  the  faid  goods  from  the  loading  thereof  on  ht^rd  the 

the   Eajl   IndtiXy  °  .11.  1  -rt      .  #.  >• 

andiiDiheihip's  ^  faid  pip  at  Lbuiay  mcludmg  the  riik  ni  craft,  and  to 
Vhe'ihr  Hni*"*  *  continue  until  the  fhip  and  goods  fhould  be  fafcly  ar- 
a  leaK  and  is  *  rivcd  at  LondoH*^ — The  fhip  having  fprung  a  leak^  was 
\m^^ H9mha^^  obliged  to  put  into  Bombay  \  from  whence  the  plaintiiTs 
from  whence  the  q^^   advcnturc  and    the  goods  of  the  company  were 

foods  are  feni  »n  .  .  y  ti** 

other  fliips  ro  feut  to  Europc  m  other  fhips,  and  the  Brunfwick  being 
c^^ut\  (hi  "'T  repaired,  the  plaintiff  entered  into  a  new  agreement 
iax  Lkina,  and  in  wiih  thc  govcmor  and  council  to  fufpend  xbit  charter- 
ihip^i^uk.n:  party  till  the  fliip  fhould  get  back  to  Chim^  which  was 
ai!i*iKAllIbit  "*  ^^  ^  revived  on  her  arrival  there,  and  a  cargo  brougln 

from  thence  on  the  company*s  account.    The  plaintiiSP 

havirg 
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having  taken  a  fmall  mveftment  on  board  on  Iiis  own 
accountj  failed  for  Caniorti  and  was  captured  on  his  voy« 
age  thither. — Sir  yamcf  Mansfield  C.  J.  nonfuited  the 
,{>laintiff  upon  the  ground  that  the  policy  couM  only 
apply  to  the  goods  (hipped  at  China  for  London^  and  nojt 
to  thofe  fliipped  at  JBembay  for  Ckitia ;  and  that  there 
were  no  words  in  the  policy  to  fhew  that  a  change  of 
cargo  was  in  cc^itemplatlon. 

But  though,  by  the  well  known  ufage  of  any  particular  A  liberty  t© 
iradcj    a   vopge   is  fometimcs   covered   by  the  policy,  ^2ny^9Qr*^ 
which  is  not  within  the  expref:?  words  of  it;    yet,  the  p»*ce«,  meant 
general  rule  is,  that  a  liberty  ^  to  touck  at  any  ports  or  ufuai  ciumc  of 
*  places^*  means  only  places  in  the  ufilal  courfc  of  the  '***  ^oyj^- 
Foyagc;    and  this  general  nile  muft   be  confidercd  as 
applicable  to  voyages  undertaken  by  the  fliips  of  foreign, 
nations,  unlefs  the  ufage  of  the  particular  trade  In  which 
diey  are  engaged  be  made  known  to  Bvitijb  underwriters, 
who  cannot  be  prefumed  to  be  cbnufant  of  fuch  iifage* 
-^THs  Was  fo   determined  in  the  cafe  of  L^wahrc  v. 
Wilfon^  which  wc  have   already  had  occafion  to  cite  at 
large  (if). 

Where  a  fhip  Has  liberty  to  touch  at  any  place  in  the  a  liberty  to 
ciHirfe  of  the  voyage,  (he  muft  confine  herfelf  ftriaiy  to  ^^^l  ^  fl^lSJy 
the  objeA  for  which  this  liberty  is  granted.     Any  at-  adher«i  to.    if 
^empt,  for  inftance,  to  trade  during  her  ft  ay  there,  as  by  ^  landed,  umer« 
(hipping  or  landing  goods,  will  amount  to  a  fpccies  of  P^^^^^jf**  (<"•  jjj 
deviation,  and  put  an  end  to  the  policy  \  unlefs  the  (hip   amruint  tti «  dc- 
havc  liberty  to  trade,  as  well  as  to  touch  and    ftay(^).  ***'"^' 
Attd  the  rule  in  this  refpeft  is  fo  ftrid  that  a  liberty  to 
touch  and  difcharge  goods  at  a  place,  will  not  warrant 
the  captain  in  taking  in  a  new  cargo  there,  even  while  ' 

the  (hip  Is  waiting  for  convoy,  or  detained  by  contrary 
winds;  for  this  would  be  a  new  adventure  not  within 
the  policy  (r). 

If  the  voyage  defcribed  in  the  policy  have  really  been  The  riCk  may  bt 
Cdinmcnccd,  though  at  a  time,  and  under  circumftanccs,  m^,'7,  thllJI^h 

under    c  •cum* 

*■      '  ' .    ■    ■  ■  ■   .  I  •  ftaoces  unfor*- 

fcen  It  the  cimt 
(tf)  8up.  19a. (*)  Per  lord  Kenjfm,  i«  ^//// v.  Wardkl,  cfihcfoncaa. 

S  SJp.  Riep«  6x0.  inf.  ch.  12.  f  i. [c)    Per  lord  JEltmh^ 


^y6  OftheRj/k.  "\J&X 

▼cry  different  from  thofc  which  were  in  the  contcmpla- 

rion  of  the   parties  at*  the  time  when  the  policy  was 

elFefled;    yet,  if  there  be  no  fraud,  mifreprcf  ntailon, 

or  concealment  on  the  part  of  the  infuri^df  this  (hall  be 

-  a  good  commencement  of  the  rifle.    ^ 

Jirifc^y  Vaff'         Thus ! — ^Thc  fliip  Timauirk  having  failed  from  Z.{/Ri« 

7Ir'/.'i>3.  on  a  voyage  to  Madeira^  fipm  tliencc  to  Saj^oxy  the  coaft 

7: 7"  .     of  Africa^  and  back  from  thence  to  Lifcon^  the  nljincifF 

from  y/.  to  B.  fastyiitg  received  intelligence  of  the  ihip*s  arriv^  at  Ma^ 
(hcmj  repwfen^K  ^/^^  ^^^  ^^^  flic  yras  about. ro  proceed  on  her  voy^igc 

pirrof  a  vovigc' toXy&:^>  rawfcd  an  insurance  to  be  ^e£le4  on  frughc 

from   i?.   to  C)     /.    .        r>    ti*  T  '/t  T  11  1  T        J?* 

|rom  j>eHrc  'o  irom  ojr^  ,to  i,tJkon^-^\X.  appeared  that  when  the  liyp 
^.  ^nd  bi!ck  to  jj^^jy^j    ^t  Jliaiteira,   all   the  crew  except   two,    bcip? 

.^.,  having  fa'kd  r    r  %r  n  •/•'  1* 

10 c.  is  oLi.j{f<*.  alfirroed.by  reports  of  fome  t^tooryb  cruifers  being  off 
Jmm  w[l!e  il^e  5#,  and  their  Wuig  capturcd  and  ilUticated  a  l^ane 
faiif  to  A.  and  is  ai^l  an  Atticr'ican^  quitted  the  fhip,  and  refufed  \o  return 

jTapturrd  on  her  .  •         , 

▼n^^ige  back  ra:  \o  hcr,  unlcfs  the  captaju  would  promife  to  fail  im^e^ 

Js^br*  tbiuch  ^^^^*^J  '^^^'^  tovLt/hati.  U;Klei  thcfc  circumftances  the 
iheorigmji  voy-.  captain  Carried  the  fhip  back  to  Lf/ion ;  but  on  his  arrival 
*5v!igc'^nfu»Jd^  thcrcj.  ^c  charterers  infifted  on  bis  proceeding  dire£lly 

Zi* '  'Xmrrf.'  '^^^  ^^^"^^  ^°  *^^v  ^^'*^^^  ^^  accor<yngly  did,  and  wa» 
tnd  the  faiiiog   Captured  on  his  return  from  Saffl  to  Li/ion. — ^It  was  con« 

i^ai!Uc«m:  tended  oil  the  part  pf  the  defendant,  ift.  That  wh<;«  % 
Mehccment  of    yovacc  IS  infurcd  frpm  yf.  to  A,  it  muft  apdfcar  eidicr 

Hie  voyi^e  id-  f "  **  .  *■• 

fuied.  '  that  tlie  fliip  is  at  /t.  ^t  the  time  of  the  infurance,  or 

^ji^i^iu^'^i^i,  ^^^  *"d  5v^en  (he  is  to  arrive  there ;  otherwife  it  would 

•  be  an  indefinite  infurance  on  the  firft  voyage  which  the 

(hip  Ihould  make  from  A.  to  B.  with  the  f^me  mafter, 

r  sinci  tlie  other  requifitts  of  the  policy  \  that  if  it  be  dated 

whether  the  fhip  be  at  A.  or  wlipn<^he  will  be  there,  tliit 

'  becomes  an  hi^redient  in  the  rilk  infured  §  aii4  confe- 

qoently,  as  tne  ihip»  inftead  of  prpqeeding  tp  Safi,  had 

returned  to  Lijborii  the  vopge  infured  wap  abandoned  ; 

or  rather,  as  the  previous  part  wasabandoood,  the  voy* 

age  infured  never  commenced,     ^dly,  lliat  this  was  not 

an  infurance  on  any  voyage  which  the  (hip  might  make 

irom  Saffi  to  Lijbon ;  but  oil  a  voyage  from  &^  to  Liftpn^ 

being  part  rf  a  voyage^  already  commenced,  fioni  Ziftm 

to  Afadnra,  from  thence  to  S^  and  from  &^  back  to 

JL^iflMTi  and  that  the  scpcefctttation  of  this  t«.  the  under- 

llrntefi 
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writers  was  tlie  fantc  in  tliia  cafe  as  a  warranty,  m  29 
much  as  there  was  a  fubflantial  deviation  from  it ;  that 
the  voyage  undertaken  at  the  inftjruce  of  the  chart crct. 
was  a  new  voyage  \  and  that  no  recormncncemcnt  of 
what  had  once  been  abandoned,  could  make  the  undcr- 
'  writer  liable.— The  court  determined,  however,  that 
the  plaintiff  was  cntirlsd  to  recover.-*— Lcrrd  C.  J*  E/ri 
faid,— *<  It  is  admitted,  that  this  is  a  new  cafe,  and 
there  are  110  amhorities  on  the  fubjeft.  It  has  been 
argued  on  the  part  of  the  ^cfeud«nt,  that  the  voyage 
inluTrd  was  the  third  branch  of  a  vopge  fpcciiictiUy  de- 
feribed  ia  the  policy ;  but  I  take  fhc  voyage  infurcd 
to  .have  been  a  voyage  from  Sajffi  to  Lijlon  only.  NoW, 
„tliat  the  voyage  dcfcribcd  did^iteraUy  c6mmencc,  thcra, 
can  be  no  doubt,  and  I  know  of  no  way  in  which  that 
voyage  could  be  rellridl.d  in  point  of  commefrcemertit  or 

*  fcohnt^xion  with  any  other  voyaj^e,  but  by  reprcfefttation  ^ 
'  6t  warranty.  '  If  a  man  beaiked  to' underwrite  a  voyage 

from  S^  to  Lrjijn,  h^  naturally  enquires  what  this 
voyage  is,  and  at  what  time  it  will  com"mcnce,  that"  he 
iria]^  judge  of  the  riik.     He  will  expedi  a  reprcfentatibn^  ' 

'  and  that  reprefentation  ought  to  be  true.     K*ere  the  re-  '  .'^ 

prefentioa  was,  that  the  fhip  was  bound  froni  Lijbjn  to 
Madaray  from  thende  to  Saffiy  and  from  Stsp  to  Li/hn^-     1 
Trtat  feprefentatibn  was  true   at  the  time  it  was  made,  _ 
and  the  underwriter  was  to  form  his  owp  calculation  of' 
^  die'' time  when  the  fhip  wctald   arrive  zt  SaJ[.     If  tiic' 
infiii'Vince  be  made  on  a  reprefentation  which  is  true  at 
V  tirtf 'fime;  it  would  be  difficult  to  ftate  a  cafe  where  ful>- 
"  fcqiicnt  events,  not  happening  through  mifconduft,  and 
^'iot  toteilly  difappointing  the  voyage,   would  difcharge 
■'•^thfe-tindeTwriter.    In  this  cafe  the  underwriter  fornafcd 
*-K8  judgment  of  the  tilk,  knowing  that  aill  was  cxcou- 
'  -twyi  ^ttd  that  an  alteration   might  arlfe  that  mi^ht  in- 
-  ^IfVtafe  thetiflc.     He  underwrote  upon  the  reprefentation 
'  midc  tb  him;     A  circumftance  occurred  under  which 
*  ilic  captain  was  at  a  lofs  how  to  afikv    He  refolved  to;go 
back  10  Lj/hdH,  and  there  the  charterer  required  hiAi'to 
:'  fulfil    hia  engagement.      He  failed    accordingly,    and 

*  arrived  2tSi^%  and  in  the  courfe  of  hia  voyage  homt 
'iha  cafttiKtd*i:.'Thieii9  wky  atC;  sot  the  undccwrites  fo« 

^     :.'  T3  ^i 
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Mc  ?  They  were  literally  bound  to  infmt  a  voyage  from 
Saffi  to  Lijbon ;  tied  up,  indeed^  as  fat  as  a  reprcfenta- 
tion  of  the  projeftcd  voyage,  executory  in  its  nature^ 
and  true  at  the  time,  couM  tic  it  up.— ^fhe  Toyagc  fron> 
Sceffi  to  LifboH  might  have  been  performed  with  as  much 
eafe  after  the  circuitous  voyage  had  taken  place,  uolcfs  ar 
S^amjh  war  had  broken  out,  as  in  the  direct  courfc  origi- 
nally performed,  from  which  the  fliip  was  diverted^  bf 
circumftaiices  for  which  no  one  was  to  blame*** 


3.  JJpun  FrdgJjt. 

Vponff eight txht       L)  an  in^MX^tKt  on  freight^  the  rilk  generally  begitt** 
riik  doe»  i.uc      {jom  the  time  the  goods  are  put  on  board.     If.  before 

commence    till  -  .  '• 

tiM  goMls  arc  on  any  goods  are  put  on  hoard,  an  accident  happen  to  the 

(hip  which  prevents  her  failing,  the  infured  cannot  re- 
cover for  the  lofs  of  freight  which  the  ihip  migbt  have 
c&rned  if  tlie  accident  had  not  happened. 
Tonge  y,  fVufts,        Thus ; — An    infurance    was    made    *  on  ibip  and 
M?!*/'  ''^"'    '  freight,   at  and    {xom/Jamaiai   to  BrlfioL-^A.  cargo 

was  ready  to  be  put  cm  board  \  but  while   the  (hip  was 

careening  for  the  voyage,  a  fudden  temped  arofe,  auid 

file  was  loft.-^In  an.  aciion  on  the  policy,  the  defendant 

paid  the  lofs  upoft  the  Jbip  into  couit-     Bat  tbf:  plaintiff 

.    inCfted  on  the  lofs  of  the  freight  jtlie  fliip  kvevU  iavt 

earned,  if  the  accident  had  not  happaied.«-*But  lord  C«  J^ 

Xr^  ruled|  that  as  the  goods  were  not  adiully  on  boaid^ 

io  as  to  make  the  plaintiffs  right  of  freight  ^mtfmeaa,  h^ 

could  not  be  aIlowed.it..    « 

Ifpait  he  (bip.    .  Bfit  if  part  X)f  the  i:argo  had  been  put  on  board,  and 

u^  **•  wklld  *fe  J^cft  be  ready  to  be  Ibipped,  the  iiifurpd  m:>j  vpcover 

puikry  may  re-  for  the  whole  freight  upon  a  valued  policy. 

Mmtimsij,  V.  ^^  w&ere  an  infurance  was  made  on  freight,  valued 

"^?'2/1J  at  ij;0Q».,  and  the  ibip  was  driven  from.hi^   mqoriogs 

^  **  and  loft,  when  goods  only  to  the  amount  of  500/.  fitigHt 
vrere  00  board»  chough  goods  to  the  amount  of  .the  reft 
<rf  the  freight  were,  at  the  time,  lying  oo  the  quay, 
rieady  to  be  fliipped. — In  an  aAion  on  this  policy,  lord 
J^enyon  left  it  to  the  jury  to  cohCder,  vi^ether  this  was 
a  mere  rolounble  ipfnranct^  and  a  gaming  ,pGJi|:y,  or  a 

'  kttd 
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hvni  fide  tranfaAioii :  If  the  latter*  he  was  of  ppinipiH 
that  the  iafured  was  entitled  to  recover  for  the  whole, 

value  in  the  policy.  The  jury  found  the  whole  fum.— 
The  defendant's  counfel  obtained  a  rule  for  a  new  trialy 
which  he  afterwards  abaadonedi  the  court  being  ftrongly 
of  opinion  againft  him. 

B«t  though  the  commencement  of  the  rifle  on  freight  '^^''i^JJ"^^*'**^^ 

ia»-  in  geoeralj  from  the  taking  of  the  goods  on  board;  her  port cfioari- 

yet  the  following  cafe  will  Ihew,  that  where  the  (hip  is  ;r5,ie  fo^/^'the*' 

to  fail  to  a  diftant  place  to  take  in  her  cargo,  the  riik  whole  freight. 
commences  on, the  freight  from  the  time  of  her  failing  fojr 
that  place. 

A  (hip  was  chartered,  « To  depart  from  the  Thames  ^^'Tt'r!^^ 

•  and  proceed  to  Tefiertfej  and  there  to  receive  on  board  -^ ' 

*  from  the  freighters,  5  op  pipes  of  wine,  to  be  delivered  /JSS  To  t^^ 
^  in  the  TP'efl  Indies:^ A.  valued  policy  was  effcfted  on  ^^^V^'for^^JT.* 
half  the  freight,  *  At  and  from  London  to  Tenerfffe^  and  Vf^*ft  Inde^^  and 
«  from  thencito  any  of  the  WeJI India  \^zn^%,  Jamaica  ioylge:-Thr"' 
f  excepted ;  and  at  and  from  thence  to  the  Bay  of  Hon-  «"»««««  on 

<  ArAT.'— The  (hip  was  taken  on  her  voyage  to  Tetieriffe^    "'*    *" 

— «Tt  was  determined,  that,  as  the  charter-party  was  an 

chtire  con  trad,   and  as  the  (hip's  departure  from  the 

Thames  was  an  inception  of  that  eontrad,  an  inchoate 

Tight  to  freight  commenced  upon  her  departure,  which 

niniS  an  infurable  intereft.     And  as  the  lofs  of  the  (h!p 

neoefiariiy  induced  the  lofs  of  die  freight,  the  infured 

•hid  a  right, to -recover  for  that  k)£s   upon  this  policy^ 

wliieK-was  an  infurance  on  the  freight.    That  this  cafe 

yih&  dtftinguifhaUe*  from  that  of  Tenge   w.  Jf^atts  (ii)^ 

where  the  inception  of  the  ri(k  would  have  been  the. 

taking  of  the  goods  on  board  ^  and  that  it  was  as  great 

an  intereft  as  the  profits  expe£^ed  to  arife  from  a  cai]gO 

of  roolaiTes,  which,  in  the  cafe  of  Grant  r.  PaMnfin  {b)f 

was  belli  to  be  an  infurable  intefeft. ' 

tit " 

9i6  where  a  (hip  was  charter^  from  London  to  Damt"  H«pir^  •'hI  • 

fiiAiand  back  to  llandon,  at  a  certain  (lipulated  freight  j  eH^^o!**^'* 

for  the  au/^ttumf-eargb ;  and,  after  the  ddiviiiy  thereof  at  rr~J — ", 

Dmmsnca^  the  cbuterers  iver^  to  provide  -her  a'  full  lered from  ;^  to 

J  ■'■"•'..  jf.  an  M  oerUm 

^T^        "^^  frcigat    for    tnr 

(a)  2  Sit.  1%$^'  WpV  a?®*.— iM(>)   B^.^.  "        *  .nd  the  current 

t  X4  cargo%  fr^»f*>*  h«m«. 


for  akove  c^Tc 


Before  fte  un-  VJahTgo,  at  the  ctfTtcnt  frtight|  for  lMiion,^^Axi  infuranot 
outward  cargo,  TVikS  cfi^Qcd  oti  tbc  freight  of  dusfhipj  *  «t  and  bom 
anw  before  any  g  D^ntiftica  to  LoftthH^—thc  fliio  airivld'  at  Domimi^ 
^jirgo  it  fbiprrd,  afid  Unloaded  a  great  part  of  lier  outward  cargo  r  ints 

h\"  i!frron''a  »«fo«  <he  had  takca  in  any  part  of  her  homeward  cargcv 
i>otify  on  tht  flie  was  ca*  tuTed.-<**Jt  was  objeded  on^e  pact  of  th« 
it«i£i.r.  vnderwfitersy  that,  as  no.  part  of  the  homeward  offgo 

was  pot  on  hoard  befoie  the  capturej,  the  rift  had,  x^ 
commenc8d.F*-.BiaitIord  EUenhmigh^  whj»  tried  the  <attie, 
over-ruled  this objeflion^beiiig of  opinioa  that  the  voyage 
in  ^hich  tlie  freight  was  to  have  heen  earned  haviag 
commenced  upon  the  (hip's  departure  from  LcnJon, 
according  to  the  terms  of  the  charter-party,  which  made 
it  one  entire  contract;  this  cafe  was  governed  hy  th« 
foregoing  cafe  of  Thmpjon  v.  Taylor;  whereupon  the  plain* 
*  tiflF  obtfairted  a  verdia.^^Upon  U  ftiotlon  for  a  new  tria)^ 
the  court  ccncurrcd  iii  the  opinipn  given  by  lord  EUew^ 
bofvtizh* 

?^!!7^^"*r  ^^     ^^  "*^y  ^'^^  ^  improper  here  to  ob(erve  that  had  th« 

plaintiiF's  cafe  reded  folely  on  the  pblicyt  without  mf 

aid  from  the  charter-party,  it  could  not  have  been  dif- 

tinguiflied  from  that  of  Tonge  v.  Waits  {a)  %  for,  as  tfa* 

voyage  infutecl  was  to  commence  at  Dominica^  and  as  no 

^art  of  the  homeward  cargo  was  put  on  board  befort 

^he  capture,  there  coidd  have  been  no  moepdon  of  did 

ti(k.    Now,  as  to  the  charter-party,  that  conM  only  bi 

confidered  as  res  htter  alhs  mBa^  of  which  the  underwiiuia 

do  not  appear  to  have  had  any  notice  at  the  time-  i^ 

jYoticy  was  eiieded.    But  even  fupp<!»iing  they  had  >ad 

full  notice  of  its  contents,  may  it  not,  with  all  dafer- 

i^nce,'  be  doubted  wliedier,'  as  between  the  uiiured  and 

*  <he  underwriters,  the  voyage  fpom  Dcminica  to  Lsndcm 

ought  not  to  have  beeit  deemed  a  difttnfk.  voyage^  and. 

«"  wholly  unconne^ed  with  the  outward  voyage  (A) «. 

U'si»  inTampirt  "■  IF  there  be  feveral  ports  of  departure  mentionod  id 

IJlif'tt'^euf*    thc'policy,  and  4Ehe.infurancc.bc  at  aad  fiom  any  Dne*:of 

[^Mf  ^ir  <ac|>an.:.thetato  'the  .port  of  deflination^the.  oik  on^o^ht  will 

.tiirc*tfutriikjritt^  ^.^.,     .  ™o 

toXX"^  *^^  <«)  Sop.a78.I— *•-(!)  Vid;  Mar  v  WniP^i  J^^w 

«ot 


....>: 
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>iiot-0>inmence  upon'  the  .  ihip*)  .deputure  Iiomwf 
•ne  of'  thofe  to  aootiter  of  themt  before   her.  final;  de-  ' 

rinrturc  to  her  port,  of  deftiiumon. — A»  if  freight  1m 
jBdned  from  itf.  B,  and  C.  toi>.,>aiMl  the  Ibip  boen- 
'g*gCd'to  cany  a  cargo  from  ^  to^fl.,  and  another  from 
iB  to  D>i  a  dcpartore  on  theTojn^  ham  A,  to  B.  will 

-  tmt-bc  k  comtnenceaient  of  the  n&;  defaibcd  in  tfa*  po-  ^ 

"-licfi  for  the  voyage  infurcd  moll  be  coofidercd  at  i 
Vsjitge  from  Oft))  Mf  of 'the -placed !  of  ddpartuwi  butmt* 

■ftWi  oDe  to  t^iotber  o/  then  (<■)•  ' 


.,.    .,    ■  .......   ...     .9ea.  VI,,,:,,       ,..■-.    u-'r 

,  Whathtr,  thf  ^m^  may  bf.cbmtfd ^ier  tbc P^tJity it 
.         ■■;     fub/cribedi.  ir  v..  -.  ■    -...    :, 

^^,  (F,.  after  the  i,ii/urance  is  cffc^ed,  any  thing  be  ^one  Chiniinfiticii*. 
.by'^e  infurcd  to  alter  tV.  nature  of  tlie  ri(k,  t^s  inuft  ^^;;^,^J^',^^ 
iie  done  with  th^  confent  of  the  iufurcrs,  otherwife^it  «fftaMt.  '•'""- 
.  wiU  avcid  the  contract ;.  As  if,  afier  a  policy  ia  clTcftcd  tt>*, 
,f>^^-mf;rch4q|t,0i)p»  U-ttcrs  of  niarijut  be  jvjt  oh  board,  * 

japd;fromai«exe.private.  trajer,  iUe  be  changed  into,- a 
.-.  ^ip,o{  war,/w)Ui  poarer  lut  only:,  to  d(;fend  h^rfclf* ^ut 
f,  pifo  to  jciuife  and  take  j),rizcs ;  .t!^^  if.fL\ch  an  altcrfU^ ' 
>"im  the  .QMitUtion  of  the  {hip,-t{vit,.tbe  i'iUl.  muftj.be-.i^a* 
vtEiiaUy  changed -fronjthaf  wlnch.^thf  .  uadeiwrltex  took 
,.V|X!a.J>unfeIf,'aod-.confequeQtl7  the  .contract  is  hereby 
;|WteimtQed.  .        7  ;;     .,  ,       ,■      .  ■    r  ■ 

.  Mt  iri>ere  %  {hip.dad  icargo  were  i})fi|jrt:d l,<>i>  >.^9n£C  ihtiyw  r.jlfr. 
'.  rirom  Lmrpoot  to  C^wt*  f'-*-Tl»  ftip  i*iled:tut,i(tas  */o'"'' ^ ''*  ** 
•  driFcn  back  by  conttary  windsi  -She  was,  tbe^^de-  — — ; — 
tained  fome  time  by  an  embargo,  aAdj,.beC(^<;  thiw>  »  ■ 'Hivat* 
-.  Ukenoft  a  w«rwith  i'Vflnw  b^vjng  t»ok«  out,-tfae  in.,  '"^'i  '^^'^ 
fnral  vere  de£ro«a  of  putting:gmis  on  boards  ;tnd.ta]|ing' mm  tt  nm^ut, 
-mit  Jetteri  o£.inarque  for  her:  But  faring  4hiit.f^ti.^^',,^^r 


(«)  Vid.  iiUar  ».  S^rttMTt  1  NewOlep.  »J.  ibiv  (4>.  8.^fi  j. 
derwriten, 
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derwritersi  vrho  agreed  to  their  patting .  guns  on  bmnrd  ; 
but  peremptorily  refufsd  to  permit  her  to  take  letters  ti 
marque.  Notwithftandii^  this  refuial^  ihe  was  fur* 
niihed  with  letters  of  marque,  and  after  waiting  fame 
time  for  them,  failed  on  her  voyage,  and  was  taken  bf 
a  French  privateer*— In  an  a£lion  on  the  policy,  -it  was 
iniifted  on  the  part  of  the  underwriters)  that  the  {hip» 
Iiaving  failed  with  letters  of  marque,  againft  their  confeotf 
the  ride  was  altered,  and  the  policy  thereby  vacate(L«— 
The  infured,  on  the  other  hand,  faid  that  the  letters  of 
marque  were  not  intended  to  be  ufed  iu  the  voyage  infuredf 
but  only  in  the  voyage  b^me  \  and  that,  in  fa^,  the  ibip 
had  not  deviated  in-any  refpe^*-— The  jury,  being  fatis*  -. 
fied  of  this,  found  a  verdi£i  for  the.  plaintiff. — ^But  tho. 
court  fet  this  verdict  aiide,  and  determined  that  a  ibip» 
infured  as  a  private  trader,  hafi  no  right  to  cany  lettors 
of  marque,  witbotti?  the  ,9pnfent>  of  the  onderwriten^ 
for  theyr  Afford  a  ftrong  temptation  to  the  captain  tOjde« 
viate  in  queft  of  prizfV  l^^d  leflenti.^  alter  tj^  condition 
Jo£  the^4hg^vfrom  that  ^of.si^meiie  private  i  trader,  vdiicli- 
snatertaily  Tarics  thenatitre^fl  the  riik^  and  confequently 
diCcharges  the  underwriters,. 
OftfirrvatioM  oo  The  only  ground  upqn  which  this  decifion  can  be  at 
*^  ^^  all  fuftained,  isyi  that  t^  letters  of  marque  being  on  Boaid 

afforded  a  temptation  to  the  ^ptain  to  deviate  fron  the 
"voyage  infured. in  queft>'of  pri^e.  It  is  now  a  fettled 
point,  that  2niptenihn  to  deviate,  not  carried  into  eflfeSf. 
does  not  determine^  the  pcdicy.  StiU  lefs  I  fliouU  con-  . 
ceive,  ought  a  temptation  to  deviate,  which. may  or  may 
not  produce  even  zn^  intention  to  deviate,  to  afieft  the 
contra£l.  Nor  have  the  underwritess  reafon  to  objefl 
to  the  captain's  being  tempted  to  deviate,  fince  the 
efk&,  of  his  yielding  to  fuch  a  temptation  would  only  ' 
be  todifcharge  them  from  all  fubfequcnt  refponCbility* 
It  was  found  by  the  Jury,  in  this  cafe,  that  the  letters  of 
marque  Were  taken  on  board,  not  for  die  purpofe  cS 
bein^lifed  in  di6^  outward  voylge,  but  oifty  in  the  liome* 
ward,i which  was  not  the  voyage  infured  i  «md  that,  lA 
hetf  the  ttdp  did  not  deviate.-^In  the  following  esA, 
the  fiune  court  detenninedj  that  the  having  Jetters  of 

*  marque 
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Itoafque  on  board}  but  without  the  proper  certificate  oS 
cleatancey  trithout  which  the  captain  was  unable  to  ntiake 
any  kgal  nfe  of  them,  did  not  vacate  the  policy.  Thi» 
decifion,  it  may  be  prefumed,  proceeded  on  the  idea» 
that  the  having  thefe  defe^ve  letters  of  marque  on; 
board,  afibrded  no  temptation  to  the  captain  to  deviate  inr 
queft  of  prize  ;  and  yet  it  will  be  feen,  that  the  plaintiff 
recovered  in  that  cafe,  for  a  lof^  by  barratry,  in  eonfe<^ 
quence  of  the  captain's  having  cruifed  in  queft  of  prize, 
under  colour  of  the  defeftive  letters  of  marque.  The 
diftin3ion  feems  to  be,  between  the  letters  of  marque 
which  afford  a  legal,  and  thofe  which.  aSbrd  an  illegal, 
temptation  to  cruife.  If  we  werfc  permitted,  however,  ta 
jildge  by  the  event, -we  might  eondode'that  thofe  of  the 
latter  defcription  afforded  die  ftrohgeft- temptation;. 

That  was  the  cafe  of  an  infahmce  on^^bodsf  *  From  ^;f*  ^-  Byms^ 
<  the  Bahanut  IJbnds  to  UverpvA^  oh  board- a  flixpidBrhich  ^^' 

had  been  chartered  for  ;&  tradidg  Voyagfe^w^m  Xi^^^i^  ''^[JJ^'^J'^^^^ 
to  the  Bahamas-^  sind  bick.*^Th6  'fliipi  ^ibout  the  middle  but  without  tbe 
€&  M/ty  1793,  having  comfpleted  her  fedittg,  ana  having  fJId^iiyto^S 
taken  ih  guns  and  ammunition,  for  the  purpofe  of  de-  <*?««"  '<>  «n«5'f 

^  •        without  jmy  in- 

fence,  was  ready  to  fail,  but  wanted  featnen.  The  in-'  tention  of  cmif. 
furcd  couM  procu're  none  to  enter,  oh « account  of  a  no^*^JjhJrilL 
notion  prevailing  among  them,  rfiat  the  enemy  had  foa»  10  avoid  th« 
tbneatened  to  treat  as  pirates  the  ctews  Of  every  veffel  JI^|^g^|  xCt\%^ 
whkh  made  any  refiftance,  unlefs  flie  had  letters  .of  ?^'"»  "e^nft  »»i. 
marqiic,  and  they  knew  that  this  (hip  had  guns  on  bo^dv  cruifed  and  ipok 
for  the  purpofe  of  defence,  but  no  letters  of  marque*.  ^' 
The  tintfe  preffing  nuicb  for  the  departure  of  the  veiTel, 
the  infuted,  in  order  to  quiet  the  ^pprehonfions  of  the 
ibimett,  and  to  induce  them  to  ent^r,  procured  letters  of 
marque,  hut  wthokl  any  intention  t^vuke  iifstf.  them,  for 
ih^purpofe  of  crmjing  $rmaking;  re^ife^s^  -No  certificate' 
oC-ckarance  was  taken  out,  ioi  purfitanoe  of  .i:he:ihit4 
33:<;«  lU.  o  65iL  .f«  15*  without .  which  the  letters  of 
narqi^.are  deckired  roid  I  and  the  captain  fubjeAed  t«. 
a  peoaby  for  departing  without  it|  «ndifti^aA  a  part  of 
the.  written  inftruAions  to  the  captain^,  befoiei  he  fuled^ 
to  fvoceed  to  Ltoerfool  with  all  eUped^tion,  agreeably  1^. 
die  charter-party,*  andno  niantio»!«(a»  mad^  Sfi  ihekttcrs^ 
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jiC  OKirque.  .  A  few  days  after  the  yeflel  failed,  the 
C^fKain  intimated  w  inteotion  to  cruife  for  prizes,  to 
which  fome  of  the  crew  obje£icd^^  as  not  being  within 
the  fcope  of  their  eQgagement ;  the  majority^  however^ 
agreed  to  it^  and  they  foon  fell '  in  with  an  Americah^ 
whom  they  plundered,  and  afterwards '  releafed^  They 
then  cruifed  for  fome  days  longer,  out  of  the  courfe  of 
the  voyage,  and  captured  a  vefici  of  the  enemy,  which 
^  captain  fent  into  BcrftmdaSj.T^A  totiovrci,  thith<rr 
Innifelf)  where  he  Uhelled  his  prize  in  the  court  of  admi« 
jalty,  in  the  name  of  himfelf  and  his  owner;  uii 
|{iortl£  afteri  during  his  ftay  there,  his  (hip  was  irvtin 
jifhpre  in  a  ftorm,  and  the  cargo  loft.  He  diiredled  that 
BO  mention  (hould  \}t  made  in  the  log-book  6/  his  cniitf- 
jne  for  prize.— -In  anaftioh  on  thc'poUcy,  the  jury  found 
fcXr  the  infured,  as  for  a  loTs'  by  flic  harratry  (^  it^  mafter, 
^-^Thetcoiirt  was  moved  to  fct'  this  verdift  afi'dc ;  ift, 
becattfe  this  was  not  Barratry,  in  i»s  much  as  the  ad  of 
the  captain  was  done  with  a  view  to  benefit,  not  to  pr6- 
judice  his  owner  jlidly,  bec?.yfe  the  tai^g  of  letters  of 
'  marque,  without  the  knowledge  or  confent  of  ffie  un- 
ilerwriters,  varied  the  rifk,  and  avoided  the  policy ;.'  and 
for  this,  the  above  cafe  of  Dmifon  v.  Madigliani  was 
fclied  on  as  a  clear  authority  in  point.  And  it  was 
4nrgued,  that  though  the  infured  intruded  the  captain 
aot  to  ufe  the  letters  of  marque ;  yet  it  was  pbin  that 
they  did  vary  the  rifk,  becaufe  in  fa&  they  tempted  nim 
to  do  what  he  did.  That  it  was  true  the  fame  objection 
had  been  ovenuled  in  Denifon  v.  Modigliam\  but  the 
prefent  w^s  a  ftronger  cafe,  becaufe  the  obtain  did 
give  way  to  temptation,  and  made  ufe  of  the  power 
which  the  infured  put  into  his  hands  i  whereas,  in  that 
•afe,  the  captain  did  not  z€t  under  the  letters  of  marque^ 
but  the  bare  pofleflion  of  them  was  held  fufficicnt  to 
vacate  the  policy.  But,  at  any  rate,  .the  policy  was 
avoided  before  any  barratrous  z€t  committed,  by  the. 
fingle  z(\  of  the  captain's  going  out  of  his  way  to  ftop 
ihe  American  ihip. — But  the  court  determined  that  the 
iafured  were  enntled  to  recover  on  the  ground  of  bar- 
fatry.    They  held  that  the  ftopping  and  plundering  the 

1*  Ameri^gM 
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American  (hip  was  of  itfelf  an  z&,  of  1>arratty  in  iSe 

mafter^  independently  of   his  taking  the  prize,  MAiig 

contrary  to  his  duty  to  his  owners,  and  to  their  preju^ce^ 

U^aufe  they  had  (lipuhted   by  the  charter-party,  that 

the  iliip  (bonld  fail  directly  to  Liverpool^  and  were  thert?- 

fore  liable  for  any  damage  that  might  happen  in  conft- 

V)ucnce  of  that  deviation ;  and, 'that,  though  die  captain 

^xqjg^t  concei;ye  that  what  he  did  was  for  the  benefit  of 

'^e  owners,  yet  if  he  a£led  contrary,  to  his  duty  ^o 

;iA^em,,  \%  was  barratry,— Lord  Kenyoh  faid,  dhat  the  prin* 

..^pVfS  on  which   the  cafe  of  Dtrnfon  v.  ModigJiani  w^ 

, decided,  were  new  and  went  to  tfa^  extreme  verge;  y^ 

diat  the  prefenjt  cafe    was  4iftingu^haB(e    from  that» 

where  there  were  /<^j/ letters  ojf' marque  to  enable  ttn» 

captain  to  take  prizes;  but  Here  the  letters  of  marbut 

wcirc  iiqt  optamed  tor  the  purpofe  of  enabling  the  4hip 

tQ.x:ruifC|  ^ut  to  procure  feamen  |  aniBTwlieA  th^y  were 

j^rocured^  they  could  have  ho  legsl  eScGt,  and  idieh  it 

wis  the.duhe  aa  if  ho' letters 'ol  marque 'ha4  hcto'tim 

■     ^'  .    .    •      '.   ..-.■  -  •.        ,i;      ^V;,.^,^     _    '      ^•.  ,^   ^ur* 
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CHAP.  vm. 

V 

Of  the  Policy. 

HAVIKG,  in  the  foregoing  chaptersj  fiiewn  wlw 
may  be  parties  to  this  contnd,  what  nuy  be  the 
iubjed  matter  of  it,  in  what  {hip,  iior  what  Toyage, 
-upon  what  intereft,  and  ag^ilnft  what  rilks,  it  may  be 
made,  we  now  proceed  to  {hew  how,  and  in  what  form» 
<lhe  contrafl  itfejf  (hall  be  made. 

This  contrail  b  ufually  compounded  of  the  common 
polic^y  adapted  to  each  particular  cafe,  with  certain  fti« 
pulations  or  warranties,  which  are  occafionaUy  inferted 
tn  it  purfuant  to  the  agreement  of  the  parties^  and  of 
tatrinfic  reprefentations. 

For  the  fake  of  perfpipuity,  we  wiH  examine  each  of 
thefe  in  a  fepanite.  chapter;  beginntng^  with  the  policy. 
1 — ^Under  this  head^.  w^  wijll  confider, 

L  T^he  Nature  cnid  Properties  ef  the  Peticj  / 
n.  How,  and  by  wbom^  it  may  be  effected ; 
III.  Tbe  Form  and  Reqmfites  ofit^ 
JV*  In  nvbat  Cafes  it  may  be  filtered  or  correded. 

•    Seft.!. 
Of  tbe  Nature  and  different  SortP  ef  PoRcies. 

The  policy  is  a  written  inftrument,  by  which  the  con* 
tra£t  of  infurance  is  efi%£ted  and  reduced  into  form  {a\ 


(tf)  Previoufly  to  the  effc^ng  of  the  policy,  a  flip  of  paper 
containing  a  fhort  memorandum  of  the  propofed  infurance,  is 
fometimes  offered  to  the  underwrittrsi  and  fubfcriptions  taken 
upon  it  until  a  competent  number  is  obtained.  It  would 
feem  that  a  reprefentation  made  at  the  time  of  fubfcribing  this 
flip»  but  not  repeated  when  the  policy  itfelf  is  fubfcribed,  wil) 
jiot  affed  the  cpaprad.    Yid.  JDa«^  y.  ^//^,  1  Ea/t  i&j. 
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—The  term  policy  of  infurance,  or  affurance^  aa  it  is 
fomf times  called^  is  derived  from  the  Italian^  polizza  di 
cffecurazione^  or  di  fecuranza^.  or  dl  fecurtay  and  in  that 
hnguage  (ignifies  a  mie  or  hill  of  fecuriiy^  or  indemnity. 

As  the  premium,  which  is  the  confideration  of  the  pro-  Signed  only  ty 
mifc  made  by  the  infurer,  is  paid,  oc  f uppofed  to  be  paid, 
and  the  receipt  of  it  acknowledged,  at. the  time  the  policy 
is  fubfcribed,  the  prbmife  of  the  underwriters  is  alwayh 
conCdered  as  Being  made  upon  a  confideration,  execuUd^ 
irtd  therefore  the  policy  contains  only  the  promife  of  the 
uiidcrwriters,  without  any  thing  in  nature  of  a  coux\ter- 
^rbmife  on  the  part  of  the  infured. 

Policies,  with  reference  to  the  rjtaVtty  of  the  interefi  of  Different  (btttrf 
the  Infured,  are  diftinguiflied  ivXo  interejl  and  nvager  poll-   ^  ****** 
cies;  with  reference  to  the'  amount  of  the  intereft,  into  - 
^en  and  valued. 

An  wtere/t  policy  is  where' the  Infured  has  a  reaV  itub* 
ftantial,  aflignahle,  intereft  in  the  thing  infured  ;  in  which 
(^afe  tmly  it  is  a  contt^£t  of  iiideniinity. 

A  koager policy  it  a  pretended  infurancel,  founded  on  an 
ideal  rifk,  where  the  infared  has  no  intereft  in  the  thing 
infured,  aifd  eta  therefor^  fuftaun^nq^Jbfs  by  the  happet- 
ing  of  any  of  the  misfortunes  infured  againft.  Infut- 
ances  of  this  fort  afrc  ufqally  cxprcflcd  by  the  words,  **  iVi- 
**  tereft  or  no  interejl^^  or,  '*^  nmthout  fiitfber  proof  of  inte^' 
>•  rejt^a  then  pdicy^  or^  '^^vftbofft  benefit  rffalyage  to 
^  the  infurer.*' 

An  open  policy  is  where  the  amoimt  of  the  intereft  of 
the  infured  is  not  fixed  by  the  policy ;  but  is  left  to  be 
;ifcertainddi>y  ;^Ciin(Ured,  in  cafe  a  lof9  fliall  happen. 

A  valued  policy  is  where  a  value  has  been  fet  on  the  ihip 
or  goods  infured,  and  this  value  inferted  in  the  policy 
in  nature  of  liquidated  damages,  to  fave  the  neceility  of 
proving  it,  in  cafe  of  a  total  lofs :  For,  by  allowing  the 
value  to  be  thus  inferted  in  the  policy,  the  infurer  agrees 
that  it  fhall  bp  taken'  as  there  ftated. — This  value  is,  or 
pught  to  be,  the  real  value  of  the  {liip,  or  the  prime  coft 
of  tlie  goods,  at  the  ^nie  of  effe&ing  the  policy  (a),  to- 
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gcther  with  the  amount  of  the  prehiiams  tnd  other  cz« 
|>cncc8  of  the  iufurance. 

There  may  be  many  cafes*  however,  in  which  an-  in- 

fured  may  have  an  intereft  in  the  thing  infured,  but  the 

amount  of  whichj  it  may  be  difficult  or  imp oifibie  for  him 

to  afcertain  at  t^te  time  when  it  is  necciTary  to  infure : 

As  where  returns  are  expected  from  abroad,  the  exaA 

talue,  and  even  the  nature  of  which  are  uncertain ;  fo,^in 

the  cafe  of  a  prize ^  where  the  real  value  of  it  clin  only  be 

afcertained  when  it  is  brought  into  port  and  fold  \  uA 

in  every  inftance  where  the  owners  have  been  prevented 

from  receiving  regular  or  fatisfadory  advices  from  which 

the  true  amoimt  of  their  intereft  might  be  afcertained.—' 

In  thcfe  and  fimilar  cafes,  the  infured  muft  put  a  value 

upon  the  things  infured  in  the  be(t  manner  be  can,  ac- 

'  cording  to  his  mean^ of  judging  of  it ;  and  it  feems  proper, 

ud  is  become  cuftomary,  in  fuch  cafes,  to  infert  a  cbufe 

of  valuation  in  the  policy,  which  fpecifies  a  given  fum  as 

the  value  of  the  intereft  of  the  infured.— Thus;  <*  In  cajt 

*^  if  lofh  thefald  Jbip  is  valued  at  aoool.  isnd  the /aid  goods 

<'  at  5000I.  :*'-^0r,  it  eftimates  tlie  value  as  equal  to  tht 

fums  fubfcribed.  ^Thus ;— *«  Tbefaidjbip^  goodi^  He.  veh 

**  lued  at  the  fum  infuredJ^ 

T>)c  value  ia  The  only  e£Fe^  of  the  valuation  is,  that  it  fixes  the 

fcww'bToiiiy    ^'"ouat  of  the  intereft  in  the  fame  manner  at  if  the  in- 

tftt prime cott.    furer  were  to  admit  it  at  a  trial;  and  for  every  purpofe 

it  muft  be  taken,  that  the  value  was  fixed  Ui  as  that  die 
infured  might  have  an  indemnity  only^  and  no  more.— If 
it  be  undervalued,  the  merchant  himfelf  runt  the  rifle  of 
the  deficiency.  If  it  be  greatly  over-valuedj  it  muft  be 
with  a  bad  view  \  either  to  a  fraudulent  lols,  or  to  game 
contrary  to  the  ftat.  19  G.  IL  c.37  {a)* 
VpAn  t  v&iucd  The  value  in  the  policy  being  always  confidered  as  dier 
•momit  Wng      ^*^^  amount of  the  prime  coft  and  expences  of  the  11 


afiaiittr<*,  it  the  infured  needs  only  to  prove  fome  intereft^  to  take  it  oi|t 
prove  /oM  into,  of  the  ftatute,  becaufc  the  infurer  has  admitted  the 
^^*  amount ;  and  if  more  were  requiredj  the  agreed  vahiatioa 


(«}  Per  X/)rd  MemsJUld  in  Istms  v.  Ronltr^  %  Bwt.  ix^u 

» 

would 
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would  fignify  nothing  {a). — And  though  it  19  faid,  m  the 

cafe  of  Harman  v.  Vanhattm  {b)^  that  die  law  allows  a 

man,  having  fome  intereft  in  a  (hip  or  cargo,  to  infure 

more,  at  fve  thms  as  much^  becaufe  a  merchant  cannot 

tell  how  much,  or  how  little,  his  fador  may  have  in  rea« 

dinefs  to  lade  on  board  his  {hip  :  Yet  it  is  not  there  ftidy 

that  in  cafe  of  lofs,  the  infured  might  recover  more  th» 

the  amount  of  the  real  ihtereft*     And  in  1^  fubfequent  Ufjfn^Jy^^ 

cafe,  in  the  year  17 16,  the  Lord  Chancellor  ordered  the  *  ^"^  ^**' 

infured,  in  a  valued  policy  on  gdiods^  to  difcover  what 

goods  he  had  on  board. 

Though  a  valued  policy,  when  thus  fairiy  made,  it  Diffnftton  h^ 
diftinguifiiable  from  a  wager  in  this,  that  the  former  it  *^""  ■  ^■^'** 
founded  on  real  intereft^  the  amount  of  which  it  tgiced  wigtr. 
by  the  policy,  in  the  latter  the  infured  hat  aV9Wedly  no 
intereil  at  all :  Yet,  it  muft  be  owned  that  t  valued  po^  * 
licy  frequently  partakes  of  the  nature  both  of  a  policy  00 
intereft,  and  of.  a  wager.     On  the  one  htndj  it  fuppofet 
a  kwd  fide  intereft  in  the  infured  \  on  the  other^  this  ia* 
tereft  is  nbt  always  expcded  to  be  exaAly  commenfurate 
with  the  amount  of  the  infurer's  obligation.    Theie  is  tt 
real  intereft  it  is  true  \  but  this  frequently  falls  &r  fliort 
of  the  nominal  value  in  the  policy  \  and  it  too  often  htp«  ' 
pens  that  wager  policies  are  efie3ed  under  colour  of  a 
fmall  intereft,  and  in  the  form  of  valued  policies,  and  the 
beneficial  efie£ks  of  the  ftat.  19  G.IL  c.  37.  are  thereby 
defeated. 

Tlie  value  in  the  policy,  however,  ought  only  to  be  con-  The  value  in  \h% 
fidered  2&  prima  facie  evidence  of  the  amount  of  the  inte-  P/i!^/«^"  l^u 
reft  of  the  infured  $  for  though  this  value  is  admitted  by  ***"^  of  Uie  iiu 


{a)  Per  Lord  Mansfidd,  ^j^^MagenSi  who  feems  to  hate 
writlen  his  ef&y  on  infurances  before  the  ftat.  19  G.  U.,  c.  37, 
though  it  was  publifhed  after,  fays  that  in  the  cafe  of  a  valued 
policy,  the  infared  has  nothing  to  prove,  ^  fave  thai  the  goodt 
**  vabtedwere  fui  on  board.* ^'^Vidl  i.  Mag.  28,  35.  If  this 
was  the  pra^ice,  while  infurances  without  intereft  were  fup* 
pofed  to  be  legale  how  much  more  necefiary  to.be  obferved  now 
thatthe]^  are  declared  by  ftatute  to  be  illegal^  and  are  known  to 
be  hij^y  detrixnental  to  commerce.— —(^)  Sup.  124* 

•*  •  tt  the 
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the  infurer,  yet,  as  he  admits  it  upon  the  mere  rcprefen- 
tation  of  the  infured,  if  he  afterwards  find  that  this  was 
fallacious,  that  it  was  fiditious,  and  only  a  cover  for  a 
wager,  it  cannot  be  fuppofed  that  he  is  fo  far  concluded 
by  his  admifiion,  as  not  to  be  at  libt;rty  to  difpute  the 
value,  and  fhcw  by  evidence  that  it  was  a  mere  evafion 
of  the  aft. 

How  this  iff  re-  By  thc  law  of  France^  the  value  in  the  policy  is  taken 
'^Uclch  ia2l  *  ^  to  be  true,  as  againft  the  infurer,  till  he  prove  the  con- 
trary {a\  '  Valin^  indeed,  fays  that  an  infurer  cannot  be 
permitted  to  alledge  fraud  in  the  value  fpecified  in  thc 
policy,  fo  as  to  be  let  in  to  fliew  a  new  valuation,  without 
fhewing  that  the  value  in  the  policy  is  at  lead  oru-fQurtb 
too  high  [Fj.  Pothier^  on  the  contrary,  holds  that  the  value 
TS  only  to  be  taken  as  juft,  till  impeai  hed  by  thc  infurer-, 
who  may  be  let  in  to  prove  the  valuation  to  be  too  high, 
even  where  there  is  an  exprefs  chufe  in  the  policy  to  pre- 
clude fuch  inquiry  ;  fuch  claufes  being  always  held  to  be 
Hlegal  (c),  the  rule  of  the  civil  law  being,  Ccnvcntioy  ne  dolus 
fraftetur^  rata  non  eft  [d)  — If  the  exception  to  the  valuation 
prevail,  it  either  reduces  the  fum  infured  to  tlic  value  of 
the  goods,  or,  if  fraud  appear  in  the  valuation^  avoids  the 
.  policy,  and  bars  the  demand  of  the  infnred  r  That  is,  if 
thc  iufurcd  knew  that  thc  goods  were  over-valued ;  or 
even  where  there  is  a  'prefumption  of  fraud,  arifing  from 
the  concealment  of  a  former  infurance,  thc  policy  would 
be  void,  {e).  For  by  the  ordinance  of  the  marine  (y), 
the  infurance  fliall  be  prefumed  fraudulent,  if  the  infured 
do  not  declare  all  he  has  infured;  or  even  if  he  demand. 
.  payment  beyond  the  value  of  the  effefts  infured  For  thc 
moment  the  infured  would  turn  a  lofs  10  his  own  advan- 
tage, and  feck  to  recover  more  than  he  put  in  rifk,  with 
whutevcr  good  faith  he  might  have  made  the  original  valy- 


(fl)  VaVin  h.  t.  art.  64.  p.  136.   Ptitier^  h.  t.  n.  151.  159, 
Emer'ig*  torn.  i.    p.  2^  1,  2.^— (i^i   Vid.   yaPm   art.  64*  h.  t. 

Le  Gu'idoTiy  ch.  2.  art.  13. {c)  Pothier^  h.  V  n.  148.  156—— 

(J)  Dig.  lib.  13.  tit.  6.  D.  17. Xe)  Pothlety  h.  t.  n.  157* 

-^ — (/)  Ord.  dc  la  mar.  h.  t.  art.  53,  S\»5S* 

1  tamf 
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ation,  he  i9  Ji^^ty  of  fraud  (/i).  But  however  the  excefs 
may  have  oHginated,  it  is  incumbent  on  him  to  {hew  that 
it  ptoccedcd  from  fomc  error  on  his  part,  oron-  the  pnrt 
of  his  agents.  Pothitr  and  Valin  fay,  however,  that 
when  the  tranfaftion  admits  of  doubt,  the  judges,  to 
ihitigatc  tlie  fevcrity  of  the  law,  are  more  inclined  to 
impute  the  fault  to  error  than  to  fraud ;  and  therefore, 
tlnlefs  fraud  be  made  evident,  a  juftification  is  readily  re« 
ceived  {b). 

In  England^  as  we   have^  already   fcen,    we   are    not   In  'En^hnJ,  if 
quite  fo  rigid.     Where  a  valued  policy  is  botia  fidi  meant  J^Jam  m  aivin.. 

as  an  indemmiy^  the  courts  will  not  enquire  very  minutelv  dc"in»»y>  ^hc  va,- 
11         i,-i  ,  ./,/.,       luation  wiU  not 

<irhether  the  valuation  be  very  near  the  true  mtereft  of  the  be   fcru-.uiiuCy 
irifured.  A  fmall  excefs  ought  not  to  be  regarded.    Con-  i"<l"''^'^^  »"^^ 
fidering  the  uncertainty  of  every  valuation,  a  fcrupulous 
txaftnefs  in  this  point,  would  only  occafion  endlcfs  liti- 
gation.    But,  on  the  other  hand,  if  the  intereft  proved  be  But  if  it  be  onTy 
a  mere  cover  for  a  wager  every  court  muft  pronounce  the  J^a'^  cj^'^i/wiu  be 
policy  to  be  void,  within  the  meaning  of  the  ftattJtc  (r).  voic^. 

It  is  only  in  the  cafe  of  a  total  lofs,  that  there  is  any  The  only  <!ir- 

taatcrial  difTcrence  between  an  open  and  a  valued  policy.  ^'='^''""  between 

*  *  7       an  open  a"d  a 

In  the  former,  the  value  muft  be  proved,  in  the  latter   valued  p«)!icy  it 

it  is  admittccL     But  in  the  cafe  of  a  partial  lofs,  the  like  touii  lori. 

inquiry  into  the  true  amount  of  fach  lofs  is  to  be  made, 

whether  the  policy  be  of  the  one  fort  or  of  the  other.  For 

if  this  were  not  to  be  done  in  the  cafe  of  a  valued  policy, 

the  confequence  would  be,  either  that  every  partial  lofs 

mud  be  confidercd  *as  a  total  one,  or  elfe  that  nothinor 

fliould  be  deemed  a  lofs.  at  all,  uulefs  it  were  a  to\al 

lofs  {d). 

Sea.  II. 

Rowy  an  J  by  whom  the. policy  may  be  effeSlcd. 

IT  feldom  happens  that  there  livaipy  direft  communi-    r.furanc* 
'  catten  between  the  infured  arid  the  Wure^     The  bufi-   ^'■^''"•* 

ocfi^  of  negotiating  infuranccs  with  the   underwriters, 

^ '  —  -         - 

<*)   Emerig,    vol.  I.    |).  271    27a. {b)    Falln,    art.  23. 

p.  67.    Poibiert  h.  t.  n.78.— — (r)   Vid.  fup.c.4.  §  3.— - 
(lO  Vid.  2^ur.  1x7  f. 
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and  of  getting  policies  eflcfiied,  is  ufualljr  traniaAed  by 
brokers  who  make  this  branch  cf  bufinefii  thdr  profeiBoa« 

^jture  ©f  tbeir  Thefe  infurance  brokers^  from  the  importance  of  ihekr 

employment,  ought  to  be,  and  indeed  generally  are^  per- 
fons  of  great  refpedhtbiHty  and  honour,  in  whom  unli* 
mited  confidence  may  be  fafely  repofed.  *To  the  bioket 
the  merchant  looks  for  the  regularity  of  the  contra^  an9 
a  proper  felcAion  of  refj^nfible  underwriter!;  To  him  alftf 
the  underwriters  look  for  a  fair  and  candid  difclofuic  of 
all  material  circumftances  viEkSdng  the  rifle,  and  for  the 
payment  of  their  premiums. 

Accoootbt*  There  is  ufua)ly  an  open  account  between  each  bidKS 

tween  the  broker  . 

mtd  Che  uocUr-  and  every  underwriter  with  whom  he  ha$  much  deab 
^^!^*  ing,  in  which  the  broker  makes  himfelf  debtor  to  the 

underwriter  for  all .  premiums,  and  takes  credit  for  dl 

lofles  to  which  the  underwriter  is  liable,  and  which  ^ 

broker  is  authorized  to  receive.     Indeed  it  is  generally 

underftood  that,  by  the  ufage  of  trade   in  Zmujot,  the 

underwriters  give  credit  only  to  the  broker  for  their  pre- 

miums,  andean  refort  only  to  him  for  payment;  anddut 

he  alone,  and  not  the  underwriters,  can  recover  the  pre* 

miums  from  the  infured*    This  point,  however,  has  never 

been  fettled  by  any  judicial  determination.     Perhaps  it 

would  be  for  the  intereft  of  all  parties  if  this  rule  were 

fully  eftabliflied,  and  conftantly  adhered  to. 

Hii  liability  for       But  the  liability  of  the  broker  to  the  underwriter  jTor 

TcnSoniy"'      premiums  only  extends  to  cafes  of  legal  infurance.    And 

itsai  iiifuraocef.  therefore  where  the  broker,  in  his  account  delivered  t9 

the  underwriter,  gave  credit  for  the  premium  of  an  illegal 

re-infurance,  the  underwriter  cannot  maintain  an  action 

for  this  premium,  efpecially  if  it  appear  that  the  money 

had  not  been  aAually  paid  by  the  infured  to  the  broker  (j). 

He  hat  a  lien  •n       As  the  brokers  are  fometimes  in  advance  to  their  em* 

h«ndrfo7th?  ge!  ployers,  the  law  has  given  them  a  lien  upon  the  policies 

iiciai  balance.      j„  ^j^gij  hands  for  the  general  balance  due  to  them  in  their 

character  of  brokers.     And  if  a  broker  (hould  part  with 
the  pofleffion  of  a  policy,  whereby  he  lofes  his  lien ;  yet 

"^  : ■     \ 

{pi)  R*  Ediiary.  F^fwkr,  3  £^,  22a« 

/     ■  if 
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if  he  get  it  into  his  hands  again,  for  whatever  purpofe, 
^b  lien  revives,  and  he  may  again  hold  it  as  a  fecurity 
£or  the  general  balance  {0), 

..  But  though:  the  uaderyrriter  thus  looks,  to  the  broker  Though  the  pre. 
for  bis  premium,  an4  though  the  broker  in  hia  account   "J^^^j^J,^ 
with  the  underwriter,- iakea  credit  for  the  lpflesan4re-  froAtr,  yttzMa 
torn* 'of  premium  Which  he  is  authorized  to  receive  from  Ihe/r/.c//^/.'*^ 
die  underwriter  -,  y^,  fuch  lofies  are  not  to  be  looked 
upon  as  a  dtk  from  the  underwriter  to  the  broker. 
^   Therefore^  where  the  aiBgnees  of  a  bankrupt  who  had   ff^/fim  and 
been  a  policy  broker,  brought  an  a£^ion  againft  the  defen-   v!  Cw/^/wT^a 
dants,  who  were  agents  or  fadlors  to  various  correfpondents    w**"'^*.^ 
abroiMl,  and  the  defendants  claimed,  by  way  of  (et-off,  the   MS, 
loliiice  of  an  account  between  them  and  the  bankrupts, 
inMrfiich  they  debited  themlelves  for  various  premiums 
pf  iiifurance,  made  on  behalf  of  their  correfpondents ; 
anfl  cook  credit  for  all   lofles  and  returns  of  premiums 
Vfon  thefe  infiirances.    The  defendants  had  no  commif- 
fibn  det  t^fr^,  and  none  of  their  correijpondents  were 
inlblvent-;  but  to  all  their  correfpondents,  except  one, 
they  ti^re  in  advance  on  account  of  infurances. — ^tjpon 
tbis  cafe,  die  court  held  that  though  credit  for  the  pre- 
intttmsfiiUft  b^s^  given  to  the  broker,  becaufe  the  under- 
writers know  nothing  of  the  principals }  yet,  that  they 
could  not  fet  off  the  lofles  or  returns  of  premium  due  to 
the  principals,  aYid  which  tAfy  only  could  fue  for,  againft 
t^debt  dti^from  the  defendants  to  the  bankrupt. 
^  'In  a  fubiequent  cafe,  where  the  aAion  was  brought  ^r«Tv  v.  jytfWfg 
by  the  affignees  of  an  underwriter  againft  the  faftor,  it  ni^Ms!*^^' 
was  determined,  that  the  defendant  might  fet  oS*  lofles   '     K.  xu. 
lipoft  policies  fubfcribed  by  the  bankrupt,  and  due  to        * 
die  defendant's  correfpondents  i  But  there  th^  defendant 
bad  a  conuniffibn  deicredirf,  which  Lord  Mansfield  (z\A 
made  him  liable  at  all  events  to  his  correfpondents  for 
lofles,  wiihout  firft  bringing  an  afiion  on  the  policy 
againft  die  underwriter. 


^Wl^" 


(4)  Rr  Wb'uAead  v.  Vaughan  in  B.  R.  Tr.  aj  G  HI.  and 
farter  v.  Carter,  in  C.  B.  Tr.  J788.  Cwi^*8  Bank*  Laws, 
4tb  cd.  p.  579. 
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Whcrethc  unrfcr.       The  following  cafg  fecms  to  prove,  that  where  it  is  ihc 

riuo'ihe' broker  P^aftice  for  the  underwriters  to  give  credit  to  the  broker 

««/)',  'the  brckfr  onlv,  the  broker  may  maintain  an  a£lion  againft  the  infured 

premiumi  fiom  for  the  amount  of  the  premiums  of  infurances  efFe£lcd  for 

the  infuted.  |^jj^^  ^^^j^  though   thefe  premiums   remain  due  to  the 

underwriters. 
Airy  and  others        ^"  aQioH  was  brought  by  the  aflignees  of  a  broker  at 
afiigiicei  of  i\^/;-  tJnvcaJlle^    to   recover  the   premiums   of  an    infurance 
G.H.  after  Trir.  efFccled  by  him   for  tlie  defendant  on  the  (hip  yafon, — 
X4C;. ill.  MS.  rj^g  queftion  was,  whether  the  credit  was  given  to  the 

infured  or  the  broker.  It  was  proved  that  the  under- 
writers upon  this  policy  told  the  broker  that  they  (houlci 
look  to  him  for  their  premiums,  and  would  have  nothing 
i  ^o  do  with  the  infured  ;  and  feveral  London  infurance 
brokers  being  examined,  fwore  they  underftood  that  the 
vndcrwriters  looked  to  them  only,  and  that  not  once  in 
ten  times  did  the  underwriters  know  who  the  infured 
were  \  and  in  cafe  of  failure,  the  underwriters  caoic 
upon  llie  efFccts  of  the  broker,  and  the  broker  upon 
thofe  of  tliC  infured. — Lord  Mansfield^  who  tried  the 
cjaufe,  faid, — ^\  The  plaintiff's  cafe  is  ftrppger  than  any 
reference  to  the  general  ufage  in  London  could  -make  it  ; 
(or  the  parties  a6l  by  a  fpccific  rule,  which  they  fuppofc 
to  be  the  rule  in  London  \  and  if  the  ufase  in  London 
were  doubtful,  flill  the  plaintiffs  would  be  CRtitled  tq 


recover." 


If  a  broker  en-  Yct,  if  the  broker  employed  by  the  infuccd  cmpk)y  ^ 
*S^a'"»aci«  °  hrcker  in  another  place,  under  a  commiflion  del  credere^ 
tlic  uiidciwiirfri  thc  undciwritcrs  may  refort  to  the  fxrft  broker  for  thq 

m.ty  iiforr  to  it.c  .  *        1    1        t  •  1  •  1  « 

tirft  biokir  »or  premiums  received  by  him,  and  not  paid  over  to  the 
ail  prcmjunii       brokcr  who  efFecis  the  policies,  though   they  not  only 

nut  piiid  over  to  ,  *  -  o  /  j 

thc  fecund  gave  credit  to  that  brokcr,  but  made   him  an  allowance 

.'^    ^  for  becoming  perfonaliy  refnonfible  for  the  premiums, 

and  even  after  they  have  taken  his  notes  for  their  rcfpcc- 

tive   balances  of  premiums,   according   to    their   ufual 

courfe  of  dealing. 

TdioH  V.  Wiijtr^       As  where  the  defendant  W'tJfon^  an  infurance  brokcr 

G.  III.  ili).        at  Liverpool^  entered  into  an  agreement  with  Stoddart^ 

~    kI77iZ,    carrying  on  the  fame  bufinefs  at  Ueavcafile^  to  tranfm^t  all 

frnds  order*  to i/.  ordcTS  for  infuranccs,  to  be  effected  at  that  piece  t6 

abrtk;rati\r..  to  '     o.  jj  ^ 

Sioddartjf 
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StodJarti  who  was  to  charge  Wilfonv/'ith  the  prciniumSj  fffcfl  infurauccs 

and  Wllfon  was  to  ftand  del  credere  to  him  for  fuch  pre-  commi'cnon  i/ 

miums,  to  pay  all  lolle.>,  dedu£ling  the  amount  of  pre-  ^^'<i'^^'  B.z\\^x 

miums  due  from  the  per  Cons  eiuitled  to  fuch  lofles,  and  wriuis  at  U.  his 

to  allow  the  defendaiK  iL   lot.  per  cf:tt,  upwi  'the  croii  ""f"   fr  their 

^^  *^  ^  ^L      balancrs  of   prc- 

amouut  of  tlie  premiums  of  infurances  thus  effe£leaj  miums,  becomci 
and  aUb  iL  \os,  per  cent,  upon  the  net  amount  of.  fuch  undcrwHscrs  at 
premiums,  after   deduftino:   the  returns    made   on   the   ^'  '*'^*  '  "^*l' 

,   ,  ,  ,  ^  .  to   rcfoti  to   yV. 

policies,  and  to  give  him  twelve  months  credit  for  fuch   for  all  prennumt 
premiunn ;   but  that,   if  IFUfoit,  the  defendant,  fhould   "//l^'^L^w 
receive  any  fum  for  premiums   previous  to  fuch  credit,  ^o-^* 
it    flioulii   be  immediately  remitted  to  Stoddart.     Under 
this  agreement  a  number  of  policies  were  efFc£led   by 
Stuldart  at  NewcflJlUy  many  of  which  were  underwitten 
by  the  plaintiff  \R<3^«.      At  Newca/lle  it  is  ufiial  for  the 
underwriters  to  give  credit  to  the  broker  for  the  pre- 
miums, and  he  accounts  with  each   underwriter  at  the 
end  of  every  year,  and  gives  his  notes  at  three,  fix,  and 
nine  months  for  the  balance  due  to  each,  deducing  5/. 
on  every  105/.  of  the  grofs  premiums  as  ccmmiflion,  and 
5/.  per  cent,  more  on  the  net  prenuums,  e.vclufivc  of  re- 
turns,   as    a  confideration   for  his  becoming  perfonally 
sefpondble  for  the  net  premiums,  and  fometlmcs  2/.  10/. 
per  cent,  for  prompt  payment.     On  the  13th  of  February 
1797  the  plaintiff  fettled    with   Sioddart  to  the  31ft  of 
December.  i']i)6y  and  received  from  him   tliree  not.-is  for 
the  general  balance  of  the  premiums  of  the  preceding 
year.     On   the  lolh  of  May  17^7  the  defe^idant  lUIfon 
^tled  accounts  with  Stoddarty   and  there  was   then  a 
taJancc  of  .4,09^/.  j  2x.  %d.  in   favour  of  Sioddart.     On 
the  8tb  of  Jiitie  1797  Stoddait  became    ^  bankrupt,  at 
which  time  79/.  remained  in  the  hands  of  the  defendant 
Wilfzn  for  premiums  upon  policies  effe£led  at  Nevjcqftle 
by  Sioddarty  by  his  order,  and  underwritten  by  the  plain- 
tiff RolffoHy  who  brought  his  aftion  againft  the  defendant 
Wilfou  to  recover   tliat  fum^  as  being  money  had  and 
received  to  his  ufe  ;  and  the  queftion  was,  whether  the 
plaintiS",  though  he  had  Stoddart's  notes  for  the  balance 
djie  to  him,  was  entitled  to  recover  from  the  defendant 
the  79A  in  his  hands  i  or,  in  other  words^  whether  the 

V  ^  money 
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money  lemttiiuiig  lAihe  handr  of  ^  ^fendtot,  being' 

the  balande  of  |Mr«mhiini    feltled    btlv^cen  ^him    and 

Stoddaftj  ought  to  be  piid  to  the  %nderwrilers  refpcr* 

.    tively^  or  to  St^Jdarfs  affignees.^^-Thc-  oourt  '^ere  clearly 

of  opinion  in  favour  of  the  under«nrilcrs*-^L6rd  Kenyan 

fiidt-^^  The  pbintiff  has  underwritten  -feversil  poticies 

inrefpeA  of  which;  premiums  became  due  to  himV  b^ 

which  have  not  been  paid  to^him. '  Thefc -poUck^  #eN( 

eidAed  through  the  medium  of  Stiddarti  the  agent  of 

the  defendant.  .  If  the  defendant  had  paid  Sioddahf  at  if 

he*  had  been  creditor  of  Stoddcrif  he  could  not  havt* 

been  called  upon  in  .-this  aAion.  ^Bttt^&eW' there  it  $« 

eon'Cderable  balaflfioe  in  Stoddsrt'i  fiavoun^    Upon  JW-^ 

ifay/s  bankruptcy '79/.  remkined,  and>.ftillriemain!  in  dm 

defendant's  hands,  which  ought  to  have  been,  remitted 

to  Aoddartt  ft>r  the  payment  of  premiuma'upoii  poiiciea « 

whidi  were  efieded  by  his  orders.    Where  a  iiiAor  hat ' 

received  money  belonging  to  his  principal^  and»itJbe*> 

comes  blended  with  his  own  eftate^  and  cani64$i^)in1 

diftinguiihed  from  it,  the  principal  ipuft  Come  io'^iib  ^ 

Ae  general  creditors.    But  here  it  is  money  ciearlp^dX* 

tinguifliable  from   the  bankrupt's  eftate.     Before  itiitp. 

paid  to  the  fa£kor  del  credertf  he  becomes  a  bankrupt  §; 

it  is  therefore  no  part  of  the  general  fuad>  and  the  printo 

cipal  has  a  right  to  claim  it,''  ..r. 

Aftnt.  When  the  merchant  happens  to  reiide  at  a  diftaneo^; 

from  the  place  where  he  means  to  be  infured^  the  policf  • 
is  ufually  eficAcd  by  the  intervention  of  his  agent  or  cor».' 
refpondent  there,  who,  if  he  be  not  himfelf  a  broker, 
employs  one,  and  give?  him  all  neceflary  iaftruAions,- . 
with  which  he  has  been  fumiibed  for  getting' the  *iniii«: 
ranee  efie£iedt 
Authority  ttf  an        Tomake  a  man  an  agent  in  fuch  cafe,  he  m^fk  either 
*'^°^  have  exprefs  directions  from  the  principal  to  caule  the 

infurance  to  be  effi?£ied,  or  elfe  it  muft  be  a  duty  ariiing 
from  the  nature  of  his  correfpondence  with  the  principal. 
And  no  general  authority  which  he  may  have  in  relation 
to  a  fliip  or  goods,  will  make  him  an  agent  for  the  pur* 
pofe  of  infuring  on  behalf  of  the  parties  intereftedl 
Therefore  a  fliip's  hufband,  regulariy  appointed  by  deed 

executed 


executed  by  all  ^  owncn»  with  power  to  advances  lend,  T^e  office  cF 
&c.  to  make  aU  jKjmvM.  and  tt>  main  aU  claims,  &c.   Jj.^L'^^'.ef. 
has  no  right  to  make  Snfurance  for  allt  or  any  of  the  part  ^«'>iy  b>'^  ^''>* 

.  -  1    !•      />-        r  ••  .       auilKiriiy   lo  in- 

ovncrsy  without  a  general  direction  from  all,  or  a  parti-  fure. 
cular  direilion  fropa  each  (a). 

Though  one  man  cannot,  in  general,  compel  another  Ttif««  ^^^^^  *<« 

againft  his  oonfient,  to  become  his  agent  to  procure  an  u humAxo com! 

bfuiaaoe  to  br  eflfcAed  for  him ;  yet  there  are  thrsc  ^  ^*5*\. ""  <*- 
C9Sc»^  whereiii  an  order  to  infure  muft  be ;  complied  with, 

-trift*  Where.a  merchant  abfoad  has  tSk€i^  in  the  hands  ^^-  W"«i«  ^« 
ojt-hiS  agent  or  cowefpoodent  her^  he  has^a.  right  to.  hancu. 
Mpe£l  that  the  agent  will  comply  with  an  order  to  infiofi; 
bdoaHfe  he  is  entitled  to  difpofe  of  th^  money  in  his 

agent's  hands  in  what  manner  he  pleafes.— ^adly.  Where  i^'-y-  whcrr  Ke 

the imerchant  abroad  has  no  effeds  in  die  hands  of  his  praa'ucufln»k« 

correfpcndeat  here  j  but  the  courfe  of  dealing  between  *"«  '^'^^'^'^'* 

*  '  o  8ii(i  haft  given  no 

them  lias  been  fuch,  that  the  one  has  been  ufed  to  fend  noiicc  cu  difctn. 
orders  for infurance,  and  the  other  toexecute  them ;  the  """^' 
femier  has  a  right  to  expe£lb  that  his  otders  for  infurance 
flndl  ftill  be  obeyed,  unlefs  the  latter  give  him  notice  to 
difeontinue  that  courfe  of  dealing. — ^dly.  Where  the  sdiy.  When  ht 
merchant  abroad  fends  bills  of  lading  to  his  correfpondent  fa^mgVen'r  Mm 
heie^  with  an  order  to  infure,  as  the  implied  condition  p*^  condiiiou  to 
OK  which  he  is  to  accept  the  bills  df  lading  \  and  the  cor- 
tefpondent  accepts  the  bills  of  lading,  he  mud  obey  the 
otifa\  for  it  is  one  entire  tranfa£iion,  and  the  accept* 
ance  of  the  bills  of  lading  amounts  to  an  implied  agree* 
ment  to  perform  the  condition  {b)» 

To  the  oflSce  of  agent  or  broker,  great  refponfibility  xj^e  agent,  at 
attaches  ;  and  in  the  execution  of  iti  therefore,  it  is  the  7«"  »*  ^^  **'^*>- 

'  .  ,  kcr,  IS  anfwcra- 

duty  of  each  to  condu£):  himfclf  with  the  greateft  fidelity,  *bie  to  hii  em- 
pun£luality,  and  circumfpefkion.     For,  in  this,  as  in  all  gcncVor'unfltij- 
other  cafes,  where  a  man,  either  by  an  exprefs  or  implied  ^"^"^ 
undertaking,  engages  to  do  an  a£l  for  another,  and  he 
cither  wholly  negleds  to  do  it,  or  docs  it  improperly  or 


{a)    R.  French  v.  Baehhoufe^  $  Bur.  3727. (^)  Per 

Buffer,  J.   ia  H^allace  v.  Tellfair,  at  N.  P.    2  T.  R.  188.   n, 
and  in  Smith  v.  laficlle^,  a  T.  R.  188.    j^jbhitrj  and  Grofy 

Ji.  ^oqcurring. 

unlkilfullyi 
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ian(kilfuI]V|  an  action  on  the  cafe  will  lie  againft  him  to 

recover  a  ijUi$fa£lion  for  the  loIi$  or  damage  refulting  from 

his  negligence^  c^eleiTnefsi  or  want  of  (kill. 

If  the  agent  limit       Therefore,  if  a  merchant  here  accept  an  order  from 

the  broker  lo to*  |^j^  corrcfoondent  abroad  to  caufe  an  iufurance  to  be 

fmalUpremiunBy  ^ 

^nd  fo  pievcnt  made,  but  limit  the  broker  to  too  fmall  a  premium,  in 
ffom  being  ef-  confcquence  of  which  no  infurance  can  be  effeded ;  be 
f  ^*1>C  "  "^  ^  \\^\e  to  make  good  the  lofs  to  his  correfpondent  {a). — 

For  though  it  is'  his  duly  to  get  the  infurance  done  at 

as  low  a  premium  as  poiRble,   yet  he  has  no  right  to 

limit  the  premium,  fo  as  to  prerent  the  infurance  from 

being  effeded. 

Evf  o  a  'Loiumtmty       Eycn  if  z  pcrfon  volunt^ily  undertake  to  procure  an 

i7*hl  take  *aly  i^^^ance  to  hc  eflfedted,  without  the  expe£hitioa  of  any 

i^cp  ia  the  bufi.  re^nuperatipn   for  his   trojibk  \  though,  ^.perhaps,  he  is 

not  bound  to   perform  his  undertakingi  yet,  if  in  fa£t, 

he  do  proceed  to  execute  it,  he  will  be  aufv/erabFe  for  any 

negligence  or  unikilfulnefs  in  the  condu£l  of  it. 

mikiftfin  ▼.  CthT       Thus : — ^In  an  adlion  on  the  cafe  for  negligence,  it  was 

^.r,w.,  I  Efp.     ^^^^  j„  ^^   declaration,  that  the  plaintifF,  in  At^njt^ 

; —       I79^>  purchafed  certain  prcmifes  of  the  defendant,  who 

bffef/*ro"gei  ^i  ^^ul  then  a  fubfifting  policy  from  the  Phcenix  fire  office, 
fire    pi'cy  re-  {xooi  December  1701  to  JDeumber  1702;  that  the  defcnd- 

newrd and  tranf-  1  t  •  i»  1  r 

fcrred  to  B.  Ur  ant  Undertook  to  get  this  policy  renewed  on  account  of 
Snmenfmad^  ^«  plaintiff,  aiul  regularly  transferred  to  bim ;.  that  he 
j1,  it  liable  for  did,  in  fa£l,  renew  the  policy  and  paid  16/.  which  he 
oncd  ^o  B.  by  charged  to  the  plaintiff,  but  neglcfted  to  get  it  transferred 
<hit  omiffion.       from  himfelf  to  the  plaintiff,  by  the  proper  indorfement 

at  the  fire  office  *,  in  confcquence  of  which,  the  plaintiff, 
who  fuftained  a  lofs  by  fire,  was  unable  to  recover  on 
the  policy. — On  the  trial,  it  was  admitted  on  the  part 
of  the  plaintiff,  that  there  was  no  confideration  moving 
from  the  plaintiff  to  the  defendant  for  his  undertaking, 
but  that  the  defendant  had  gratuitoufly  undertaken  to  get 
the  policy  renewed  and  transferred, — On  this  being  ad- 
mitted, lord  Kenyorty  who  tried  the  caufe,  expreffcd  a 
doubt  whether  any  aflion  could  be  maintained  on  fuch 


(^)  Per  BuUer  J.  in  IVaJlacc  v.  Tel/fair,  at  N.  P.  1»  T.  R.  188. 
I.     Vid.  Dekney  ▼.  SuJJart,  i  T.  R.  23. 

an 
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an  undertaking. — ^To  remove  this  doubt,  the  plaintiffi 
counfel  cited  fVallace  v.  Tellfalry  a  cafe  fimilar  to  the 
prefent,  in  which  Mr.Juflice  Buller  had  ruled  at  mji 
friusy^^*^  that  though  there  be  no  confideration  for  one 
party's  undertaking  to  procure  an  infurance  to  be  effefled 
for  another ',  yet|  that  where  a  party  voluntarily  under- 
takes to  do  it,  and  proceeds  to  carry  his  undertaking  intQ 
effe£^,  by  getting  a  policy  underwritten,  but  does  i^  for 
Hcgligentily  or  unikilfully  that  the  infurcd  can  derive  no  * 
benefit  from  it ;  in  that  cafe  an  a6\ion  will  lie  againft 
him." — Lord  Ketiyon  acquiefced  in  tliis  diftiniiion,  and 
iuffered  the  caufe  to  proceed :  But  the  plaintiff  failing 
in  the  proof  of  any  prornife  by  the  defendant  to  procure 
infurance  to  be  lenewcd  and  transfcrjped  as  ilatcd  in  the 
dcclaratioiT,  he  was  nonfuited. 

So,  where  the  defendant,  v/ho  was  a  policy  broker  in   ScVn  v.  t^wk^ 
London^  employed  another  broker  in  London^  by  the  dlrec-   Hii.  1801.  MS. 
tions  of  tlie  plaintiff  who  rt  fided  at  Liverpool^  to  cffe£l  a    .  bTkTTT"  ^ 
particular  policy,  but  omitted,  through  inadverteuce,  to  ploys  another,!. ut 
deliver  to  him,  with  his  other  inflrudtions,  a  letter  from   alT"ihc*'^i*niftruc^ 
the  plaintiff,  containing  material  information   refpefling  *•""»  *»«  '•  '^»••■- 

,        .  -    ,        ^  .    ,      ° ..,  1       1  .   1  X  1  nilhedwiih:  He 

the  tune  of  the  Ihip  s  laihng,  and  which  ought  to  nave  (haii  anfwti  for 
been  ihcyrn   to  the  underwriters.— A  lofs  having  hap-  ^^*  [)'/*hu^"J^ifI 
pened,  the  underwriters   refufcd  to  pay  on  account   of  fion,  tHoujh  be 
this  concealment ;  and  upon  this  ground  the  plaintiff,  in  \^^^  ^^  ^vL 
an  a£lion  on  the  policy  againft  one  of  the  underwriters,   a^twa* 
.va$  nonfuited. — ^The  plaintiff  brqught  the  prefent  aftioi; 
agaipft  the  d^fenimt  for  the  lofs  occafioned  by  his  negli^ 
gence   in   hot  dalivering  the  letter  tu  tl.e  broker  who 
cfiedled  the  infuiancq. — It  was  obje£ctd  at  the  trial  that 
7^  the  defendant  himftrlf  had  no  fort  of  remuneration 
for  his  troiible,  an  adftion  could  only  be  nir.iiitaincd  againft 

\him  ^upon  the    ground  of  wlfid  negligence. — But    lord 
^Idm^  who  triqd  the  caufe,  held   clearly,  that  the   de- 

.  fendant  having  taken  upon  himfelf  to  employ  the  other 
broker,  he  was  bound  to  communicate  to  him  all  the  in- 
ftru&iox)6  he  had  received,  and  having  omitted  to  do  this, 
he  was 'liable  for  all  the  confequences.— In  fettling  the  The  defendant  ti 
apiount  of  the  damages  in  this  cafe,  the  plaintiff  inOfted  ;;;;ftl';)'l,Vaaion 
on  including  the  coft  of  the  aftion  brought  upon  the '  brought  00  the 
jK>licy. — -But  lord  Eldm  faid  that  there  wa»  no  hecefllfy  we^  brougv'bj 

^Q    bU<k(iic. 
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to  bring  tliat  acllon  in  order  to  entitle  the  plaintiff  to 
recpver  in  ^e  prefent  cafe  \  and  as  it  did  not  appear  that 
the  a^ion  upon  the  policy  was  brought  by  the  dcfire,  or 
with  the  concurrence,  of  the  prefent  defendant^  he  ought 
not  tp4>e  charged  with  the  cods  of  it. 
The  :igent  mull  But  it  is  not  only  the  duty  of  the  agent,  in  tranfa£l« 
iiwinfuia'.*^'^  ^  ing  the  bufinefs  of  'inforances,  to  condudi  himfelf  with 

fidelity  and  pun&uality  towards  his  employer ;  he  is  alfo 
bound  to  obferve  the  ilridbeft  veracity  and  caodotir  to- 
Any  fMud  or  w^jds  the  infurer.  Indeed  he  cannot  be  a  faidiful  agent 
him  will  avoid  to  the  onc,  without  dealing  honourably  with  the  other i 
rhou^''7h«'^in"  ^^^  ^^7  Concealment,  mifreprefentation^  or  other  fraud 
ftiredbcinnoccut  committed  by  the  agent  will  have  the  fame  cfie£l  in 

avoiding  tlie  policy,  as  if  it  were  committed  by  the 
infured  himfelf,  even  though  it  be  done  without  his  pri- 
vity or  knowledge  (^i),  or  ignorantly  (^),  or  even  coa- 
trary  to  his  directions.  For  it  is  a  maxim  of  law  diat, 
if  one  of  two  innocent  perfons  muft  fu£fer  by  die  fraud 
or  negligence  of  a  third,  the  lofs  fhall  fall  on  him  who 
trufted  the  third  perfon. 

^b  ^Sd  *  irSb  u  ^"  ^^  a£lion  againft  an  agent  or  broker  for  negKgeilce 
recover  the  iamc  or  unikilfulnefs  in  effe£ting  an  infurance^  the  plaintiff  is 
m^itiif u>?  ehtitleci^ to  recover  to  the  fame  amount  as  he  ought  have 
lurer.  recovered  againft  the  underwriters  had  the  policy  been 

properly  effected.  But  he  can  only  recover  whaty  infmid 
cflaw^  he  might  have  recovered  on  die  policy ;  and  not 
what  the  indulgence  or  liberality  of  the  underwriters 
might  probably  have  induced  them  to  pay  (<).— And^  in 
fuch  an  a£lion,  the  agent  may  avail  himfelf  of  every  de- 
fence, fuch  as  fraud,  deviation,  non-compliance  irith 
warranties,  Scc^  which  the  underwriters  might  have  fet 
^  .  up  in  an  a&ion  on  the  policy  {i). 

^a  r  ^h*  T"f  ^^^  where  the  agent  ufes  due  diligence,  and  does  irfiat 
manner,  it  will  is  ufual  to  get  the  infuraucc  ctk€tcdf  that  is  fufficient : 

befui&cieat. 


(a)  R.  Stewart  v.  DuiJopy  poft.   c.  lo.  f.  I.  (<)  R. 

FSiBertert    v.  Mather^    i  T,  R.  i%,  poft.  c.  9.    C    i.— 

(f )  R.  WehJUr  v.  De  Taftett  7  T.  R.  157.  fup.  90. (4/)  Per 

Lord  Kenyan^  in  WWdnfm  v.  CQV(rdak$  at  N*  ?•>  after  Bi 

As 
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As  if  he  fend  to  Lloyd^s^  and  the  underwriters  refufe  to 
take  the  rUk»  becaufe  the  (hip  was  not  regiftered;  and 
iipoa  this  he  fend  to  Newca/lle,  and  get  it  done  there : 
He  has  done  all  that  could  be  required  of  him  ;  and  no 
a&ion  will  lie  againft  him  for  not  infuring  iix.  LonJon, 
efpecially  if  the  owner  has  adopted  his  rxCts  {a). 

There  arc  many  reafons  why  an  agent  or  .broker  ought  f^^  ',u*^,\*^ot  T 
not  to  be  an  underwriter  on  any  policy  which  he  effects  a?  le  «n  u<.dvi. 
broker*  He' becomes  too  much  interefted  to  fettle  witii  ^'"*'* 
fairnefs  the  rate  of  premium,  the  amount  of  partial  loffes, 
&C.  And  tliough  he  fhould  not,  himfelf,  create  any 
unneceflary  .delay  or  obitacle  to  the  payment  of  a  lofs, 
he  will  not  be  over  anxious  to  remove  tlie  doubts  of 
others.  BeGdes,  he  ought  not,  by  underwriting  the  po- 
licy, to  deprive  the  parties  of  his  unbiafTcd  teftimdny,  in 
cafe  of  difputCk  For  though  there  may  be  no  legal  objec- 
tion to  bis  C9mpetencyi  as  a  witnefs  for  the  other  under- 
writers  {}) ,  it  is  impoflible  that  his  credit  (hould  be  alto- 
gether free  from  fufpicion.  The  principal,  in  fhort,  can 
Qefer  place  any  reliance  in  -one  who  makes  himfelf  an 
adverle  party,  and  who  is,  at  the  fame  time,  above  all 
others,  in  a  capacity  to  abufe  his  confidencct 

The  policy,  when  cffedied,  becomes  the  property  of  ThcinfurediBay 

^         '^  •  *      ♦       '  mainuin  trover 

fhe  infured,  in  whofe  hands  foever  it  may  happen  to  be ;  for  the  {toUcy, 
lubjedl,  however,  to  any  fair  or  equitable  lien  which  the  ag!»infl*^*ihV^uo- 
holder  may  have,  upon  it :  And  if  it  be  wrongfully  with-'  dwwriter*. 
held,  the  infurer  may  maintain  an  a£lion  oJF  trover;  and 
in  fuch  a£Hon  he  (hall  prove  his  lofs,  and  recover  in  like 
asanner  as  in  an  a£lion  againft  the  infuren 

The  broker,  however,  has  a  lien  on  the  policy  for  tb<;.  The  hroker  hat  a 
amount  of  his  general  balance  againft  his  employer,^  But  ucy  for  the  ^ti. 
where  the  employer  afts  as  agent  for  a  third  perfon,  the  j^^  hH!?***k)!J"" 
broker  cannot  retain  the  policy  in  his  hands  for  the  gene-  aAs  aiageot.  - 
ral  balance,  as  between  him  and  fuch  agent,  but  only  for 
die  particular  premiums  paid  upon  fuch  policy,  though  the 
infurance  be  made  in  the  name  of  the  aeent.  But  where  ^"^  *^^^^  hrt^^M^ 
the  agent,  actmg  under  a  del  credere  commiQion,  infores  that  hit  employer 

^  *  aAed  as  afent, 

-  • hit  Hem  viU  b» 

t  .      .    .  ..  _  sood, 

(a)  Per  Butter  J.  at  N.  P.  in  Smith  v.  Coition,  a  T.  R»  1 18.  n. 
—  (*)  Vid.  Bitii  V.  Baker.  3  T.  R.  §7. 

va 
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in  his  own  name,  and  does  not  difclcfc  to  the  broker  that 
be  atts  as  agcfit,  the  broker  is  entitled  to  retain  in  his 
hands  the  policy,  or  any  money  received  from  the  under- 
writers upon  it,  for  the  general  balance,  as  between  him 
and  the  agent  («).     But  if  t!he  broker,  from  the  nature  of 
his  indruf^ions,  have  reafon  to  conclude  that  his  em- 
ployer ac^ed  as  an  agent  for  a  third  perfon,  and  not  on 
his  own  account,  he  will  have  no  Hen*  on  the  policy,  or 
on  any  money  received  under  it,   for  his  general  balance 
againft  fuch  agent. 
Ma-.mfi  V.  Hrn*         Therefore,  where  a  Britijb  fubjeft  in  time  of  war,  rt* 
*T"'    '     "^^  ceived  orders  from  a  neutral  foreigner,  his  correfpondenti 
to  efFeft  an  infurance  for  him,  employed  for  this  purpofe 

Where  the    hro-        ,       ,  ,  t       ,      ,   .  •       ,       ,     ,  •         r  ,      . 

*kcr,  f.om  i.i<  in-  a  brokcr,  whom  he  had  been  m  the  habit  of  employmg, 

reafon  10*  co^i*-'  ^^  effcft  tnfurances  on  account  of  others  as  well  as  for 
elude  that  hii  himfelf,  but  informed  him  that  the  property  was  neutral ; 
a$"agen"h"c:«n-  s*^^  accordingly  the  policy,  though  effedcd  in  the  name 
not  retain  forhss  ^f  ^\^q  agent,  'warraniecl  the  property  neutral, — An  average 

general    b.:iance,    *   ^     ,        .         ,  ,  .  -  ? 

ihough  4hc  po-  K)fs  having  happened,  the  broker  received  this  from  the 
in*^^ht^n'amf  ot  Underwriters;  and  the  agent  having  failed,  the  principal 
his  employer.       brought  an  aftion  againft  the  broker  to  recover  the  amount 
^        '  of  the   money  received  under  the  policy,  as  money  re- 

ceived to  his  ufe.  It  was  contended  on  the  part  of  the 
broker,  that  be  was  entitled  to  retain  the  money  in  his 
hands  for  the  general  balance  due  to  him  from  the  agent. 
— ^Lord  Kenyofi^  who  tried  the  caufe,  dire&ed  a  verdidi 
for  the  plaintiff  for  the  amount  of  the  average  lofs,  de- 
ducing the  premiums  paid  upon  this  policy,  being  of 
opinion  that  the  information  from  the  agent  to  the  broker^ 
that  the  property  was  neutnily  vi^as  a  fufBcient  indication 
to  him  that  his  employer  w:is  only  acting  as  agent,  though 
tlie  name  of  the  principal  was  not  theh  difclofed  \  and, 
confcquently,  that  the  broker  had  no  Hen  for  his  general 
balance  again  ft  the  agent,  but  only  for  the  amount  of  the 
premiums  paid  on  this  policy. — Upon  a  motion  for  a  new 
trial  the  conrt  fully  concurred  in  this  opinion. 
rr  ruarh^^hai  ^^  ^"  ^\^tnt  or  brokcr,  meaning  to  appropriate  the  pre- 
cis, dcd  a  policy,  mium  to  himfelf,  and  take  the  chance  of  a  fafc  arrival, 

Inner  will  lie  a- 

%A\xM\  hini  for  It,    — 1,^-. . >      |„|^  ,      - 

(/j)  Semb.  Gccr^e  v,  Clas^ettt  ^  T.  R.  359.    . 

reprcfcnt 
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» 

.rcprefcnt  to  his  employer  that  an  infurance  has  been 
effcftcd  agreeably  to  his  in(lru6lionS|  a  pra£iice  but  too 
prevalent^  the  principal  may  maintain  trover  for  the  po- 
licy againil  the  agent  or  broker  ^ .  and^  upon  proof  of  a 
lofsy  he  (hall  recover  to  the  fame  amount  which  he 
would  have  been  entitled  to  recover  againft  the  under- 
writers, had  a  policy  been  effedled. 

Thus: — An  aclion  of  trover  was  brought  againft  the  dc-  Hard/ng  v  r#r- 

fendanls,  who  were  brokers,  for  a  policy  of  infurance  ;  and  ,1  n.p  EiO  Vac! 

it  appeared  on  the  trial,  that  they  had   written  to  the  '7Sr»  y^irk^, 

plaintiff,  the  mafter  of  the  veflel,  that  they  had  got  two  A  broker  in- 

policies  effected  j  the  one-  on  account  of  his  clothes  and  j^',y "^  tha^Tc 

wages,  the  other  on  account  of  tlie  owners ;    and  that  the  ha«  effeaed  a 

underwriter  was  Mr,  Newnham, — A  lofs  having  happened,  _!„  trover  for 

the  defendants  produced  a  policy  underwritten  by  one  '^^  P'^'ifjl'  *l!° 

y.^S.,  upon  the  fhip  only,  m  which  the  plamtifT  bad  no  prove  his  loa  at 

intereft. — Lord  Mansfield,  who  tried  the  caufe,  faid  j —  j[*^j  ^  ^^f '^"  *" 

•«  I  fhall  confider  the  defendants  as  the  adual  infurers,  ^^'^^ ;  ^""^  i*>« 

and  therefore  the  plaintiff  mud  prove  his   intereft  and  be  permitted  m 

jofs."-.The  defence  fet  up   was,  that  the  letter  to  the  ^»y  *'^**  ""  ^"«^^ 

^  policy  exiflf. 

plaintiff  was.  written  by  the  defendant's  clerk  through 
miftake  :  It  was  alfo  contended  that  trover  would  not 
lie  for  that  which  never  exifted, — But  his  lordfliip  would 
not  [vlSct  the  defendants  thus  to  contradi£k  their  own  rei- 
prefentation* ;  and  the  plaintiff  accordingly  had  a  verdi6l  to 
the  amount  of  his  intereft,  deducing  the  premium. 


Sea.  m. 
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IT  is  very  probable  that  the  form  of  a  policy  of  in-  At  what  time 
furance  nearly  fimilar  to  that  which  we  have  now^in  ufe,  ^^^  ^inu!wlu«d. 
was  introduced  into  England  by  the  Lombards,  with  their 
other  commercial  imprpvements  [a).     In  the  courfe  of 
ieveral  centuries  this  form  muft  have  undergone  fome 


i«H^ 


{a)  Vid.  Mal^ne  Uk  mere,  zo8. 

alteration. 
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alteration.  B«t  die  fear  of  4eparHiig  too  far  from  ^ 
original  muft  lianre  fvggeAeil  the  clanfe  tnfinrted  in  emrj 
policy,  that  *  it  fiuJl  be  of  as  mttch  fucce  and  eSeA  as 

*  the  fureft  wiiMg  or  policy  of  afl|nnce  hoecofore  made 

*  in  L$mimri^0rm^9'  &€.  And  nierchnntSt  q>prd)enfiTe  of 
the  danger  attending  every  innovation  in  die  ibnns  of 
commercial  contnAf,  have  always  been  particularly  tc« 
nacions  of  the  form  of  this  important  inftrument,  tboQ|^ 
in  itfelf^  extremely  inaccorate,  and  unflutf^Uy  framed  («)• 
But  length  of  time,  frequent  difcuffion^  and  repeated 
decifions  upon  the  conftruAion  of  it^  have  reduced  it  to 
a  confiderable  degree  of  certainty. 

Huv  confiruc^.        From  the  nature  and  objed  of  thisJcontraQ,  courts 

of  juftice  have  always  conftrued  it  according  to  the  in- 
tention of  the  parties,  and  fo  as  that  the  indemnity  of 
the  infured,  and  the  advancement  of  trade^  which  are 
the  great  5bje£);s  of  infurance,  may  be  attained.  The 
JhriBumjuSf  or  apex  jurU^  is  not  to  be  laid  hold  of;  but 
it  is  to  be  conftmed  largely  for  the  benefit  of  trade,  and 
of  the  infured.  The  conilru Aion  fliould  alfb  be  accord- 
ing to  the  courfe  of  the  trade  in  the  plade(^).  But  there 
are  no  rules  of  conitrudHon  peculiarly  appKcaUe  to  ihii 
inftrumcnt :  Such  as  apply  to  all  other  iaftruments  equally 
sqpply  to  this,  via.  that  it  is  to  be  eoirftnied  aecorfiog  to 
its  fcnfe  vid  meaning ;  that  die  terms  of  it  asie  to  be 
underftood  in  their  plain,  ordinary,  and  pqMdar  acoepta* 
lion,  unkls,  by  the  known  ulage  of  trade^  they  \ps9t  ao* 
quired  feme  peculiar  and  appropriate  meanings  or 
die  context  evidently  ihews  that  diey  muft,  in  the 
larinftance,andtoeffeAuatethe  nnuiifeftiniratiMtf  dl« 
parties,  be  underftood  in  fome  other  fpectal  and  pa^ribr 
fenie.  The  only  diferesee  between  a  pdicy  of  iiilvaact 
and  other  inftruoaents  in  diis  re^peft  i^  dnt  dbf  fNWer 
part  of  the  prinled  language  of  it^  bfbg  tgepeaaliarmiilat 
adapted  equally  to  aU  caies  of  MWiM  infiiiaiiioas,  \m 


0^ 


(tf )  Ifr.  Jullioe  BJlit  (mf9f  ibu  tt  has  ilwayt  bttn  coafi- 
dered  in  courts  of  law  as  an  abfuni  ^ad  infmhawnt  bftnuneat. 

4  T.  R.  aio. (*)  Per  £«r,  C.  J.  in  rmmff  r.  SOmw^gtom, 

filed  by  Laed  MmifiM^  i  Bur.  34L 

I  acquired 
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acquired  from  ufc  and  practice  a  known,  and  definite 
iueahing;^and  that  tlie  parrs  which  are  filled  up  in  ma- 
nufcripti  being  in  the  .terms  felcEled'by  the  parties  for  the 
cxpreliSon  of  their  own  'ipeaning,  are  ^nHtled,  where  any 
doubt  arifes  upon-^thc  Cionftruflion  of  the  whole,  to  have 
a  greater  effcTS  afcribed"  to  "them 'than'" t6  the  printed 
words.  .  '      . 

When  a  claufe  is  clear  in  itfelf,  it  ought  tol?e  under-   V^  interprcta- 

#111-  T^i  •r  -ir  Tift     *'°"  inouM  be 

itood  bterally  {a).   But  when  clauies  are  oblcure,  the  belt   by  the  rules  of 
and  only  mode  of  fixiijg  their  meaning  is  by  the  rules  of  ihccommonUw. 

the  common  law ;  becaufe  the  parties  muft  be  prefumed 
to  make  their  agreements  fubjefl  to  that  law. 

It  is  often  ncceffary  to  introduce  additional  claufes  into  9"^^*°"*^ 
the  policy,  to  adapt  it  to  the  particular  fttpulations  of 
the  parties,  and  it  cannot  but  be  matter  of  furprize  to 
obferve  th;it  thcfe  claufes,  tiiough  fometimes  of  the 
utmoft  importance,  are  drawn  up,  not  only  without 
advice,  but  even  without  common  attention  to  their 
import.  Lord  Mans  fields  while  obferving  upon  the 
inaccuracy  oT  one  of  thc(e  claufes,  declared  that  he  did 
not  rccoUcA  an  inftancc  of  an  addition  of  this  fort,  which 
^ad  not  preated  doubts  on  the  coii(lru£lion  of  it  \  and 
this  frequently  happened  where  a  word  or  two,  more  or 
lefsj  would  have  rendered,  the  whole  perfeftly  clear  (i). 

In  conftruing  fuch  pccafional  claufes  it  might  not  be   Huw  •ccaHonal 
improp^  tp.'enquire  by  whom  they  were  introduced ;  for  co„Vrucd?"     * 
if  th^  party  introducjug  them,  might  ha\'e  explained  himfelf 
d^gjjU  ancrexplicitly,  hia  not  dpip^  fo  ought  not  to  afford 
hux^an pccajfiqn  to  impt.fe  feftrrflions  upon  the otlier  party^ 
^ct hp  ha^^iot  4i{lin{;tly  cxprcfled  {c). .  /  " 
^^^T^^fuaJ  requifitcs,Q(  a  policy. ate  tci^ which  we  viU  J***  "["=*^  """J"'' 


/^/r^//i?o/T.' 'Matter livVi.  r!i.  17.  n.  263.—^ — ^(5)  Doug  457.* 
'"^"^(f^P'-iiionemolfcitram  iu  noccre/in  qnorum  fuit  poteftate  It^gem 
apcrtlu  confrlhcre  Dig.  1.  2.  tit  14.  ilc  paffb  leg  ^C).-^Labco 
fcrtpfii  oifeurfth^fa^nofere  pofiui  dddre  ^inSfort  gut  Urii:ieriff 
qmam  gmpiori  j  fj^  pdtuit  re  integrd  apAriiOf  tlkt^.  Dig.  1.  1 8. 
tit.  ti  decani. rrfipi-hjgXt^,  '  ■   '"       \\ 

X  ;  I.    Tii 
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I .  The  'Name  of  the  Infured^  his  Agent  or  Trujlee. 

In  France  tbc  Jn  France  it  was  ufu;il,  at  the  time  Emerigpn  wrote, 

dcrwriitcn  in       foF  the  brokcT  to  producc  thc  policy  ill  blank  to  the  un- 

wardl' fiilcd^u^^^  derwritcfs,  who  figned  it  without  feeing  more  than. a 

fliort  memorandum  indorfcd  on  it ;  and  the  broker  after- 
wards filled  it  up  at  his  leifure.  It  muft  be  owned  that 
there  are  fometimes  critical  moments  which  will  admit  of 
no  delay :  Nothing,  however,  but  a  cafe  of  fuch  urgent 
neceflity  can  juftify  fo  extraordinary  a  pra£Hce;  and  though 
feveral  laws  had  been  made  to  reftrain  it,  it  Hill  continued 
to  prevail,  at  lead  at  Marfeilks  {a). 

When  thc  policy  was  filled  up,  it  was  neccflary  to  infert 

the  name  of  thc  infured,  and  whether  he  were  agent  or 

principal  [b). 

Policies  in  En-        With  US  It  was  formerly  the  praflice  to  efFeft  policies 

m«iy  in  blank,    in  blank,  as  to  the  name  of  the  infured.     Tliis  being 

found  produSive  of  many  inconveniences,  a  regulation 
Remedied  in  was  adopted  in  England i  in  the  year  1774,  with  rcfpeft 
alrt**  ©iHifei!''  *^  infuranccs  upon  lives  (r),  fimilar  to  fomc  that  had  been 

introduced  in  fome  foreign  countries,  on  thc  fubjed 
of  marine  infuranccs;  and  about  the  year  1785,  it  he- 
cam*;  a  fubjeft  of  complaint  amongft  underwriters  that 
policies  were  fo  loofe  and  indefinite,  that  they  had  no 
opportunity  of  knowing  for  whom  the  infurances  were 
made,  nor  what  was  the  nature  of  the  things  infured.  Thcr 
therefore  defired  to  know  at  leaft  the  name  of  fomebody 
concerned,  no  matter  whether  thc  principal  or  the  agent ; 
for  though  they  might  not  know  the  principal,  yet,  if 
they  kn^w  the  agent,  they  might  have  fome  confidence, 
that  if  he  were  a  merchant,  or  other  perfon  of  charafter, 
he  would  not  be  engaged  in  a  diflioneft  tranfadlion  {d). 
Xhc  15  C.  III.  Thefe  confiderations  induced  the  legillature  to  pafs  th€ 
ra^c'^Tihc  in!  ftat.  25  G.  III.  c.  44.  which,  after  reciting  that  certain 

(urer,    or     hii 

a^^ent,  to  be   in-  * 

fcrted)  if  he  re- 

I'?/1J;  if  "or,       («)  ^'"^S-  torn.  I.    p.  47.   Vid.  2  M,tfn,,  6s,  169- 

the  name  gf  Itis    (h)  Emerig.  torn.  I.  p.  55. (c)  Stat.  14  G.  Ill-  C.48.— — 

•g«nc.  .^ — ^^  Vid.  Mr.  Juftice  ^////fr  «  obfenrations  on  th«  ttatutei, 

35  and  a8  C  III.  i  Bof.  and  PuL  32  i  and  352. 

I  mifcbiefi, 
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mifchiefs  had  rcfulted  from  tlic  praflice  of  efFefling  ma- 
rine, infurances  in  blank,  dircfted  *  That  where  the  in- 

*  fured  rcfided  in  Great  Britairiy  his  name,  or  that  of  his 

*  agent,  (hould  be  inferted  in  the  policy,  as  the  perfon 
« interefted  \  and  where  he  refided  abroad,  the  name  of 

*  his  agent  (hould  be  inferted.' 

Upon  the  conftruflion  of  this  aft  it  was,  foon  after  How  this  was 
the  pafling  of  it,  determined,  that  the  agent's  name  muft 
be  inferted,  eo  nomine  as  agent ;  and  that  if  the  princi- 
pal were  abroad,  the  agent,  in  whofe  name  the  infurance 
was  made,  muft  be  refident  here  [a) ;  and  it  was  likewife 
holden  that  the  names  of  all  the  parties  interefted  fhould 
be  alfo  inferted  (3).^ 

This  being  found  procluflive  of  greater  inconveniences  Repealed  by  the 
than  thofe  which  the  aft  was  meant  to  remove,  it  was  tlidi'cna«/^' 
repealed  by  the  ftat.  28  G.  III.  c.  56.  But  it  was  ftiU  that  ihc  names  or 
thought  advifable  to  refiirain  the  making  of  policies  in  font  interefted, or 
blank;  and  therefore  this  bft   aft   provides,  that  <  No  ofonrofthrm,oi- 

'  ,  *  '  of  the  conhgttor 

*  perfon  fhall  effeft  any  policy,  on  any  (hip  or  goods,   or  confignce  of 

*  without  firft  infcrting  the  name  or  names,  or  the  ufual   gjvcs  or  receive! 
«  ftile  and  firm  of  dealing,  of  one  or  more  of  the  perfons   fj^^""'^^^^^  '^  |^ 

*  interefted  ;  or  of  the  confignor  or  confignors,  confignee    fencd. 

*  or  confignees,  of  the  property  to  be  infured  ;  or  of  the 

*  perfon  or   perfons  refiding  in  Great  Britain  who   (hall 

*  receive  the  order  for,  and  Ci['c£i  fuch  policy  5  or  of  the 
«  perfon  or  perfons  who  fliall  give  the  order  to  the  agent 

*  or  agents  immediately  employed  to  negociate  or  efFeft 

*  fuch  policy  ;  and  every  policy  made  contrary  to  the  true 
«  intent  and  meaning  of  this  a£l,  fliail  be  null  and  void.* 

Upon  the  conftryftion  of  this  aft  it  has  befcn  deter-   T)iis  aft   to  b« 
mined,  thdt  it  ought  not  to   be  taken  in  its  ftrift  literal   ^n-/ 
fenfe,  but  ought  to  receive  a  liberal  conftruftion,  accord- 
ing to  its  true  intent  and  meaning.     And  therefore,  if  bills 
of  exchange,  drawn  on  the  confignee  of  a  cargo  of  goods. 


(^i)   R.  Praye  v.  Edie,  i  T.  R.  313. (b)  Per  Btiller,  J.  in 

Wihon  V.  Reajlon,  at  N.  P.  after  Mich.  1787,  Park,  17.  In 
Cox  V  Parry,  i  T.  R.  464.  it  was  holden  that  executors  could 
Aot  recover  on  a  policy,  becaufe  the  teHator's  name  was  not  in* 
finted  in  it. 

X2  iot 
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for  the  amount  of  them,  be  fent,  together  with  bilk  of 
lading)  by  the  conflgnor  to  his  general  agent,  with  direc- 
tions to  deliver  the  bills  of  lading  to  the  condgnee,  on 
his  accepting  the  bills  of  exchange  \  if  the  confignee  re- 
•  fufe  to  receive  the  goods,  or  to  accept  the  bills  of  ex- 

change, the  agent  becomes  in  effeft  the  confignee,  within 
*  the  meaning  of  the  (latutej  and  mayinfure  the  goods  as 

agent  for  the  conftgnor  \  or,  in  his  onvn  right y  if  he  have, 
accepted  bills  on  the  credit  of  the  goods, 
'  •//»"^  J^»^«"       Thus : — An  infurance  was  made  by  the  plaintiffs,' «  a« 

V.  Hwnca/tltf  '  *  ' 

I  J?'/,  and  Pul.     «  well  in  their  own  names,  as  for  and  in  the  name  and 

''^J «  names  of  all  and  every  other  perfon  or  perfons  to  whom 

X  having  con-  t  ^^  {7im^  did,  might,  or  {hould  appertain,  in  part  or  in 
ir"and  drawm  "  *  all,  upoa  goods  on  board  the  fliip  Fahrfunds  Wharfs  at 
fav^r  of ^'c™  hU  '  ^"^  ^^^^  Fohrfund  to  London:— T\i^  fhip  being  loft  on 
general  agent,  the  voyage  infured,  an  adion  was  brought  on  this  policy; 
^ethe^'wiih"*'  and  the  firft  count  in  the  declaration  averred  that  the  in- 
ffhe  bilU  of  Jad.  furance  was  made  by  the  plaintiffs  refiding  in  Great  Bri- 
jng'him  to  trauf-  ^^^'h  as  agents,  and  for  the  ufe  of  one  Jochum  Brink 
■Bit  them  to  B.  Lundi  who  was  interefled  in  the  goods  to  the  amount  of 
lure.  A.  aifo  the  fum  infured  ;  and  the  fecond  count  averred  the  in- 
C^loT  loo'il  **"  ^^"^^^  ^o  ^^  i"  ^^  plaintiffs,  and  that  they  made  the  infu- 
which  is  accept-  j-ancc  on  their  own  account.  The  defendant  having  tcn- 
B,  rcfufe*  to        dered  the  premium,  pleaded  the  tender.     Upon  the  trial 

Ii*^accept  ^'h^*'  ^^  *^  ^^^^^  *'  appeared,  that  the  plaintiffs  were  the  gcnc- 
itillt  drawn  on  ral  agents  in  London  of  one  Lund,  a  merchant  at  FaHfr- 
iJfurea  in  hii°  f**ndm  Norway^  who  having  on  the  i2tK  of  November 
j>wn  name,  and  17^5,  fhipped  574.  facks  of  mofs  at  Fahrfundy  configtied 
•f,  whoapprovee  to  Certain  pcrfons  in  London^  under  the  firm  of  the  Cudhear 
4ohe.— c.  may  company,  and  upon  their  account  and  rifk,  tranfmittcd  to 
fpainuin  an  ac-  y^^  plaintiffs  the  invoice  and  bill  of  lading,  in  a  letter  con- 

f  ion  on  the  pou-        ^    *  «' 

cy,aii^eniof^.  taining  thefe  words, — *  Pleafe  to  hand  the  inclofcd  to  the* 

tcieft^to  ^he  *in  *  Cudbear  company,  that  thefe  friends  may  have  an  oppor- 

^flSlft  ^*  '^fi"^  "  *  tunity  to  fecure  themfelves  by  infuring  the  mofs  cargOi 

«A  ff/irefuhi  to  *  the  feafon  being  fo  far  advanced/     On  the  loth  of  De- 

■nd*aif!  h^ng'  ^^^^^^  ^19^^  Lund  dvcw  a  bill  on   the  Cudhaar  comianj 

leceived,  ai  well  for  1112I.  ffs.  2d.  the  amount  of  the  cargo,  in  favour 

5ef  toTnfure.**'^'  of  the  plaintiffs,  and  fent  it  to  them  to  procure  accq>t- 

•-C.  may  aifo  ajj^g  thereof,  and  pl?ce  it  to  his  credit ;  and,  at  the  htnt 

•wn  right,  hav-  time,  advifed  the  plaintiffs  that  he  had  drawn  on  tbem 

inL"  "o"I-hr''  ^""^  3«®  *•  ^^'^  biU  they  afterwards  accepted  and  p^ 

Mmoum  of  jcol.  TuC 
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The  Cudbear  company  recciTcd  the  bill  of  lading  and 
invoice,  and  die  bill  for  rii2l.  8s.  id.  being  pre- 
fextted  to  them  for  acceptance,  they  refufed  to  accept  it, 
or  take  the  cargo,  or  infure  it  j  and  returned  the  bill 
of  lading  and  invoice  to  the  plaintiffs.  The  plaintiffs 
thereupon  caufed  the  above  infurance  to  be  made  on  the 
9th  of  January  1707,  without  any  order  fo  to  do;  and 
the  next  day  wrote  to  Lund,  informing  him  what  had 
been  done.  Lundj  in  his  anfwer,  approved  of  their  hav- 
ing taken  the  precaution  to  infure  the  mofs  cargo,  and 
informed  them  of  the  fliip's  having  failed. — On  this  cafe 
it  was  coYitendcd  on  the  part  of  the  defendant,  that  the 
ftat,  2%  G.  UI.  c.  56.  {a\  requires  that  the  name  of  the 
perfon  inferefted,  or  of  the  confignor,  or  confignee,  or 
of  the  perfon  who  gives,  ©r  receives,  the  order  to  infure, 
ffaould  be  inferted  in  the  policy  ;  none  of  which  charafters 
applied  to  the  plaintiffs,  who  had  received  no  order  to 
infure,  at  the  time  the^policy  was  efFefled ;  and  the  fub- 
fequcnt  approbation  of  £,und  could  not  be  deemed  equi- 
valent to  a  previous  order,  and  therefore  the  policy  w^« 
void.-^But  the  court  determined  that  the  policy  was  good 
within  the  meaning  of  the  ftatute,  and  that  the  plaintiffs 
had  an  iufurable  intereft. — Mr.  Juflice  Bullet  {b)  faid, — 
« If  the  defendant  can  bring  his  cafe  within  the  flatute,  he 
has  a  right  to  do  fo,  and  we  are  bound  to  give  him  judg- 
ment. But  he  has  brought  it  neither  within  the  words 
or  meanixlg  of  the  flatute  :  And  even  if  he  had  brought  it 
within  the  words,  and  not  within  the  meaning,  I  fhould 
be  clearly  of  opinion,  that  we  ought  to  decide  againft 
him,  according  to  the  direftions  of  the  flatute,  which  in 
tiieiaft  claufe  fays,  **  Every  policy  of  infurance  made  con- 
«*  trary  to  the  true  intent  and  meaning  of  this  aft,  (hall  be  ^ 
"  null  and  void."'  By  putting  the  two  afts  25  G.  III.  (r) 
and  28  G.  III.  together,  we  may  leam  the  true  fpirit  and 
meaning  of  the  latter  of  thefe  a6l$,  which  we  are  bound 
to  fay,  mud  receive  the  mod  liberal  conflruftion  that 
die  words  will  bear.  From  the  language  of  the  two  fla- 
tutes,  as  well  as  the  confideration  that  we  are  conflruing 

{a)  Sup.  307.— (^)   Lord  C.  J.  Eyre  was  abfcnt.— • 
(r)  Sup.  306. 

X  3  .a  contra£l 
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a  contraS  uberrima fide'iy  viz.  a  policy  of  infurance,  wc 
mud  avoid  being  harder  upofi  the  plaintiffs  than  is  abfo- 
lutely  neceflary.     Let  us  fee  whether  the  plaintiffs  do,  or 
do  not,  come  within  any  of  the  defcriptions  of  perfons  in 
the  laft  ftatute.     Thefe  defcriptions  are  four ;  the  con^ 
ftgmr  and  conftgnccy  the  perfon  receivings  and  the  perfoti 
givhgj  the  order.     The    plaintiffs  arc  certainly  not  the 
*       confignors ;  but  I  am  by  no  means  clear  that  they  arc  not 
the  confignees.     It  is  true  that   the  goods  were  origi- 
nally configned  to  another  perfon :  But  the  cafe  muft  be 
confidered  as  it  ilood  at  different  periods  ^  and  though 
the  Cudbear  company  were  clearly  the  confignees  at  firft, 
it  does  not  follow  that  they  continued  to  be  fo.     A  con- 
fignee  is  a  perfon  to  whom  the  goods  aro  to  be  delivered 
when  they  arrive  at  the  port  of  delivery.     Lundj  that  he 
may  be  fure  of  being  paid,  and  not  chufmg  to  truft  the 
Cudbear  company,  fends  the  bill  of  lading,  with  a  bill  on 
them  for  acceptance  to  the  plaintiffs,  who  are  his  gene- 
ral agents.     If  the  Cudbear  company  had  received  the 
goods,  they  would  have  been  the  confignees ;  but  they 
refufed  to  receive  them.     Then  who  was  entitled  to  re- 
ceive tliem  ?  It  cannot  be  pretended,  tliat  nobody  had  the 
right.    The  captain  could  not  keep  them.  Then,  to  whom 
could  the  right  belong,  but  to  tlie  perfons  who  had  the 
bill  of  lading,  and  were   the  general  agents  of  the  con- 
fignor  ?    From  the  moment,  therefore,  tlial  the  Cudbear 
company  refufed  the  goods,    the  plaintiffs  became   the 
confignees.     If  this  be  fo,  there  is  no  objection  to  the 
^  policy,  and  I  am  fatisfied  I  do  not  carry  this  con(lru£Uon 

too  far,  in  favour  of  the  juftice  of  the  cafe.— Tlie  next 
charafter  mentioned  in  the  ftatute,  is  the  perfon  who  re- 
ceives  the  order  to  make  infurance.     The  goods  were  origi- 
nally intended  for  the  Cudbear  company.     But  they  were 
fent,  accompanied  by  a  letter,  from  which  the  plaintiffs 
A  genenl  agent    muft  have  fccn  that  it  was  Lund*s  intention  to  have  them 
o'llJ^Jn'ordcT^lo'r  infured.     It  was  his  intereft  that  they  (hould  be  infured ; 
that  purpofe,        and  it  is  agreed,  that  a  general  agent  has  a  right  to  exercife 
intereft  uf  his       his  difcrction  for  the  benefit  of  his  principal.  He  muft  ad 

t^haThi^ouid  do  ^^  *^  ^P"'^  ^^  ^^^  occafion ;  and  if  nothing  clfe  bad  paffed, 
|o.  I  have  doubts  whether  Lund  would  not  have  been  liable 

to  pay  the  premium.     But  his  fubfequent  approbation 

brings 


»% 
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brings  the  cafe  within  the  maxim,  that  omnis  ratihahitio 
retrotrahiturj  et  mandato  priori  aquiparatur.     I  am  clear^  ' 

therefore,  that  the  plaintiffs  received  the  order  to  make  this 
infurance,  within  the  meaning  of  the  aft. — ;The  laft  cha- 
taftcr  mentioned  in  the  aft,  is  the  perfin  giving  the  order 
to  make  infurance.  Now  it  is  impofFible  to  ftate  a  cafe 
that  comes  more  direflly  within  the  aft  of  parliament  than 
this.  Here  the  plaintiffs  were  the  perfons  immediately  con- 
cerned ;  they  employed  the  broker,  and  gave  the  imme- 
diate order  for  the  infurance,  and  confequently  they  come 
"within  the  words  of  the  aft.  t  The  cafe,  therefore,  upon 
the  firft  count,  is  clear  of  all  objeftions,  and  is  in  law, 
confciencc,  and  jufticc,  in  favour  of  the  plaintiffs.— 
With  refpeft  to  the^fecond  count,  I  hold  that  the  plain- 
tiffs had  a  clear  right  to  infure  to  the  amount  of  300I. 
for  which  they  were  interefted  in  the  goods.  I  agree  that  A  drht  winch 
a  debt  which  has  np  reference  to  the  article  infured,  and  n>l**on'*thc'''** 
which  cannot  make  a  lien  on  it,  will  not  give  an  infurable  ^1^»"8  iBfu:ed, 
intcreft.  But  a  debt  which  arifes  in  confequence  of  the  able  iuiercft. 
article  infured,  and  which  would  have  given  a  lien  on  it, 
does  give  an  infurable  intereft.  The  cafe  is  not  at  all 
altered  by  the  circumftance  of  the  goods  not  having  ar- 
rived. There  is  no  tranfaftion  more  common  in  the 
city  of  London^  than  to  raife  money  on  the  fecurity  of  a 
bill  of  lading  and  policy.  Thefe  plaintiffs,  having  ad- 
vanced their  money  on  that  fecurity,  rauft,  if  the  goodf 
had  arrived,  have  received  300 1.  out  of  them.  The 
goods  being  lofl,  the  policy  (lands  in  place  of  them,  and 
the  plaintiffs  are  entitled  to  receive  that  fum  under  it# 
The  chief  juftice,  when  this  cafe  was  firft  moved,  de- 
livered a  clear  opinion  in  favour  of  the  plaintiffs,  and  I 
think  the  cafe  mtfft  decidedly  with  them." 

So,  where   an  infurance  was  effefted  in  the  name  of  VeVigniery. 
Grandelos  Mejle  and  company,  who  were   brokers,  and  f^^^^f'J*  ^  ^*(^^ 

alfo  agents  to  De  Vignier  the  plaintiff  in  feveral  money       

tranfaftions,  and  both  refided  in  London,     Grandelos  MeJle  ^^^  broker effcA- 
and  company  were  not  defcribed  as  agents  in  the  policy,  i"8  «*»«  py^'Cf  ^ 
but  in  the  declaration  were  ftated  to  be  "  the  perfons  re-  is  a  fufficicnt 
•*  (iding  in  Great  Britain  who  received  the  order  for  and   5J^^28  g.*  n  il 
««  effefted  the  infurance,"  and  th6  intcreft  was  averred  c.  ?6.  though  he 

he  not  defcribed 
X  4  ^^    therein  ai  ag<Kt. 
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to  be  in  the  plaintifF. — A  verdidi  being  found  for  the 
plaintiff,  the  defendant  moved  to  fet  it  afide  and  enter  a 
nonfuity  on  an  objedlion.  to  the  form  of.  tlie  policy,  as 
not  fufficiently  complying  with  the  flat.  28  G.  III.  c.  56., 
becaufe  effcfted  in  the  ^ame  of  Girandelos  arid  company, 
without  dating  them  to  be  agents.  But  upon  the  cafe 
coming  on  to  be  heard,  lord  Kcoxon  faid,  he  was  fur- 
prized  to  find  that  the  rule  had  been  drawn  up,  as  there 
was  nothing  in  the  cafe;  and  accordingly  it  was  dif- 
charged  without  argument. 

lio/and  S/,  '^^^  (2ixn^  objcdion  was  made,  notwith (landing   the 

.145-  f^p-  86.  two  foregoing  cafes,  in  a  cafe  in  which  the  policy  de- 

So,  though  it  fcribed  Barret  and  company,  the  brokers,  in  whofe  names 

ihouid  kppear  \^  ^33  effeftcd,  "  as  agents  ;"  and  a  diftinaion  was  en- 

that  the  agent  o  » 

named  in  the  po-  endeavoured  to  be  made  between  this  and  the  two  fore- 
r2^  *gem,'  ^but"  g^'^g  cafcs,  upon  the  ground,  that  in  thofe,  the  perfon 
only    agent   for  named  in  the  policy,  was  the  general  agent  of  the  party 

that  particular        .  ^     ,  if  •       .t-  r        n  , 

{Hirpofe.-  interefted  \  whereas,  m  this  cafe,  Barrett  and  company 

were  only  agents  for  this  purpofe. — But  the  court  over^ 
ruled  this  objeftion,  faying,  that  after  the  two  foregoing 
decjfions,  one  in  the  King's  Bench,  and  the  other  in  the 
Common  PleaSy  within  the  fame  term,  upon  the  fame 
point,  this  queftion  ought  to  have  remained  at  reft. 

It  ^"P-  '*'•  5-  2.  The  Names  of  the  Shij>  and  of  the^  Majter. 

^  Every  policy  on  ^  Jhip  niuft  neceffarily  identify  the 

In  every  policy   vcfTel  which  is  meant  to  be  infured,  and  this  is  done  by 

nam?7  """^  ^  mcrcly  naming  tlie  veffcl  and  the  maftcr So,  in  almoft 

all  cafes  of  infurance  upon  goods,  it  is  ufual  and  neceffary 
to  fpecify  in  the  pohcy  the  {hip  in  which  they  are  to  be 
tranfported :  For,  as  fliips  are  not  all  of  equal  ftrength 
and  goodnefs,  nor  equally  capable  of  performing  any 
particular  voyage,  the  infurer  would  be  unable  to  form  a 
juft  judgment  of  the  rifle,  unlefs  he  wAe  informed  of 
the  name  and  defcription  of  the  veffel(fl).     This  being 

inferted 


quando  merces 
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infcv.vd  ii:  th  policy,  it  becomes  a  part  of  the  contra£): 
tl.u  clu  J3(!.enture  (hall  be  on  board  the  very  fliip  fpeci- 
fi.J,  nnd  no  other;  nor  can  any  other  veflel  be  fubfti- 
Viicd  lov  i^  unlefb  through  neceffity,  or  with  the  confent 
cf  the  :n!uver(^J).  Therefore,  if  the  (hip  be  not  truly 
named,  but  tne  naiie  of  another Jbip  inferted  by  miftakc 
in  it'^  place,  tlie  policy  will  be  void  {b), 

Thps:  If  a  merchant  caufe  three  feveral  parcels  If  three  parcels 
of  ^roods  to  be  iiifurcd,  each  of  the  value  of  1,000/.,  furcd  on  boari 
or    Oil  board  the  Neptune^  another  on  boai:d  the  Triton.   Jtl^!  JT*^?,* 

•'  '  ^  '    inipsi  and  all  arc 

an-'    the    third  on  board  the  Venus ;  but  he    afterwards   P"'  on  boaid 
fill  I  it  convenient  to  load  sU  the  three  parcels  on  board   witrbe  goo^dn- 
ti  c  Neptune:  In  that  cafe  the  underwriters  would  not  be   *>'*•  «<>  f''*  P*"^- 

111  -n  11      1  r  t  f    ficwlar  pared 

If  Lie  to  the    riik   on  all    the  goods  to  the  amount   of  <kftined  tor  that 
\N   ^r/.,  but  only  on  goods  to   the  amount   of  1,000/.,      ^^* 
V  li!ch,  by  the  terms  of  the  policy  were  to  be   laden  on    ^ 
bo4rd  the  Neptune ;  and  as  to  the  remaining  2,000/.,  the 
policy  would  never  attach  (r). 

But,  to  prevent  the  ill  confequences  that  might  refult  But  a  miftake  in 
froui  a  miftake  in  the  name  of  the  veflel  or  of  the  mafter,  '^    "*;"**  Ti" 

'    n0t    vitiate    the 

there  an:   inferted   in   every  policy  thefe  words;  ^  or  by  policy,  if  the 

-       ,  -  1      r  n  *  1  ft        idertity   b« 

•  Hjjbathcver  other  name  or  names  the  fame  Jbtp  or  the  majter   proved.    * 

*  threifiiy  or  jhall  he^  named  or  called.^  So  that,  if  the 
identity  of  the  fhip  can  be  proved,  and  no  fraud  be 
me?.nt,  a  miftakc  in  the  name  of  the  (hip  will  not  vitiate 
the  con  trad! .  The  rule  is.  Error  nominis  navis  non  ^t" 
tenditur  quando  cliis  conjeBuris  conftat  de  identitate  navis  s 
which  is  founded  on  the   general  principle,  that  error 

nominis  non  nocet  cum  de  re  conjlat  {d).  As  where  a  (hip  Haliv.Mo/imeux. 
infured  was  called  the  Leopard  in  the  policy,  but  it  ap-  j^"^  H^'f^ih^' 
peared  in  evidence  that  her  true  name  was  the  Leonard,  ■R^"fJ'^^  j744- 
it  was  6bje£led  that  this  was  not  the  (hip  infured.  But 
the  identity  being  proved,  it  was  holden  that  the  above 


ciicd  6  Eafl  3S5. 
S.  P. 


fer  cottfiderari  inter  ipfos  ajfecuratoresy  cum  thia  navirjit^  magii 
forth  quam  alia.     Roc,  h.  t.  n.  28.     Vid.  Santerna^  h.  t.  p.  3. 

n.   313       StraccOf    glof.    8.    n.  10. (a)     The    fubjeft 

of  ^changing  the  fliip  is  fully  treated,  fup.   c.  5.  §  a.  ■     ■ 

(b)  Pothier,  h.  %.  -n.  105, {c)   Vid.  Potf^ier,   h.  t,  n.  68, 

:(</)  Vd.  Pothier,  h.  t.  n.  105. 

words 
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words  in  the  policy  proteftcd  the  infurcd  from  the  cflfed 

of  the  variance  {a). 
^^i^h^  So  where  the  policy  defcribcd  the  infurance  to  be  <  on 

V.  raugkan,         <  board  the  good  fliip  called.  The  American  Jbip  Prefidentj 

this  was  taken  to  be  all  name^  and  not  a  warranty  of  her 
S-P.  being  an  American  (hip  called   the  Preftdent.     And  the 

policy,  as  ufual,  containing   the  above  claufe,  and  the 
'  identity  of  the  (hip  mentioned  in  the  policy  with   that 

which  contained  the  goods  which  were  meant  to  be  in- 

fured,  being  proved,  it  was  holden  to  be   no  variance 

that  the  real  name  of  the  (hip  was  the  Prefidcnt. 
In  wbit  cafet         It  often  happens,  however,  that,  in  the  trade  carried 

ccxmIs  may  be  in-  •  i     « •  n  •  '     •      i     i     •        •  r 

lured,  on  board  oxi  With  diltant  countTies,  particularly  in  time  of  war,  it 

jiip  fjkfps.         jg  uncertain  by  what  (hips  goods  may  be  fent  from  thence 

Vid.  fup.  ch.  5.    to  Europe.^    It  is,  therefore,  of  great  importance  to  the 

^'  merchant  to  be  at  liberty,  in  fuch  cafes,  to  avail  himfelf 

of  the  firft  veflels  that  may  offer  for  that  purpofe,  and 

to  make  his  infurance  on  the  goods  on  board  fuch  veflels ; 

and,  in  fuch  cafe,  the  policy  is  upon  the  goods  <  on  any 

fiip  or /hips  ;*  and  this  is  now  fo  weU  eftabliihed,  both  by 

ufage  and  authority,  that  the  legality  of  it  is  indifputable. 

The  fpeciet  of       Not  only  the  name,  but  alfo  the  fpecies  of  veflel  ought 

"iu^Mc^htd!  ^^  ^  ^^'y  defcribed  5  and  if  this  be  done  falfely,  in  order 

miflead  the  infurer,  and  diminifh  the  riik,  as  if  a  brig, 
afloop,  or  other  fmall  veflel.be  defcribed  as  ^Jl>ip\  this 
will  vitiate  the  contradi.     For  though  the  worAJbipy  in 
its   general   fignification,    comprehends    every  difierent 
fpecies  of  veflel,  both  great  and  fmall,  which  navigates 
the  feas ;  yet,  in  a  policy  of  infurance,  the  word  fliip 
is  ufed  in  .contradi(lin£tion  to  other  veflels,  and  means  1 
▼eflel  with  three  mafts,  and  generally  of  Itrger  dimen- 
fions  \  and  in  fuch   cafe  an  underwriter  would  have  a 
right  to  fay  that  he  underftood  the  policy  to  be  on  ^flnp^ 
and  that  he  would  not  have  infured  a  floop   or  brig. 
But  if  the  error  in  the  defcription  of  the  vefl!el  arife  only 
from  midake  or  inadvertence,  and  it  do  not  afie£l  the 
rilk ;  or  if  the  infurers   knew  upon  what  veflTel  the  riik 


{a)  Vid.  Pothier,  h.  t.  n.  105. 

wit 
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was  to  be  run,  t!ie   falfe  defcription  in  the  policy  will 
not  affe£t  the  contrail  {a), 

Enurigon  fays,  that  if  the  infurancc  be  made  on  a  pri^   If  the  Aip  be  t 
vateer^  this  fhquld  be  mentioned  in  the  policy  :  And  even  fer  oF  marque^ 
in  the  cafe  of  a  letter  of  marque  it  is  prudent,  he  fays,  to   ?*^^!°^**^^' 
defcribe  her  as  fuch.     And  he  adds,  that  if  this  circum- 
ftance  be  not  declared,  and  the  (hip  be  captured  in  pur- 
fuit  of  an  enemy  which  (he  might  have  avoided,  the  in- 
furers  (hall  not  anfwer  for  the  lofg  {h). 

The  name  of  the  mafter,  alfo,  fhould  be  fpecified;  The  name  of  the 
becaufc  his  chara£ier  and  ability  are  material  fubje£ls  of  wife  be  fpecificd. 
confideration  in  eftimating  the  rifle  (c).     If  the  name  of  „  ,  .. 

o  V  /    ^  But   the    owner 

the  mafter  ftood  alone  in  the  policy,  without  any  claufe  may  change  the 

to  enable  the  infurc<»l  to  employ  another  in  his  place,  k  "**  *'" 

would  be  a  part  of  the  contra^  that  he,  and   no  other^ 

fhould  go  for  mafler ;  nor  could  any  other  be  fubftituted 

in  his  place,  unlefs  in  a  cafe  of  neceflity,  or  by  confent 

of  the  infurer.     To  obviate  the  difficuties  that  mud  arife 

from  this,  the  following  words  are  always  added  in  our 

policies,    **  or  luhofoever  elfe  Jhall  go  for  mafter  in  the  feud 

*^  Jhip{d):' — But  though  this  claufe  enables  the  owner  to  ^"^  '*»'»  •««'»*. 

change  the  mailer  when  he  fees  o  ca£on  to  do  fo  3  yet  utrnpceflailiy. 

he  ought  not  to  do  this  wantonly  or  unnecefTarily ;  much 

lefs  ought  he  to  name  one,  when  he  means  to  employ 

another  \  for  this  could  only  be  done  for  the  purpofe  of 

deceiving  the   underwriters,    and  would,    of  ^tfelf,   be  ' 

ftrong  evidence  of  fraud. 

3.   The  fuhje6l  Matter  of  the  Infurance. 

The  policy  muft  likewife  fpecify  the  fubjeft  matter  of 
the  infurance,  whether  it  be  goods,  {hips,  freight,  refpon- 
dentia  or  bottomry  fecurities,  or  other  things. 

^^^^■^^^— — — ^M^^fc^iM^iiP  M         ■■■■■III  mm^m^mm^n  »  ■  ^      ■■»    ■■     ■    — ^— w— —         ■  »  ^w— — ^M^l^M^W^I^— ^B^ 

(a)  £merlgy  torn  i.  p.  164. {b)  Emerig.  torn,  1.  p.  161. 

(e)  In  France  and  Holland tht  infertion  of  the  names  of  the 

(hip  and  the  matter  is  enjoined  by  pofitive  law.  With  us  there  is 
no  fuch  law.  The  whole  reft  on  ufage  and  the  obvious  neceflity 

of  inferting  what  it  is  fo  proper  for  the' infurer  to  know. 

(d)  The  French  exprcfs  it,  *  ou  autre  pour  lui.'  This  claufe 
appears  to  be  very  ancient,  and  is  found  in  the  forms  of  the 
policies  of  moft  foreign  countries.  -  Vid*  Emerig,  torn*  2.  p.  162. 
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It  may  be  on        jf  the  infurance   be  on  eoods,  it   is  not  neceflarv  to 

goods  and  taer-  •i'ti«/«-  •/• 

cbandixet  gene-   particularize  the  dificrent  forts ;  it  is  lifually  expreiled 
*  "^  ^*  to  be  *  upon  any  kind  of  goods  or  merchandizes.*     In  many 

cafes  it  would  be  impoflible  to  fpecify  the  different  forts 
of  goods  of  which  a  cargo  may  confift ;  and  this  is 
the  lefs  nectfTary,  becaufe  the  memorandum  inferted  at 
the  foot  of  every  policy,  protefts  the  underwriter  from 
any  partial  loffes*  on  thofe  "articles  which  arc  moft  pe- 
rifhable,  and  from  fmall  partial  lofTes  on  all  others  [a), — 
tnny^ht  fpcci!  Where  the  particular  goods  infured  are  meant  to  be  fpc- 
*«<*•  cified,  this  is  ufually  done  at  the  foot  of  the  policy ;  thus, 

*  On  woollen  cloth ;'  fometimes  on  goods  generally,  with 
the  mark  of  each  bale,  cafk,  &c.— -It  is  not  neceffary  that 
the  goods  fliould  be  fpecified  in  the  policy ;  yet  this  is 
fometimes  done  for  the  fatisfaftion  of  the  underwriters. 
If  the  goodt  fpe-  ^nd  whcrc  they  are  fpecified,  if  they  be  not  put  on  board, 
on  board,  the  DO.   the  poHcy  will  bc  void,  although  the  infured  have  other 

though  *  the^**in-  g^^^  ^^  equal  valuc  on  board.  As  if  an  infurance  bc 
fured  have  other  made  on  goods  by  the  name  of  piece  goods  \  and,  by  the  in- 
yalue  on  boani.     Toicc,  it  appear  that  the  goods  (hipped  were   keas^  the 

infurer'fhaU  not  be  liable  for  any  lofs  upon  the  hatf  {b). 
£merigon  lays  down  the  fame  rule,  and  fays  that,  if  an 
infurance  be  made  on  a  quantity  of  tortoife  Jbell  on  board 
a  certain  (hip ;  but  inftead  of  tortoife  (hell,  a  quantity  of 
indigo  be  (hipped  for  the  infured,  the  infurer  (hall  not  be 
liable  for  any  lofs  upon  the  indigo. — So,  if  an  infurance 
be  made  on  oils  and  barilla  \  this  will  not  protect  a  cargo 
of  foapf  though  thefe  are  the  principal  ingredients  in 
foap.  The  fpecies  of  a  thing  is  afcertained  by  its  fubftan* 
tial  form. — ^That  being  changed,  produces  a  new  fpecies 
and  deftroys  the  old.  And  yet  an  infuranne  on  ingots 
of  gold  has  been  holden  to  proteft  the  metal  converted 
into  uten(ils  or  coin ;  becaufe  the  fubftance  is  fpecifically 
the  fame,  and  may  be  converted  into  ingots  again  (r). 
When  the  goods  When,  indeed,  a  cargo  confifts  of  very  few  articles, 
a?t"icics°  or'  aJI  it  may  be  proper  to  fpecify  them  particularly.  And 
ho  "(he  d^^  i  c*"  w^^^^  ^^  goods  are  valued  by  the  hog(head,  pipe,  bale, 

bale,    ice,    they  ~ 

-  XJJ^l?''^  (^)  Vid.  fup.  c.  7.    §  3. {b)  Per  Sir  J,  Mansfeld,  Ch. 

J.  in  Hvfiery.  Prinfep,  at  G.  H.  i8th  Jtdy  1806. (c)  Vi4 

Emerig.  torn.  I.  p.  2991  3^>  3°'*  \ 

&€• 
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&c.  it  is  of  courfe  to  fpccify  the  commodity.  But  if  an 
infurer  fubfcribe  a  policy  *  upon  any  kind  of  goods  and 
<  merchan4izes/  there  can  be  no  queftion  but  that  he  is 
bound  by  it,  though  no  one  article  be  ipecified  (a). 

Where  an  infurance  is  upon  the  (liip  and  goods  on  if  {oods  infured 
board,  without  fpecifying  them,  and  the  fliip  touches  at  a  fj"n?^^  for"* 
port  in  the  courfe  of  the  voyage  infured,  and  there  lands  o'^*"  »«  «*»« 

,  ,        ,  ,  «  1        •  1         •  1  courfe   of    the 

goods   and  takes  others   on  board,  either  m   exchange  voyage,  the  new 
for  them,  or  purchafed  with  the  proceeds  of  them ;  the  ^"^^^^  ^t7X^ 
French -writers  lay  it  down  that  the  goods  fo  newly  taken  jca  matt v<rf  the 
on  board  are  fubftituted  in  the  policy  for  thofe  that  were 
landed,  become  part  of  the  fubjed  n^atter  of  the  infurance, 
and  are  protefted  by   the  policy   to  the  extent  of  the 
fum  infured,  in  like  manner  as  the  goods  originally  put 
on  board  (>)• 

Refpondentia  and  bottomry  fecurities  are  a  fpecies  of  Refpondentia 
property  whicK  may  be  the  fubjeft  of  infurance,  though   cuHiiei  muJ  be 
they  are  in  efFcft  themfelves  a  fpecies  of  infurance.     But   '»"^"'«^  eonomjM 
then  they  muft  be  particularly  and  fpecifically  defcribed 
in  the  policy  \  for,  under   the  general   denomination  of 
goods,  thefe  fecurities  cannot  be  infured. 

Thus  : — An  infurance  was  made,  *  on  goods  and  Merchant  G/9vrr  v.  Bimtkf 
«  dizes,  on  board  a   certain  (hip,  at  and  from  Benzal  to    ?  o!"^'  ^^^^ 
*  London,* — Before  the  figning  of  the  policy,  the  plaintiff  4**. 
had  lent  captain  Tryd?/i  764/.    upon  refpondentia,  upon    in  an  aaion  on  a 
goods  of  greater  value  belonging  to  him  on  board  the  (hip,  ^  [hi**Tainii/**^* 
and  for  which  he  gave  a  refpondentia  bond  in  the  com-    not  give  in  evU 
mon  form.     The  ihip  and  goods  were  confumed  by  fire   deotia  b«nd  aT a 
and  totally  loft. — On  this  cafe,  the  queftion  was,  whether  ?[***j{|j*^  '^** 
the  plaintiiF  could  recover  the  amount  of  the  refpondentia   which  the obiif  or 
intereft,  upon  this  policy  on  goods. — On  the  part  of  the 
plaintiff  was  cited  the  ftat.  19  G.  IL  c.  37.  f.  5.  (c)  which 
provides,  "  that  money  lent  on  bottomry  or  refpondentia, 
in  the  Ea/f  India  trade,  fliall  be  lent  only  on  the  fliip  or 
goods,  and  infured  only  by  the  lender  ;  and  that  the  bor- 
rower fliall  not  recover  on  any  infurance  more  than  the 
value  of  his  intereft  in  the  fliip  or  goods,  exclufive  of  the 


{a)  Vid.   I  Mag,  8. {h)  VaCm  fur  art.  27.  h.  t.  p.  78.; 

Pibier  h.  t.   a.  63.;  Emerig,  t.  a.  p.  38,— i.-(f)  Sup.  128.  . 

moueif 
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money  borrowed  \  and  that,  if  this  do  not  amount  to  the 
fum  borrowedi  he  ihall  be  refponfible  to  the  lender  for 
fo  much  as  he  has  not  laid  out  on  the  fhip  or  goods,  with 
intereft,  infurance,  and  all  other  charges/'  And  it  was 
argued  from  thence,  that  refpondentia  intereft  W4S  infur* 
able  as  goods,  eo  nomine^  becaufe  the  one  is  made  the  mea- 
fure  of  the  bther ;  and  the  infurer  always  confiders  re- 
fpondentia as  goods,  (ince  he  allows  the  bond  itfelf  to  be 
the  only  proof  of  intereft  neceflary,and  never  enquires  after 
the  value  of  the  goods, — On  the  part  of  the  defendant 
it  was  iniifted,  that  the  lender  of  money  upon  refponden- 
tia, had  not,  like  a  mortgagee,  an  intereft  in  the  goods  of 
the  borrower  on  board  \  for  the  property  and  pofTeflion 
both  remained  in  che  borrower;  and  therefore  refpondentia 
ought  to  be  infured  nomwalimj  and  fpccifically ;  and  that 
if  an  infurance  on  goods  entitled  the  infured  to  recover 
on  a  refpondentia  intereft,  the  infurer  would  be  liable  to 
be  defrauded ;  for  if  the  {hip  came  home  fafe,  the  in- 
fured would  be  entitled  to  a  return  of  premium,  upon 
ihewing,  that  he  had  had  no  goods  on  board ;  but  in  cafe  of 
lofs,  he  might  claim,  as  he  then  did,  upon  his  refpondentia 
intereft.— *l'he  court  were  unanimoufly  of  opinion,  that 
a  refpondentia  bond  was  not  evidence  of  an  infurable  in- 
»  tereft  in  the  goods  on  which  the  money  was  lent. — ^Lord 

Mansfieldi  in  delivering  the  judgment  of  the  court,  faid  : 
— <^  At  the  trial  of  this  caufe,  and  fince,  I  have  leaned 
as  much  as  poflible  to  fupport  this  infurance  \  becaufe 
it  appeared  to  have  been  made  in  this  form,  not  through 
defign,  but  merely  by  a  flip,  in  not  infening  the  word 
refpondentia.  To  be  fure,  the  ftat.  19  G.  II.  c.  37.  f.  5. 
does  not  confider  the  owner  of  the  goods  as  having  a 
right  to  infure  for  more  than  the  furplus  value  of  the 
goods,  above  the  money  borrowed  on  refpondentia.  To 
many  purpofes  the  refpondentia  creditor  has  a  lien  on  the 
goods :  But  we  are  fatisfied  that  this  aft  never  meant  to 
alter  the  manner  or  form  of  infurances ;  it  only  meant 
to  prevent  wagering  policies.  The  aft  itfelf  defcribcs 
the  infurance  by  the  creditor  to  be  on  the  money  lenU 
and  leaves  it  upon  the  pradice.  Now,  in  praftice,  bot- 
tomry and  refpondentia  have  always  been  confidered  as  a 
particular  fpecies  of  ipfurance  ;  and  have  taken  a  parti- 

culat 
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cular  denomination.  All  die  forms  exprefs  the  infurance 
to  be  on  bottomry  or  rcfpondentia  :  Nor  is  there  a  diilum 
that  refpondentia  can  be  infured  under  the  denomination 

r 

of  goods.  It  would  be  very  dangerous,  therefore,  to 
eflablifh  a  precedent  to  the  contrary;  fince  the  confe- 
quence  may  be  bad,  and  introdufbive  of  frauds,  though 
we  cannot  now  fee  the  particular  mode  of  them.  The 
ground  of  our  determination  is,  that,  by  the  cuftom  of 
merchants,  refpondentia  is  infured  under  a  fpecial  deno- 
mination. But  we  by  no  means  fay,  that  under  an  in- 
furance on  goods  at  large,  a  man  may  not  be  permitted 
to  give  in  evidence  a  mortgage  or  other  fpecial  //V«." 

Yet  the.  ufage  of  a  particular   trade  may  fan£lIon  a    Grtgcfy  v.  Ckrif^ 
departure  from  this  rule. — As  where  the  captain  of  an   ^Tc?.  ui.  fup, 
Eaft  Iftdiaman  made  an   infurance  on  **  goods,  J^eciey  and  *7^ 
effeBs  on  board :'  He  was  permitted  to  recover  for  money   An  exception  te 
laid  out  for  the  ufe  of  the  fhip  in  the  courfe  of  the  voy-   ^****  "**^' 
age,  and  for  which  he  charged  refpondentia   inUrefl ;  it 
being  proved  that  this  fort  of  intereil  was  always  in« 
fnred  in  this  manner  in  the  Eajl  India  trade. 

There   are  even  certain  articles,  which,  though  they   The  mafter't 

1  1         11    t  1  ♦        1   J    clathei,the  fliiyi 

may  be  properly  called  goods,  yet  are  not  comprehended   provifiunv,  and 
under  the  general  denomination  of  goods,  wares,   and   f^^*^clf*cfnnot 
merchandizes  in  the  policy  5  and  therefore  the  infurcr  is  •>«  infured  at 

not  liable  for  any  lofs  upon  thefe  articles,  unlefs  they  be       — 1 

fpecifically  named  :  Such  are  the  matter's  clothes,  and  the  ^ ****  ^"P*  ^^*  5* 
{hip's  provifions,  which  are  confidered  as  a  part  of  the 
furniture  of  the  fhip  [a). — ^Neither  arc  goods  lafhed  to 
the  deck  comprehended  under  the  name  of  goods,  unleft 
they  be  particularly  defcribed  ;  becaufe  they  are  expofed 
to  greater  danger  than  goods  ufually  are,  and  confc- 
quently*the  premium  for  infuring  them  is  greater  (i). 

It  has  been  queftioned  whether  foreign  coin,  jewels,  or   Money,  jeweU, 
bullion,  could  be  infured  under  the  general  denomination  *  be  infured'under 
•  of  goods,  wares,  afld  merchandizes  (r).     It  certainly  ap-   {fj^/opi^afc 
pears  from  Magen'^  collection  of  foreign  ordinances  (rf) 


{a)  Vid.  Brough  v.  Whitmore,  4T.  R,  206. {b)  R.  RofsY. 

Thwaiiei,  at  N.P.  Pari  20.  pelt.  c.  16.  §.  5. (c)  Pari.  22. 

'(J)^2 -Aftf/ww,  71.  89.  131.  187. 

that 
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that  in  fome  places  there  are  pofitive  regulations  which 
require  that  gold  and  filver,  whether  coined  or  uncoined^ 
and  jewels^  ihall  be  particularly  fpecified  in  the  policy. 
In  France y  thefe  articles  may  be  infured  under  the  de- 
nomination of  goods  and   merchandizeSy  provided   the 
But  tbe  infuKT    tranfport  of  them  be  not  prohibited  (tf).     And  with  us 
*hc"^*of*lr  ^°'  **  ^*  ufual  to  infure  them  generally  as  merchandize  \  but 
dandeftinc  ex-    it  is  not  underftood  that  the  infurer  is  liable  for  the  rifk 

tiHrift  vticiei.       ^^  ^  clandcftine  exportation  (^)« 

jeveity  fcc  A  diftin£iion  has  generally  been  made  between  money, 

Zu^xA^X""^  jewels,  rings,  trinkets,  &c.  which  arc  a  part  of  th^ 
not  included  in  1  cargOy  as  articles  of  commerce,  and  fuch  as  are  merely 
poicyons     t.   p^Jq^^^  jmj  ^j.^  hq^  meant  to  be  difpofed  of  as  fuch. 

The  jewels  and  ornaments  which  are  worn  by  perfiuis 
on  board,  and  which  are  not  confidered  as  forming  a  patt 
of  the  cargo,  nor  liable  to  contribute  to  a  general  af»> 
rage  (r),  would  not  be  confidered  as  included  in  a  gene- 
ral policy  on  goods  (J). 
An  infunince  on       An  infurance  on  a  (hip  does  not  comprdiend'  both 
coveMhe  cargo    ^ip  ^^d  cargo :  And  therefore  if  a  merchant  infuic  a 
00  board.  (j^jp  generally,  and  (he  then  happen  to  be  laden,  the  in- 

furer,'  in  cafe  of  lofs,  fball  anfwer  only  for  the  ihip,  but 
not  for  the  goods  {e). 


•«tti 


(tf)  Emerig.  torn.  i.  p.  297. (^)  i  Maiemtt  10  Vid. 

Da  Cofia  T.  Frltby  4  Bur.  1966.  fup.  irS. [c)  Vid.  inf. 

cb«  II.  §  .7  ■■  (J)  jfjfecurans  merces  in  totem  navem  immtfas^ 
pd^RgUur  qfecurare  pecuniamf  .aurunif  argenium^  gemmas^  marga- 
ntaif  et  atmulotf  in  £8a  nsvi  enifientes,  qws  omnia,  nffeltatiome 
mercium,  in  navem  immlffarum^  compretendentur,  Bui  eaefreffk  nOn 
fmffent.  Santema  declarat  quod  Ji  pecmma^  mJirgOnU  et  annttB 
erant  deflinata  ad  vcndendrnn^  vel  menattdam  oBar  wurcetf  tnhc 
'afpeHatione  mercium  venitmtf  et  in  affecuratifme  comfniemdmnim\  h 
ioeo  mercium  babentur :  Vocai  di3as  res  mercetf  cwm  octafi^ne 
eamm  baheat  locum  contributi^,  Jicui ' aliarum  rermm^  me  in  ifi'u 
ajecurationibus  mercatorum  potius  apfiees  juris  fuam  nferiias 
eifervari  videantur  :  Et  tandem^  quia  large  compreben^mUur 
cnmes  res  qu£  funt  dejlinat^  ad  negotiandum  et  facit  etiam  quad 
confijcatio  mercium  navis  extenditur  etiam  ad  fecuniam  numt- 
reHm.  Roeeus,  not.  I7^»  •  [e)  Mollojtf  b.  a«  C,  7.  §  18. 
Roccw  n.  1 6. 


4.^ 
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4*  A  Defcriptton  of  the  Voyage^  with  the  Commence* 

ment  and  End  of  the  Ri/k. 

Every  faft  and  circumftance  relating  to  the  contradi  of  The  voyage, 
infurance  muft  be  ftatcd  with  the  mod  fcrupulous  re-   ^'^^b«con*- 
gard  to  truth.     The  voyage  inlurcd  mufr  therefore  be   ^^^  ^*f  ihe  riik' 
truly  and  accurately  d'^fcribed  in  the  policy  ;  namely,  the   defcribed!**^*    ^ 
time  and  place  at  which  the  rifle  is  to  begin,  the  place  of 
the   (hip's  departure,  the  place  of  her  deftination,^  and 
the  time  when  the  rifle  fliall  end,  whether  on  goods,  or 
on  the  (hip.     If  a  bbnk  be  ieft  for  the  place  either  of  V  •  ^^^^  ^. 
the  (hip's  departure  .or  dcltinution,  the  policy   will  be  ibc^Jiaceof'^'fe- 
▼oid  for  the  uncertainty. — As  if  a  fliip  be  infured  from  pa«y'«'oror 
London  to  ,  this  blank  being  left  to  prevent  an  po*  icy  will 'be 

enemy's  learning  the  place  of  the  (hip's  de(linacion«    If  ^^^ 
the  (hip  in  her  voyage  be  caft  away,  the  infured  (hall  not 
recover  his  lofs  on  this  policy,  chough  there  were  private 
tB(faru£bions  for  the  (hip's  port  of  deitination  (a). 

In  our  ordinary  policies,  the  continuance  of  the  rifk  How  the  com* 
on  goodiis  generally  expreffed  to  be  ^from  the  loading  tberecf  end  of  the  rilk 
«  m  hoard  ibejbip;'  and  to  continue  ."  until  the  fame  be  dif  'jl.^l'^^^J^  **^ 
••  charged  andfafely  landed^'  at  the  pt>rt  of  delivery  : — ^Thc 
duration  of  the  rifk  in  a  policy  on  freight  is  the  fame  as 
in  a  policy  upon  the  goods  for  which  the  freight  is  to  be 
paid. — Upon  the  Jhip^  on  an  outward  voyage,  it  is  feme* 
times  from  her  beginning  to  fjad^  at  fomc  particular;  placef 
or  at  and  from  fuch  place ;  fometimes  from  a  particular 
day.  On  a  homeward  voyage,  it  is  generally  made  to 
commence  on  the  finp' 5  arrival  zt  a  particular  place  abroad^ 
or  at  and  from  fuch  place  ;  and  it  continues  tillfhe  arrives 
at  her  plac^  of  deftination,  "  and  is  there  moored  74  hours 
^  im  good  fifety^^ — Certain  provifions  are  often  added  to 
enable  the  (hip  to  touchy  (lay,  trade^  &c.  at  certain  places 
out  of  the  direA  courfe  of  the  voyagCy  without  being 
guilty  of  a  deviation. 

When  the  infured  intends  a  deviation  from  the  dtred 
or  ufual  courfe  of  the  voyage  propofcd,  it  is  always  pro- 


(j}  MoUoy%  b.  3.  c.  n.  §  14. 
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vided  for,  and  the  policy  adapted  to  it,  unlefs  fraud  be 

intended.     If  this  precaution  be  not  taken,  and  the  (hip 

clear  out  for,  or  fail  with  inftru6lions  to  touch  at,  any 

place  out  of   the   cou^rfe   of    the    voyage  dcfcribed  in 

,the  policy,  the  contraft  will  be  void  {a). 

If  ttit  poiky  1)«       Sometimes  privateers  and  veflels  which  arc  conllantly 

iTVuft'not'exI  employed  in  the  coafting  trade,  are  infured  for  a  term. 

<ecd  iimoocht.  jjy^^  i,y  ^ht  ftat.  35  G  III.  c.  6^.  §  12.  this  term  muft 

not  exceed  12  calendar  months  :  If  it  exceed  that  time, 

the  policy  will  be  void. 
The  commence.       In  policies  for  time,  the  commencement  and  end  of 
ihe"ti^  iikllft  be  thc  term  Chould  bi  diftinfkly  fpeciiied.      If,    however, 
fpccia^a.    .         that  fhould  not  be  fo  prccifcly  ftated  as  it  ought  to  be,  jt 

will  be  fufficient  if  it  can  be  colledled  by    cbnilfu^ioa 

from  the  policy,  and  the  intention  of  the  parties. 
A  liKerty  to  If  a  letter  of  marque  be  infured  from  Liverpool  to  J^ 

wTe'k/'*^freant     ^'^S^^^  ^^^^  liberty  to  cruife  for  fix  werks^  but  no  time 
fix  liicceffive       ]$  fixed  for  the  commencement  of  the  cruife ;  This  is 
'  not  to  be  underllood  as  giving  a  power  to  cruife  fot  fix 

Vfii.fu^  ck.  4.  y^-eeks  at  different  periods,  but  only  for  one  uninterrupted 

period  of  fix  fucceffive  wc(^ks  (A). 
Tlioi»tli  tlie  de-  Even  though  the  termini  of  thc  voyage  infured  bt 
T^fgr'be  !jrc.  truly  ftatcd  •,  yet,  if  the  wording  of  the  policy  be  cal- 
it  "be^icuUted  ^^»*cd  to  induce  in  the  infurer  a  belief  that  the  vojagi 
to  inHuce  a  faife  originally  began  at  the  port,  where,  by  the  policy,  thc 
policy  will  bt  rijk  is  to  begin,  when  in  truth  the  fhip  had  brought  her 
^®*^*  cargo  from  another  port ;  this  will  be  a  falfe  defcriptigo 

^  of  the  voyage,  and  the  policy  will  be  void. 

ffmigfrn  V.  Kick.  As  whcrc  good^  wcrc  infured,  <  At  and  from  Genoa  to 
^^r/ow,  t  .4  3.  ^  Dtiifiifj  .  tJjc  adventure  to  \>tg\nfrom  the  loading  to  equip 
A  ihip  ukcs  in  c^,.  ff^g  voyage.* — The  cargo,  confiding  of  pot-afli,  vcr- 
•nd  Giiu  to  G.  digreafe,  and  other  perifliablc  commoditiesy  was  put  on 
h"midL'o"n"tbe  ^^^^^  ^t  Leghorn  Oil  the  loth  of  Jugujf,  and  thc  veffd 
i:nods  from  O.  lofing  her  convoy,. put  into  Genoa  on^lhc  13th  of  Jugujf^  . 
^ Jrmn  ,thr:hMl^  smd  lay  there  till  the  5  th  oi  January ^  near  five  montbs; 
*  "if  VToid  •  ^^^  ^^^"  failed.  The  infurance  was  cffe£led  on  the  loth  of 
tSii  being  I        January^  at  which  time  tliefe  circumftances  were  known 

Hiit  defcrlprton 

calculated  to* in-  . 

«1uce  a  belief  ' 

fa*ijfjl!ding!         («)    Vid.  fup.  184. {h)K.Syers/f.BriJp,  D^mg.S09' 
fo:f.  197. 
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t«  the  infured,  but  not  communicated  to  the  underwri- 
lets.  The  Ihip  In  her  voyage  met  with  a  ftorm,  which 
confiderably  damaged  her  cargOj  and  an  a£lion  was. 
brought  for  a  partial  lofs.  On  the  trial  it  appeared  thatj^ 
by  the  ufagc,  it  was  material  to  acquaint  the  underwrite^i  -%. ;  m 

whether  the  infurance  was  to  begin  at  the  commencemffit,^      ^  >' 

or  the  middle  of  the  voyage. — ^There  was  a  verdifl,  hovr*  *  i  b  • 

ever,  for  the  plaintiff}  but  which  was  afterwards  fet  afidei 
and  a  new  trial  granted  ;  the  court  being  clearly  .of  opi«  . 
nion,  that  from  the  terras  of  thc^.policyi  it  rauft  be  im- 
plied that  Genoa  was  the  port  of  loadings  which  was  not  r 
true;  and  this  beirig  a  mifreprefentation  {a)  of  a  mate*  .  .    ..f. 

rial  ciicumftance,  the  underwriter  had  a  right  to  fay  that 
this  was  not  liis  contract. 

So,  if  a  (hip  and  goods  be  infured^  *  At  and  from  the  ^^^rtfrn  and 
«  coatl  of  Brazil  to  the  Cape  of  Goqd Hope^  .beginning  the  Frtnch^  i^«f\ '  ' 

*  adventure  on  the  goods  from  the  Ipading  thereof  en  t^e  ^^^'  ...         \  [ 

*  €oq/l  of  Brazil f  from  the  17  th  of  September^  and  upon   Goods  are  ini     '^ 

*  tlie  Ihip,  in  the  fame  manner:     The  goods  were  tal^cn'  loIdinillTl*      ' 
on  board  at  the  Cape^  and  the  fliip  failed  with  them  to  the,  *^"*  '**^^«  *"* .  ^ 
coaft  of  Brazil. — Upon  this  cafe  the  court  detern^ined  fured  arc  ta^ca  - 
that  the  policy  never  attached  on  the  goods,  becaufe  they  .  J"  ^-c^*  ^t?*" 
were  not  loaded  on  the  coaft  of  Brazil  f  though  they  were  Thepoiicy.nevcr 
the  goods  which  the  infured  meant  to  infure,  and  were       , 

on  board  after   the  17th  of  September  ori  the   COaft  of  ?:  ^'  ^Z*"'/: 
Brazil. — And  that,  inafmuch  as  the  policy  did  not  attach  a;^ 
on  the  goods,  it  could  not  attach  on  the  fliip; 

If  there  be  fevcral  ports  of  departurcji  and  the  infu-   'f  »^c  jnforanc^ 
ranee  be  from  any  cfne  of  them  to  the  port  of  deftination,  fc*verar^«"s*  of 
the  policy  will  not  proteft  a  voyage  from  one  of  thofe  ^'^pa'turefitwiil 
ports  to  another  of  them,  undertaken  before  the  (hip's  age  from  ooe^^ 
final  departure  to  her  port  of  deftination.  *""***"  ^^  '^^' 

As  where  freight  was  infured,  *  At  and  from  Dema-  SefUr  v.  Mm*   ' 
^rara,  Berbii:e,  and  the  Windwand  znd  Leetuard  I/lands ^  .Rc^i?**^ 

^  to  London.* — ^The  ftiip,  in  February  lioz^  having   dif-     . .-: — : , 

charged  a  cargo  of  ilatves  tlX.  Demdrara^  the  mafter  entered  rtd  from  a.b: 
into  a  verbal  agreement  at  that  place,  that  flie  fliould  take  i"^^**  ^z^  ^''Z 

^ eopi^et ,  to  takii 

^ ■    ^ "^"""^    a  carfo    to  B, 

{a)  This  is  not  fo  properly  a  mifreprefeDtation,  at  a  falfe  cargo  (ta \^.  iof 
^fcription  of  tfat  voyage  jsfured. 

. .         •  f  i  i  cax^ti>    ' 
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P.  Upon  her  de-  a  cargo  of  bricks  and  planks  from  Demararu  to  BerUcu 

parture  from  A»  .  .  rw  *       w        ^         *         m      ■ 

io%B.  Otc  wa«  by   and  another  cargo  from  Berhice  to  Lomitm,  for  the  uuiai 

^w^S?"  m?.;^  fr^igl^t  ^OT  each  voyage— The  ftiip  having  taken  in  her 
ing  freight —  cargo  from  Demarara  for  Berbice,  after  breaking  ground  to 
ciramtnccmcii*  procccd  on  hcr  voyage  thither,  ran  foul  of  anodier  {hip^ 
furcd  *  Yi^*  the  ^"^^  ^^^  ^^  damaged  that  her  ca^go  was  .taken  out  of  heri^ 
policy  never  at-   and  (be  was  condemned  and  fold,  and  confequently  earned 

i^o  freight.*— In  an  action  on  tlie  policy  it  was  oI]je£led 
on  the  part  of  the  defendant,  that  the  voyage  infured  was 
from  Demarara  to  London j  or  from  Berbice  to  Lornhn^  or  from 
any  of  the  Wind'tvardor Leeward IfiandstoLondoftf  9CCor£i^ 
to  the  place  from  which  the  (hip  might  happen  to  take  her 
final  departure  for  London  \  but  that,  the  fbip  never  having^ 
failed  for  London,  the  voyage  infured  had  never  commenced* 
«--In  anfwer  to  this  it  was  infided  that,  as  the  agreement 
was  entire,  tlie  (hip,  as  foon  as  ihe  broke  ground  at  Dtma* 
raroy  began  to  earn  freight,  and  confequently,  the  policy 
attached  ;  that  the  agreement  had  two  diftin£b  obje£is  ia 
view,  and  although  the  latter  of  thefe  had.  failed,  yet|  as 
the  former  had  commenced,  there  was  ani  inception  of  the 
ri(k  defcribed  in  the  policy,  which  might  be  oonfidered 
as  from  Demarara  to  London^  with  liberty  to  take  ia  a 
cargo  at  jS/t^iV^.— But  the  court  determined  that  there  was 
no  conunencement  of  the  voyage  iniuredy  and  that  the 
policy  never  attached. 
The  port  or  ports  If  the  port  or  ports  of  the  (hip's  de(Unation  he  untrolf 
mod  be  truly  fet  forth  m  the  policy,  the  contracx  will  be  void.  And 
^^^*  this  is  not  like  the  cafe  of  an  intended  deviation  ;  for  there 

can  be  no  deviation  from  a  voyage  which  was  nerer  in 
the  contemplatiorrof  the  party  {a). 
^••WrtdWr.  As  where  a  (hip  was  infured,  *  At  and  from  Mary* 

^'Z——!'  *  « land  to  Cadizy*  and  was  cleared  from  Maryland  to  A/- 
5om'^.  To^B^  mouthy  and  a  bond  given  that  certain  enumerated  goods 
appeari  hj  her  (hould  be  landed  in  Britain^  and  all  the  other  goods  in* 
Cd  a'different  the  Brittjh  dominions.  An  affidavit  of  the  owneTf  and 
I3?i*i«ken'*r  *^  ^^^^^  ^^  lading  (hewed  that  the  (hip  was  bound  « to 
the  track  to  both  Falmouth  and  a  market ;"  and  there  was  no  evidence  duft 
SL^rtWdTJlr*  <hc  was  dcftined  for  Cadiz.  She  was  taken  in  Cbefafeak 
poini^Tiut  it     2/ny  in  the  courfe  from  Maryland  both  to  CutBz  andf 

not  an  intendod  /'  ^ 

deviacioni  but  a        '  -,_  *  ■ 

fnd!u^fi  («)  Vid.  fup.  ck6.  $a.. 
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AAnMrt&i.bffoi^  the  dividing  point.  Many  circiinv 
ftanccs  l«d  to  a  fufpicion,  that  (he  was  in  truthj  defigned 
for  neither  place,  but  for  the  port  of  Bofton^  to  fupply 
iSjX'^  ^^tericM  2xmj  \  but  there  was  not  fui&cient  dired 
evidence  of  that  fa£^«  —The  court  determined  that  the 
plaintiff  could  not  recover  in  this  caufe. — Lord  Mansfield 
fold  J — "  The  policy,  on  the  face  of  it,  purports  to  be  .a 
voyage  to  Cadh.  All  cbntra6i:s  of  infurance  muftbefounded 
in  truthi  and  the  policies  framed  accordingly.  When  the 
infured  intends  a  deviation  from  the  dire£l  courfe»  it  is 
^ways  provided  for,  and  the  indemnification  adapted  to 
it.  In  all  cafes  of  deviation  the  termini  a  quihus  and  ad 
guoi  are  certain  and  the  fame.  Here  the  voyage  was. 
n^er  intended  for  Cadiz." — Mr.  Juftice -B^/Ar  faid  ; — " 
**  There  cannot  be  a  deviation  from  a  voyage  which  never* 
e'xifted*    The  weight  of  the  evidence  is,  that  the  voyage  % 

was  never  defigned  for  Cadiz,** 

*  But  if  there  be  fcvcral  ports  of  deftination  fpecified  in  i f  there  be  rev«* 
the  policy,  the  fhip  may  clear  out  and  fail  for  one  only   ?'  ports  of  def« 

^     «    '■  rr     t  .  rt       n       ^      '/     unaiiofi,  the  fliip 

ox  them.     If,  however,  it  be  meant  that  ihe  fhall  vilit  may  gu  to  om 
more  Aan  one  of  them,  fhe  muft  take  them  in  the  order  III^frThL**one 
in  which  they  fland  in  the  policy.  ^*»cn  »n  wjeir  m» 

As  where  goods  were  infured  •  from  Liverpool  tdPaUrmOf  \,\, 

*  Mtffihd^ NapUs'^TxA  Leghorn.^  provided  the i^r^/ir^. fhould   KtJ^  3 1^ 

*  ioot  be  at  Leghorn* — Soon  after  the  policy  was  efie£led,  ^74* 
intelligence  was  received  th^t  Leghorn  was  in  the  hands  of 
the  p^rench  \  and  the  fhip  took  in  goods  and  cleared  out  for 

Jfdples  only.    In  the  courfe  of  the  vt)yage,  and  before  fhe  '"^  : 

arrived  at  the  dividing  point,  fhe  was  captured  m  the  Bay 

ofBifcay. — It  was  objefled  that  there  was  no  ihccption  of 

the  TOyagc  infured  (j),  which  was  to  Palermo^  MeJJina^  and 

VapUsy  in  the  order  in  which  they  ftand  in  the  policy ; 

whereas  here  it  was  never  intended  that  the  fhip  fhould 

|fO  tp  Palermo  or  MeJJinai  but  only  to  Naples, — But   it 

was  determined  that  the  .underwriters  were  liable. — ^The 

court  faid  that  this  was  not  a  queflioh  of  deviation,  but 

merely,  whether  the  fhip  failed  on  the  voyage  defcribed 

tp  the  policy  \  tl^at  the. voyage  infured  meant  a  voyage  to 

41  or  any  of  the  places  named^  fubje£l,  however,  to  this 


(«)Vid.  Beatfim  y.  Hawortb^  6  T.  R.  531.  Tup.iSc). 
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reftriOion,  diat  if  the  (hip  (hould  go  to  more  than  one 
of  the  placesi  (he  mud  vifit  them  in  the  order  in  whicli 
they  ftand  in  the  policy. 
MurJockv  Tctts^       So   alfo,  where  an  infurance  was  made   €m  freisji^ 

at  N.  P.  aflcr  «        ,  •,  .      •  f  • 

Trin.  1795.         «  At  and  from  Bourdeaux  to  Virginia. -^It  appeared  in 

Frcighrisinfured  evidence,  that  the  ^oods  were,  in  faft,  to  tc  carried 
from  .7.  xaB.  fo  St.  Domingo^  and  that  the  (hip  was  only  to  call  at 
trujh,  mc  in-"*  Noffolh  in  Firginia  for  orders: — Lord  Kenjtm  was  of 
r,"c  •—TU*'"*  opinion,  that  the  underwriters  mud  fuppofc  that  the 
policy  is  void.      goods  wcrc  configned  to  Virginia.     But  die  freight  pay* 

able,  being  for  the  carriage  of  them  to  St.  Dtafung^  it 
was  difFereot  fVom  the  freight  infured  ;  and  though  the 
(hip  was  to  call   at  Virgitda^  that  did  not  alter  the  cafe". 
^  —The  plaintiff  was  nonfuitcd,  and  no  applicaAon  was 

made  to  fet  the  nonfuit  aiide. 
Whatever   may       And  wliatcvcr  may  be  the  intchtion  of  the  infured  at 

«iiinaNmrn'*''  ^^  ^^^^  ^^  infurance  is  effeacd,  if,  in  faft,  the  (hip/ail 
litfh,  if  the  (hip  on  a  Voyage  different  from  the  voyage  defcribed  iu  the 
w»je  diflFcrenr  pcJlcy,  the  underwriters  are  difcbargcd;  not,  perhaps,  on 
Sd'c'rillrdTr*^  the  ground  of  a  wilful  mifrcprefentation,  but  becaufe  the 
trndervniera  aic  (hip  ncvcr  failed  on  the  vopge  infuredj  and  there  is  no 
difcharicd.  inception  of  the  rifle  infured  againft. 

JHijf  r.  Ah^'g^  Thus: — A  (hip  was  infured,  »  At  and  from  the 
//««.SiT.  R.30.  «  20th  of  October  1786,  from  any  ports  in  Nnvfounilani 
A  ihip  is  infured   *  to  Falmouth^  or  hcr  ports  of  difchargc  in  Englnad^  with 

da°yTfrom?^"to  '  ^^^^^^7  ^^  ^^^h  at  Ireland,  and  any  poru  m  die  Channd: 
B,  and  before  r— On  the  fir  ft  of  October,  the  (hip  left  Nrwfoundtand^ 
on  a  diflferent      ^^^t  to  the  Banhsy  fiOicd  there  till  the  7th,  (ailed  qti  that 

i^i^Ht'difdis^  ^^y  *^^^™  ^l^^?^^^  fo^  England,  and  m  that  royage  was 
**  loft  on  "the  30th  pf  November. — In  this  cafe  the  queftion 

was,  whether  the  policy  ever  attached^  and  whether  it 
yras  not  difcharged^  the  (hip  never  having  (ailed  on  the 
vopge  infured. — On  the  part  of  the  infured* .  it,  was 
contended^  that  though  the  riik  of  the  infurid  began  fiom 
the  ixh,  yet,  as  the  fi(k  of  the  underturiurs  was  not  to 
commence  till  the  20th,  it  could  make  no  difference  to 
them ;  and,  in  fad,  their  ri(k  was  confideniUy  lefTened, 
as  the  (hip  was  part  of  her  way  home  befpr^  the  pohcy 
could  attach. — But  the  court  decided,  that  as  the  fliip, 
ipftcad  of  failing  for  England,  the  voyage  ijifuitd,  lailcd 

t9 
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to  the  BiMiSf  which  was  a  different  voyage,  the  policy  was 
difcharged. 

But  though  there  be  a  previous  de/ign  to  touch  at  a  port  If  «h«  ferm/m  ©f 

out  of  the  ufual  courfe  of  the  voyage  infured,  and  the  ihip  the  famrf  \  pre- 

be  even  fumiflied  with  clearances  for  that  port ;  yet,  if  the  ***'"'  ^e^g"  10 

■        ,  r        »  /      '  toucli  ac  a  puctp 

Urmini  of  the  nitended  voyage  be  the  fame  as  thofe  of  the   it  on\y  deemed 
voyage  mentioned  in  the  policy,  this  ihall  not  be  confidercd   dcvwier**'"  ^^ 
M  a  different  voyage,  but  only   as    an  intended  devi-" 
wShfi  (0). 

But  it  18  prq^er  here  to  mention  that,  in  the  argument  SnttM^r^Mghaa, 
of  thiftca(e>  that  of  Stott  v.  Vaughan  was   mentioned,   vw.^Toi!'** 
which  was  an  aflion  on  a  policy  on  the  fame  ihip,  and  for. 
the  fame  voyage,  tried  before  Lord  Kenyan  at  Guildhall^ 
in  Hil.  Vac.  1 794,  in  which  his  Lordfhip  nonfuited  the 
plaintiff^,  on  the  ground  that  the  voyage  intended  was  not 
the  voyage  defcribed  in  the  policy. 

But  if,  for  particular  reafons,  a  place  be  mentioned   if  the  Oiip  have 
in  the  policy,  where  the  fliip  (hall  have  liberty  to  touch,  ^^^^^^  ««  «<>"«*• 

/         '   ,  ,  *^  '  '    ;»r  a  place  where 

when  in  fa£i  it  is  not  intended  that  (he  (hall  touch  there,  flie  is  noi  to  go* 
but  proceed  dire£Wy  to  her  port  of  deftipation,  this/vill  ]^^]^^  ^** 
not  avoid  the  policy ;  for  the  iafured  may  fiiorten  the 
voyage,  and  diminifli  the  rifle  (b). 

As  where  a  Ihip  was  infured  from  London  to  Nantz,   PUnchir  v.  fht* 
noitb  nberty  to  touch  at  Oftend  •,  and  (he  cleared  out  for  '^"'  ^''^-  *^*- 
Cyiend  only,  though  it  was  defigncd  that  {he  Should  pro- 
ceed immediately  to  Nantz,  with  bills  of  lading,  pur- 
portilig  to  be  made  out  at  Oftetid^  as  if  her  cargo  had 
l>een  (hipped  there,  in  order  to  enable  the  (hippers  to 
import  Engli/b  goods  into  Nantz,  at  Oftend  duties,  and « 
alfo  to  fave  the  Kght-houfe  duties  going  down  the  Chatr* 
iff/.-^This  bding  a  conilant  pradlice,  and  known  to  all 
concerned  m  this  trade,  it  was  held  to  be  no  fraud  on  th^  . 
underwriters ;  and  that  the  policy  was  good. 

If,  from  a  certain  point  in  the  voyage  infured,  there   If  from  a  point 
be  (cveral  tracks  which  lead  to  the  place  of  deftiiiation,  ;^^»^  'Sf  le'irai 

.trackti  of  which 


the  capUin  i/fu- 
ally  ele^t.  whicK 
he  will   purfue ; 


(^V  R.  Ke'Ufley  v.  Ryan,  2  H.  Bl.  343.  (up.  W4.  aoa--r'   *»"«  a»p-riicuiaf 
(p)  Via.  Emcrtf*  torn.  a.  p.  52.  ^  ^.o  him  ky  uc 

*    *•  •  >  infured-    thiK 


V  4  with 


mruredj  thii 


3«J  OftbePoRty.  »       •  ^X. 

ihou!d  be  nen.  with   ccTtain  advantages    and    difadvantages  dttesdibj^' 
Jicyv  otbenrihT  cach  J  and,  at  that  point, 'the  captain  .has   ufuall]^  been 
itwiUbevoid.     ^f.  liberty  to  ekft^  according   to  circurbftances,  whidi* 

of  the  courfes  he  would  take.  If  the  fhip  infuredfaiV 
VfUh  orders  from  the  injured^  to  take  one  parttcu/dr  trnti^ 
in  order  to  touch  nt  a  port  in  tliat  track,  thi^  onght  to 
be  ftated  in  the  policy,  othcrwife  it  will  he  Toid>  for  t&e 
infurer  is  entitled  to  the  advantage  of  the  captain's  fudg« 
mcnt  in*  elc^iing,  at  the  moment  be  arrives  at  the  di<- 
yiding  point,  which  of  the  tracks  it  will  be  heft  for  the 
£hip  to  purfue,  under  the  then  exiding  circiimftances^ 
Mkl(llgw99tl  T.  Thus: — ^Thefhip  Ardhufa  was  infured j  *  At  vaAixomLaiH 
^*^"'  7  T.  R.   <  j^^  Xxy  Jamaica! "^n  an  a£tion  upon  this  policy,  for  •  toft 

by  capture,  the  defendant  paid  the  premium  into  courts 
and  refiiled  the  demand  on  the  ground  that  die  poKcy 
was  void,  3S  not  containing  a  true  defcriptioh  of  the 
voyage  intended. — On  the  trial,  it  appeared  that  the  fliip 
was  cleared  out  for  Jamaica  only,  but  failed  wafi  direBwns 
to  the  captain  to  touch  at  Cape  Nicola  Mok  in  St.  D&mng9^ 
in  order  to  land  fome  ftores  there,  purfuant  to  a  efattgr* 
party,  and  afterwards  to  proceed  to  Jamatca.-^St.Do^ 
nuKgo  lies  in  the  track  to  Jamaica^  and  confequcntly  the 
courfe  from  London  to  Cape  Nicola  Mole  and*  to  Jamtiai 
iSj  to  a  certain  point,  the  fame.  From  that  point  there 
are  three  tracks  which  a  {hip  bound  to  yama&aw&^XaiLty 
one  immediately  to  the  foulh ward  of  St*Domng9\  an- 
other further  fouth ;  and  a  third  to  the  northward  of  th^ 
jfland.  In  this  laft,  after  the  fhip  had  pailed  the  dividing 
point  of  the  three  feveral  courfes^  but  before  Ibe  hA 
reached  the  fubdividing  point  of  the  continuing  conrfe 
to  Jamaica^  and  that  leading  into  the  port  of  Cape  Nh^ 
eola  Mole^  (he  was  captured.  Of  the  three  ieveral  tracks 
to  Jamaica^  from  the  dividing  pointy  which  di^  ^ip 
pafled,  it  appeared  that  thofe  to  the  fouthward  of  JiL 
Domingo  were  the  mod  ufual,  efpecially  in  time  of  peaee» 
and  were  the  fafeft  navigation  ;  that  the  other,  to  'Ac 

« 

northward,  was  the  fhorteft,  but  more  difficult,  naviga- 
tion, but  was  fometimes  preferred  in  time  of  war,  by 
thofe  who  were  acquainted  with  it^  niore  efbcciallj  inth^ 
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war,  becaufe  great  part  of  the  ifland  of  St.  DmirtgOf  in» 
cjuding  Cape  Nicola  Mole,  being  in  pofTeffion  of  the  BrU' 
itfr  fbrcest  there  was  lefs  ri(k  to  be  apprehended  from 
privateers*  But  which  of  the  three  courfes  was  the  moft 
iidvantageous  to  be  purfued,  in  any  particular  inftance^ 
depended  upon  circumftances,  upon  which  it  was  proper 
for  the  ciptain  to  exercife  his  judgment  at  the  time.  It 
was  not  pretended  that  the  captain  had  in  fa6t  exercifed 
any  fuch  judgment,  in  fcle£ling  the  courfehe  bad  taken; 
it  being  evident  that  he  had  adopted  it  as  the  mod  di- 
re£t  and  proper  one  to  be  taken  for  the  purpofe  of  going 
into  Cape  Nicola  Mole,  whither  he  was  then  bound. — Lord 
Kenyan,  before  whom  the  caHfe  was  tried,  was  of  opinion 
that  the  defendant  was  difcharged  under  thefe  circum* 
fiances ;  becaufe,  at  the  time  when  the  (hip  was  cap- 
turedy  (he  was  bound  to  a  different  place  from  that  for 
which  (he  was  infured ;  and  with  a  view  to  which,  the 
captain,  under  compulnon  of  his  orders,  had  taken  this 
particuku:  track,  and  was  not  left  at  liberty  to  exercife 
his  ji^ment  at  the  dividing  point,  for  the  benefit  of  all 
concerned,  as  the  infurers  had  a  right  to  infiH  upon.— 
The  jury  accordingly  found  a  verdift  for  the  defendant, 
being,  as  they  ftated,  unanimoufly  of  opinion,  <<  that  the 
•*  concealment  {a)  of  the  intention  to  go  to  St,  Domingo 
♦•  vitiated  the  policy.*' — Upon  a  motion  for  a  new  trial, 
it  was  inGded  on  the  part  of  the  plaintiff,  that  where  the 
termini  dquibus  and  ad  quos  remain  the  fame,  an  intended 
deviation  (hall  not  vitiate  the  policy,  if  the  lofs  happen 
before  the  fliip  arrives  at  the  dividing  point. — The 
4:ottrt,  however,  were  unanimoufly  of  opmion,  that  the 


. ^ ■  ■  ■■  ' ■'  ■       . 


•ftf)  This  caqooC  fo  properly  be  called  a  concealment^  as  a 
^fe€live  dcfciiption  of  the  voyage  in  the  policy.  A  conceal- 
9ipnt  is  geacrdly  underftood  to  mean  the  withholding  pf  fome 
inforqiation  material  for  the  infurer  to  know^  but  not  Deceffary 
to  be  inferted  in  the'  policy.^  But  the  defcription  of  the  voyage 
infured  muft  always  be  contained  in  the  policy  :  nor  do  I  ap- 
prehend that  any  vivi  V9^e  ^oipii\unici(tioj^  would  f upply  a  defHEi 
yi  thi^  <kfcnptiQa^  *     <  ^^ 

# 

flamtiff 
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|>laintiff  was  not  entitled  to  recover.-*Lord  Kenyan  fed, 
<«  I  will  not  now  enquire  whether  the  cafes  cited  were, 
or  were  not,  properly  decided  \  though,  perhaps,  if  this 
were  nsintegra^  I  might  have  entertained  fome  dovbis* 
It  is  fuffirient  that  thofc  cafes  have  been  d«cided,  and,  if 
the  opinion  which  I  gave  at  the  trial  tended  to  (hake  th<ir 
authority,  I  would  abandon  it :  But  it  feems  to  me  tli^ 
our  deciding  in  favour  of  this  defendant  will  riot  difturb 
any  of  the  authorities.    At  the  trial  ,fix  witiiefles,  who 
had  gone  many  voyages  to  JamaUa^  were  examined  on 
the  part  of  the  plaintiff,  refpe&ing  the  conflmon  couiie 
of  the  voyage,  two  of  whom  had  n^er  taken  the  noithern 
paflage,  and  the  other  four  faid  that  the  tputherh  was 
the  moil  ufual ;  and  that,  at  all  events,  the  captain  ought 
to  exercife  his  dlfcrction  in  each  particular  cafe,  whether 
he  ihould  take  the  one  courfe  or  the  other.     When  this 
policy  was  fubfcribed,  it  mud  be  taken  for  granted  tluffc 
the  defendant  knew  what  was  the  common  courfe  of  the 
trade,  and  expe£^ed  that  the  tnoft  ej^pedient  courfe  would 
be  purfucd  by  the  captain,  a6iing  on  the  emergency  of 
the  occafion :  But  in  fadl  that  difcretion  of  the  captain 
was  taken  away  in  this  ii>(ljince|  and  on  that  I  formed 
my  opinion.    That  v^as  a  moft  important  fa^  iu^d  ougiht 
to  have  been  communicated  to  the  underwriters."     Afr. 
Juftice  Afiurji  and  Mr.  Juftice  Grofc  concurred  in  thefe 
fentiments,  both  founding  their  opinions  on  the  want  of 
a  full  difclofure  of  the  particular  courfe  the  fiiip  was  to 
take,  as  being  a  circumftance  that  might  have  materially  . 
v;iried  the  rifle. — Mr.  Juftice  Lawrence  faid, — ^^  When 
the  motion  for  a  new  trial  was  made,  I  was  inclined  to 
think  that  this  cafe  fell  within  the  authority  of  the  (e- 
Veral  cafes  cited  by  the  plaintiff's  eounfel ;  and  that,  at 
the  {hip  was  taken  in  the  courfe  of  her  voyage  to  Janmca^ 
without  ftopping  at  St.  Domingo^  the  plaintiff  was  entitled 
to  recover :  But,  in  the  gourfe  of  this  dlfcuflloni  I  h^ve 
changed  my  opinion.    The  principle  on  which  thofc  cafes 
have  been  determined  is,  that  when  the  (hip  is  taken 
before  (he  comes  to  the  dividing,  point,  the  underwriters 
rim  no  additional  rift  by  the  ^gpt^^in's  intention  to  de« 
yiate  afterwards «,  and  therefore  it  is  to  bo  confidered  as 
if  np  fuch  intention  had  been  formed.    Now  if^  in  this 
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cafe,  the  (hip  had  been  captuitd  before  ihe  took  the 
4K)ithern  cotfrfey  I  (hould  have  thought  that  the  plaintiff' 
%n>uld  have  been  entitled  to  recover;  for^  in  that  cafi^ 
dieihip  would  have  run  no  additional-  nfj^i  But  here  >flw 
failed  iot  Jamaica^  hzy'm^  a  charter-party  to  ftop  at  At 
Doming^:  znd  when  ihe  can^e  to  the  dividing  point) 
winch  I  confider,  in  this  cafe,  to  be  that  where  flie  begati 
td  take  the  northern  courfe,  the  (hip  was  fubjefled  to 
a  Ti(k' for '  which  the  underwriters  did  not  make  thefn& 
felves  refponfible ;  for,  at  that  moment,-  they  were  eiv^ 
Aied  t<^have  the  benefit  of  the  captain'i  judgment,  whew 
ther  be  would  go  to  the  north  or  to  the  fouth.  If  it  ha<l 
appeared  that  the  captain  had  really  exercifed  his  judg*^ 
mcnt,  and  had  taken  the  northern  courfe,  as,  in  his  opx-^ 
hlon,  the  beft,  at  that  time,  without  being  influenced  by 
the  charter-party  to  go  to  5/.  Domingo^  I  (hould  have 
tihought  that  a  new  trial  ought  to  be  granted  :  But  I  un- 
derflfand  that  he  took  this  courfe,  not  after  exercidng 
tns  judgment,  but  becaufe  he  was  bound  to  go  to  Caps 
ffit^ta  M<^e :  and  therefore,  there  is  no  ground  for  fend4x 
Ing'this  cafe  to  a  new  trial,  though  the  jury  have  de-* 
dded  for  the  plaintiff  on  another  ground  which,  in  my 
d^ion^  is  not  tenabte  (a). 

Jv  --  . 


(a)  The  ground  on  wbicli  the  jury  decided  was,  that  the 
hot  difclofing  to  the  underwriter^  the  necelEty  of  the  (htpt 
going  to  Cape  Nicola  Mokf  was  a  coneealinent  which  vitiated 
the  policy  (vid.  fup.  329).  That  ground  feems  to  be. the 
principal  foundation  of  the  opinions  delivered  by  the  other 
three  judges.  And  indeed  it  would  fecm  that  the  voyage  in^ 
tended  was  not  the  voyage  ir^fured.  Vid.  fap.  184.  where  the 
difference  betureen  an  itiiend<4i  dcviaihth  and  a  £ffereni*u€yage  if 
ih^n.  In  this  cafe  the  defendant  paid  the  premium  into  court| 
whic)i  plainly  (hews  that  he,  or  thofe  who  condu£^ed  his  de^ 
fei^ce,  meant  to  r^fiit  the  plaintiff's  cl^m,  on  the  ground  that 
the  contrad  was  void  (A  ttdtio  ;  and  not  on  that  of  a  deina^ 
fion^  which  only  difcharges  the  itifui«rs  from  the  time  ik  take^ 
place,^but  does  not  entitk  the  iofured  to  a  letum  of  prenui^n^  ^_ 


t    « 


^3>  -Tvvi  ^p/^thdiPoluf, 


<  M 


5.  TA^  P^//f  infured  aimnft. 


tt 


.,The  rarious  jperils  agaioft  which. the  infured  means  to 
fa^  prote&edy  muft  Jbe  diftin£lly  enumcr^d  in  the  po* 
]icy«  .  Thefe  are  igeneialljr  eicprefied  in  a  jfonn  of  wa^ 
w^ch.  hits  been  long  .in  ufe;  and  being  dilated  by  dei 
anxiety  vhich  is  natural  to  perfons  who  haye^gijcstt  ob». 
j^l^s-^t-.fts^e,   have  been,  fo  multipliedj   and  arc  now, 
fo  coonprebenfive^  that  they  would  feem  to  afford  full  ffo^, 
te^Uon  againft  eyery  accident  or  misfortune  that  can  pofr*;] 
biy  happen  in  the  courfe  of  any  yopge,  .and  for  whi^ 
it  is. meant  that  the  infurer  fliall  be  anfwerable* 


There  we  cfrrain       There  arc,  howcvcr,  as  we  have  already  &eii» 
Hot  compre-       lofies  for  which  ft  is  never  meant  that  the  infurer  ibaO  be  - 
ifoifr  wotdi  *^  anfwerable,  fuch  loffcs  being  imputable  to  -the  owners  of . 
tKc  p»iiey.         the  {hfp,  or  to  the  nndler  and  itiariners  whom  they  employ^ 
Vidfupn,        rather  than  to  the  perils  of  the  fea.     Such  are  injuries 

oecafioned  to  goods  by  bad  (lowage>  by  being  cxpo&d  to 

wety  by  thefitt  and  embezzlement  of  tho  maftcr  or  ma* 

riners»  &c«  - 

Theciaufe  *  hfi      In  til  our  poUc'es  arc  inferted  the  words,  *  ^ftwmi 

^  lo/fi'  by  which  the  infurer  takes  upon  himfelf^  noc  oolf 

die  riik  of  future  lofs,  but  alfo  the  k^  if  wy$  that 

may  already  have  happened.    It  is  faid  (a),   that  this 

Jr  it  not  peculiar  cfaufe  IS  peculiar  to  Englifb  policies.     But  the  iame  thing 

to  En^tfji  poii.  j^-  exprcffed  in  the  French  policies  by  the  words^  «  fur 

*^  bonnes  ou  mau%jaijes  nouvelUi*  (i). 
'  This  daufe,  it  b  probable,  was  originally  inferted  in 
policies,  only  in  cafes  where  there  w^  reafon  to  fear 
that  a  lofs  had  already  happened ;  and  in  fucb  cafes  the  : 
infertion  of  it  neoefTarily  induced  the  paynieot  of  a 
higher  premium.  But  it  has  loi^  been  inferted  in  every 
policy,  as  a  matter  of  courie.  The  reafon  affigned  by 
Roccus  why  this  claufe  is  thought  unneceffiury,  and  tbere^ 
fore  not  inferted  in  the  policies  of  fomc  countries^  i^ 


(a)  P^f^S'  5  A^-  2^803.—! — (*)   YH.  JSmfiig.  ton.  Si. 
p  143.     FoihUr^  h.  t.  n.  %^% 

Ibsl 
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that  the  fate  of  the  voyage  being  anknowny  will  not  pre- 
judice the  infuranci(0). 

Natural  law  would  require  that  the  fubje£i  matter  of  an  PoUdc •  with 
inftiraice,  like  that  of  a  fale,  fliould  exift  at  the  time  of  UlJ^'^^Jj  ^ 
the  contra^ :  But  municipal  law  adds,  that  although  the  waieri. 
t&tfag  infured  may  poilibly  ho  longer  exift^  but  that  it 
had  perilbed  before  the  contract  was  made,  yet  unlefi 
tbi  irifured  or  iiis  agents  knew  thisj  at  the  time  the  cotf- 
WL&  was  made,  the  thing  infured  is^  by  a  fort'  of  fi£tii>ki 
of^Liw,'^  founded  on  the  good^  faith  of  the  infured^'fup* 
pcmdf  ftill'  to  exift,  fo  as  to  be  a  prdpdf  iVibje£i  of  infiir-' 
ai^y  and  notto  be' eohfidered  as  loft^'tB!  intelligettce  of 
the   lofs  arrives.     Or,  may  not  the  insurance,  in  fucb 
ovfeyibe  prefumed.lto  be  made,  as  it  .wtr^iMmc:^.^ 
ttawf   May  it  not  be' .  prefumed  to  have'  had  dtts  ^efi^ 
iftonce  while  the  fubje£l.  niatter  of  it  was^iti  :^b!eir|;^ 
aiid  .l^efore  ihe  time  when  the  rifle 'oommbnce^?,fUjpOfl^: 
thia  ground^  and  from  the  neceffity.  of  the  cafis^i  poll*  ■ 
cies,  with  thir  claufe,  arevdeemed  legal  cpntr^^Ar^uid. 
not  wagers;  nor  can  they^,  when  tigbttyTunderftood,  b&N' 
adduced  as  a  precedent  to  authorize  wager  infurances.:    ."> 

Though  thts>ckmfe  IS  itot  ihfertod  in  ibnKiof  the  f^ 
reign  pdicies,  y«t  it  muft,  in  many  cafes,  aS  Rectus  fup« 
pbfes,  be  neceiTarily  implied  in  the  contrafi:,  otherwife  it 
would  be  impoffible  for  the  merphant  to  be  infured 
againft  rifts  which  are  already  run ;  and  againft  which 
it  is  fOmetimesindifpenfaUy  necefTary^  for  his  fafety,  that 
he  (hould  be  infured.  For  it  often  happens,  in  the  cafes 
of  middle  voyages  in  diftant  parts  of  the  world,  and  in 
homeward  voyage^  that  the  rifk  is  whclly>  or  in  part,  ^UQqr 
befimre  any  infurance  can  be  efie^ted*  .  .\ 

It  bias  been  ijiid^  thiit  infurances,  loft  or  not  l^^  ^  are,.lt<feeiiiotaalM 
*c6rtainly  very  hazardous; — and  that  the  premium  iS/nweliazirdoiMj 


^  gieatto  proportieii^^i).-4-Why  an  infurance  hqre  is  more 
hazardous,  only  beeaufe  it  is  joade  after  the  rifle  has  beea 
beguai  or  even  ended,  in  a  diftant  part  of  the  world,  is  not 


••ff^ 


(«)  Rocauf  h.  t.  ik:i75«-*— (j)  Parkt  2$^  yii.  Molfy,  b.  %. 

very 
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vtfrjr  obvious.  Fratid  out  of  the  cafe,  it  would  fecm  thtt  if- 
there  be  any  difii^rence,  inftcad  of  behig  the  ground  «f  \ht'' 
increafc  of  preiYiiuAti  it  is  rather  in  £aVDur  of  the  infurer, ' 
who  may  reafonibly  be  fuppofed  to  (peculate  better  updn 
the  occurrences  of  the  time  part,  even  in  &}{Vanf  parts  (if 
the  world,  than  upon  thofe  of  the  time  to  eome.    An 
underwriter  would  be  better  able,  iat  Icaft  in  time  of  war^  ' 
to  eftftnate  the  rilk  of  a  voyage  from  the  coaft  of  J/pcd  ' 
.  to  Jamaica,  two  months  after  it  was  begun,  than  ,twa 
months  before. 


6/  Tbff  Powers  of  the  infured  in  cafe  of  MisforiUnii. 

It  was  formerly  doubted  whether  the  infured  could  tffe 
his  endeavours  to  recover  the  goods  which  had  been  loft,  ^ 
or  in  prcferving  fuch  as  had  been  favcd,  without  waving 
his  right  to  abandon  (c).     To  obviate  this  doubt,  a  clanfe 
was  introduced  into  the  policy  to  enable  the  infured  in  cafe 
*  of  any  lofs  or  misfortune,  to  employ  .aft  necedary  means 
for  the  defence,  fafcguard,  and  recovery  of*  the  goodis  rt 
(hip  infured,  without  prejudice  to  the  infurance,  and  if  * 
the  charge  of  the  infurers,  to  which  they  bind  therh* 
felves  to  contribute  in  proportion  to  their  refpedtive  fub*-- 
fcriptions.  ' 


7.  Tbe  Promife  of  the  Infurers  j  and  their  receipt  for 

the  Premium. 

\        The  next  claufe  in  the  policy  is  that  by  which  the  in- 
furers bind  themfelves  to  the  infured  for  the  true  per- 
formance of  their  contradi,  and  confefs  themfelves  ptid 
the  confideration  or  premium,  by  the  infured,  after  the 
rate  fpecified. — ^The  premium  is  fo  called  becaufe  it  is 
^         paid  primo^  or  before  the  contra£t  ihall  take  ttkCt  (h). 
The  Tfceipt  for       It  is  true  that,  in  praftice,  the  premium  is  not  always 
in!y^o""lccTJl  P*^*  ^^^  *^  P^^^^y  **  underwritten.    Infurances,  as 

Ibe  infuie'f  from 

c»bjc<5tiiig  thf  - 

want  of  cooti*  *         •-  '       - 

dcraiiao. 


(«)  Cafaregu,  Difc.  3*  i.  J4* r(«  PolWr,  Ll.  •;$;. 


Ch.  yin.  §  3.]    Its  Requyiies^tbe  Promife.  3$5 

has  been  already  obfervedy  are  feoerallf  efPeSed  by  th^ 
intervention  of  brokers,  and  open  accounts  are  ufually 
kept  between  them  and  the  underwritersi  in  which  they 
make  themfelves  debtors  for  all  premiuxns.  Indeed  it 
is  laid  down  by  the  French  writers,  that,  by  the  lufage  of 
(tadp,^  the  infurer  is  to  look  to  the  agent  who  is  employed 
tb^effef^  the  policy,  for  his  premium  {a). 
*  Sometimes  the  credit  is  given  to  the  infured  himfelf*  If 
diere  be  no  exprefs  agreement,  it  would  feem  that  the  agent 
or  broker  is  prim&  facie  liable.     Perhaps  in  fuch  cafe  an  ^ 

aflion  would  lie  againft  either,  unlefs  the  principal  hat 
paid  the  premium  to  the  agent ;  in  which  cafe  the  wri- 
ter^ on  this    fubjc£t  are  of  opinion  that  the  agent,,  is 
alone  rcfponfible  {b). — ^But,  whichever  is  liable,  the  fn- 
furcr  may  recover  the  premium,  and  indebitus  ajfumffit   r'^f^^'"*!,*/' 
will  lie  for  it  (r),  notwithftanding  the  formal  acknow-   r^r  the  premium, 
ledgement  of  the  receipt  of  it  in  the  policy^  which  is  not .  tbcTecJiprof  the 
inferted  there  as  conclufive  evidence  of  the  a&ual  pay-   ini^urcr. 
ment  of  the  premium,  but  to  preclude  the  neccllity  of 
proving  it  in  cafe  of  lofs. 

The  payment  or  non-payment  of  the  premium,  there-  The  non-pay- 

e  i_  /ffv  .i_*i»  *¥-•  •         fncnt  of  the  pre- 

lore,  can  have  no  cffett  upon  •the  mfurance.    Every  m-   mium  cannot 
furcr  may  infift  on  being  paid  the  premium  before  he  fub-   *?*^  the  vaii- 
fcribes  the  policy  ^  but  having  once  fubfcribed  it,  and   trad, 
given  credit  for  the  premium,  no  matter  to  whom,  he 
(hall  not  afterwards  be  at  liberty,  when  a  lofs  has  hap- 
pened, to  obje£l  die  want  of  confideration  for  his  pr«7 
raife. 

There  is  no  fixed  rule  to  afcfertain  the  rate  of  the  pre- 
mium in  any  cafe.  This  mud  always  depend  on  the 
agreement  of  the  parties;  and  therefore  the  premiun^ 
whatever  it  may  be,  is  always  reputed  to  be  juft  and  fair, 
if  there  be  no  fraud  or  furprize  on  either  fide,/  If  the  na- 
ture of  the  riik  be  fairly  an.l  fully  declared  by  the  infured, 
the  infurer  can  never  difpute  the  payment  of  a  lofs,  on 
the  ground  of  the  fm;illnefs  of  the  premium  i^d). 


(a)    Vaiin^  art.  3.  h.t.  p.  3a.  Potlier,  h.  t.  n.  98.  Emerlg\ 

torn,  I.  p.  149. [b)  Vid.  Savary,   liv.  3.    c.  2.    Emerix.  j 

torn.  I.  p.  148. (f)  R.  Jjcifan  v.  Colegravep  Cartb.  338.  ;[ 

{d)  Vid.  Emrig.  torn.  2.  p.  ^. '  *  ^  '^ 

%.  Tht 


33«  OftbePoUcf.  JUL 


8.  The  common  Memorandum. 

Thecommon  memonindum  next  follow8»  forthe  purpofe 
of  confining  infurances  to  their  onlj  proper  6bjed>  nameln 
an  indemnity  againft  real  and  important  lofles  arifing  from 
the  perils  of  the  fea,  and  to  obviate  all  fubjeds  of  liti- 
gation aboat  trivial  lofles,  and  loiTcs  arifing  from  the  pe- 
rifliable  quality  of  the  goods  infured*     For  this  porpofe^ 
it  is  now^  by  this  memorandun)^  conftantly  ftipuhted 
in  all  our  policies,  that  in  the  cafe  of  certain  eoumerated 
Suticles,  of  a  quality   peculiarly  perifliaUe^  the  infozcr 
(hall  not  be  anfvrerable  for  any  partial  lofs  whatever  )  tfaaCy 
in  the  cafe  of  certain  others,  liable  to  partial  injuries 
but  lefs  difficult  to  be  preferved  at  fea,  he  Ihall  only  be 
liable  for  partial  lofles  above  five  per  ani.  \  and  that,  ti 
to  all  other  goods,  and  alfo  the  (hip  and  freight^  he  ikall 
only  be  liable  for  partial  lofles  above  three  fer  cmt.    Bot 
diere  is  an  exception  in  this  memorandum  of  all  loSsSp 
however  fmall,  of  the  nature  of  general  average  i  or  wfaeit 
the  ihip  is  ftranded  :  But  this  lad  exception  is  ooljlbuod 
in  the  policies  of  private  underwriters  («)• 

9.  The  Date  atf^  Subfcriftim. 

Sua  iafttrcd  in-       "^^  ^^m  infured  is  generally  placed  in  the  fubfcrip- 
fai«i.  tion  after  the  fignature,  in  the  underwriter's  hand-writ- 

ing, and  in  words  at  lengthy  not  in  figures,  which  aie 
eafily  altered  or  changed*  But  it  is  not  indifpenlaUy 
neteflary  that  the  fum  ihall  be  fpecified  in  the  policy: 
An  infurer  may  bind  himfelf  to  pay  the  value  of  the 
effefls  infured,  or  a  given  proportion  of  it^  without  fixing 
that  value  in  the  policy  (b.)  But  this  is  not  ufual  in  pradicc.  \ 
D«te,  A  policy  of  infurance,   like  every  other  contradl  is 

writing,  ihould  have  a  date.    There  are  few  inftruments 
to  which  the  true  date  is  more  neceflary.     This  date^ 


{a)  Vid.  fup.  0.7.  f.  5.  where  the  ful]je£^  of  this  memoffaa* 
dum  is  fully  eoofidered.— — (^)  Vid.  Poibler^  h«  t.  o.  75.  £sMnf« 
t«Q.  u  p.  57* 

9  whq^ 
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when  compared  with  the  dates  of  fafts  conncfled  with 
the  tranfaftion,  fcrvcsto  difcover  whether  there  be  reafon 
to  fufpcfl  any  fraudulent  conceai!inen:,  at  the  time  of  any 
of  the  fubfcriptions  to  the  policy. 

, .  The  date  is  not  infcrtcd  in  t!ie  body  of  the  policy ;  for,  E«ch  umfcrwrU 
as  each  fubfcription  to  a  policy  makes  a  diftincl  contract,  date 
each  underwriter  fcts  down  the  day,  month,  and  year  of 
his  own  fubfcription. 

.  Xhis  praSice  is  preferable  to  that  which  prevails  in  J^^'c*  ia 
France^  where  the  firll  underwriter  puts  a  date  after  his 
.J^gnaturcy  and  the  reft  fubfcribe  without  adding  any 
datie ;  at  lengtli  the  notary  or  broker  clofes  the  policy 
with  the  date  of  the  firft  fubfcription.  This  pra^ice,  at 
Mmmgonyx^l^  obferves,  muft  afford  frequent  temptations 
^  fraud  i  and  he  laments,  that  though  great  endeavours 
Ivid  h^tn  ufed  to  introduce  the  Engli/b  praflice,  this  had 
jb^en  without  eficct  {a). 


v..  10*  The  Stamp. , 

The  laft  requifitc  of  the  policy  is  that  it  be  duly^ 
ftamped. — ^Upon  the  fubjeft  of  the  ftamp  dutlc  impofed 
on  this  contra6>^it  will  be  only  neceflfary  to  infert  here 
the  fubftancc  of  the  flat.  35  G.  3.  c.  63.  and  this  will  bd 
c^^ne  the  more  fully,  becaufi;  it  contains  many  regulations  ^ 

Vith  which  it  behoves  every  perfon  concerned  in  the  bufi« 
.nefs  of  marine  infurances  to  b^  ^cU  acquainted. 

'  This  2iGty  which  is  declared  not  to  extend  to  infuratlces 
(m  Irres,  or  againft  loiTcs  by  fire  \h\  repeals  all  former 
ftanip  duties  on  marine  infurances  fr)i  and  impofcs  *  On   ^  •»   A  ^9*^0 

■'•  every  policy  of  infurancc  upon  any  fliip,  goods,  or  Iner*  »vt,  v  i^  .  ^nd 
«  chandizes,  or  upon  other  prop  rty,  the  following  du-   f^la^Jiwl  pwi'Jf 

*«  tics,  viz. — Where  the  fum  infured  amounts  to  lool.  a  loo*. 
*  duty  of  as.  6di»  and  fo  progreflSvely  for  every  fum  of 


«h 


r 

(a)  Vid.  Emerlg.  torn.  I.   p.  4;.— — — 1^)  Seft  a.— — — 
\c)  Sea.24* 

Z  <  ioqL 
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W>)cre  ihe  prc- 
m'uKn  <i(ies  not 
txcecd  i^ot.  ^r 
ffir/.only  IS.  3d. 


^^^  Tn/Ach 
caic,  the  ftaffip 
may  be  2S.  6d. 
fur  every  luol. 


J.  10.  Where  ^he 
fum  infured  on 
homeward  voy- 
afei  exceeds  the 
inceret^  of  the 
infufcdbyioooL 
and  the  ft  amp  is 
It.  3d.  /t>  ceat, 
or  500L  where  it 
M  at.  64.  the  ex- 
eeCt  of  duty  mzj 
btaUuwcd. 


f.fi.  Every  con- 
iraa  Ihall  be 
deemed  a  poliqr 
which  Ibewt  the 
premiomy  riftt, 
?umin(«ircdyand 
naniei  •!  'm» 
ktnn. 

f.  12.  No  policy 
to  be  for  a  logifcr 
terra  rhan  i% 


looL  infiired:  And  where  the  fum  iiifurcd  is  leij  thait 
jocl.  the  like  duty  of  2s.  6d. :  And  where  it  exceeds 
lool.  or  any  progrcfFive  funis  of  lacl.  each,  by  a  frac-* 
tional  part  of  lOoI-  a  like,  duty  of  2s.  6d.  for  crcry 
fuch  fractional  part :  And  where  the  premium  Ifcna  fide 
paid,  or  contracted  for,  (hall  not  exceed  the  rate  of  los. 
and  the  fum  infured  amounts  to  icol.  a  duty  of  is.  3d. 
and  fo  progreflirely  for  every  locl.  and  the  fra£lionaI 
part  of  every  icol.  infured  (a). 

*  Provided  ihat  where  the  premium  (hall  not  exceed  io». 
per  cent,  ^nd  the  fum  infured  amounts  to  aosl.  or  up-^ 
wards,  a  (lamp  of  2s  6d.  may  be  ufed  for  every  sccl, 
infured,  inftead  of  llampc  of  J8.  3d.  for  every  lool.' 
.  <  Provided  tluu:  where  an  infurance  is  made  on  goods 
.on  board   a  fhip  fpecifically  named   on  a   homeward 
voyage,  and  the  foni  infured  is  found  to  exceed  the  in- 
tereit  by  icool.  or  upwards,  where  the  duty  is  1.3d. 
per  cent,  or  500I.  where  \t  is  as.  6d.  and  upon  oath 
of  the  true  value  of  the  intere{l>  and  on  produdion 
of  the  policy  within  a  month  after  landing  tlie  goods  in 
Great  Britain^  and  on  proof  of  the.-return  of  premium 
by  the  fevfral  underwriters,  on  account  of  fuch  fliort 
«•  ihterefi,  the  connniflioners  may  allow  for  the  excefs  of 
duty,  provided  the  policy  be  delivered  to  the  conunif- 
fioners  to  be  cancelled,  and  the  intereft  infured  be  not 
Talued  from  the  policy.' 
«  And  every  contra£l  for  any  fuch  infarance  fliall  be 
-printed  or  written,  and  (hall  be  deemed  ^ps/icy  tfinjwr^ 
ancey  in  which  tlie  premiom,  the  rifk  inftnred  againft, 
the  names  of  the  underwriters*  and  the  fums  infured, 
fball  be  fpecified,  in  default  whereof,  every  fuch  infu- 
rance ihall  be  void.' 
<  And  no  policy  upon  any  (hip,  or  (bare  therein*  (hail 
be  made  for  any  certain  term  longer  than  1 2  calendar 
months  ^  and  every  policy  foe  a  longer  term  Ihall  be 
void.' 


(a)  By  41  &.  III.  c  10.  ^  j^  all  tbefe  duties  arc  doubled.  VitL 

ipf»340. 

•  Proviikl 
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.  *  Provided  that  any  lawful  alteration  in  the  terms  of  §.  ts.  AoyaM 

«  the  policy  may  be  made  after  it  has  been  underwritten,  ma^^i"  "*J  J^ 

*  and  that  no  additional  ftamp  be  required^by  reafon  of  *;<jy»  ^^^^  "<>• 

*  fuch  alteration ;  fo  that  it  be  made  before  notice  of  the  ^f  the  nflc,  if 

*  determination  of  the  rift:  orieirially  infured :  that  the  «he  premium. 

...  ,  IV  ciceed   io«.  fit 

*  original  premium  exceed  los.  per  cent,  y  that  the  pro-  mm/. 
•pcrty  of  the  thing  infured 'remain  the  fame;  that  the 
'alteration  (hall   not  prolong  the  term  infured  beyond 

*  the  period  allowed  \  and  that  no  additional  fum  (hall  be 
« infured  by  fuch  alteration.* 

«  And  10  fuch  infurance,  made  in  Great  Britain,  fhall  be  §•  i^-  ^**  ^n^"* 

*  given  in  e\'idcnce,  or  fliall  be  good  or  available  in  law,  avaiiabJt  in  Uwg 

*  unlefs  ftamoed  with  the  ftamp  to  denote  the  rate  of  »'?**^  /*"*T  ^ 

,  .  ,        _  ftampedy— and 

*  duty«  01  fome  higher  duty,  contained  in  this  act ;  and  no  pohcy  to  M 
« it  (hall  not  be  lawful  to  ftamp  any  policy,  after^the  in-  I'^Z^^^^ 

^  furance  (hall  be  printed  or  written,  under  any  pretence  fw*««** 
«  whatfoever/ 

«  And  every  perfon  who  (hall  make  6f  efkGt,  or  pro-  ^^{'^^^^ 

*  cure  to  be  made  or  etfeded,  any  (uch  infuraiice,  or  (hall  •«  infurance, 
«pay,  or  agree  to  pay,  any  premium  thereon,  or  (hall  ^emmm,^/ 
«  enter  into  any  contraift  for  fuch  infurance,  unlefs  it  be  «»"?"*»»«  f«f 

'  '  an  infuianct, 

*  printed  or  written,  being  fir  ft  duly  ftamped  with  the  proper  unicf*  duly  ^ 
<  ftamp,  or  one  of  higher  value,  (hall  forfeit  500I. ;  and  (wufisooi 

*  all  brokers,  agents,  &c.  negotiating  fuch  infurance,  or  Broken  nefo- 

'  printing  or  writing  any  agreement  for  fuch  infurance  furancet"to  fUJ^ 

*  before  the  fame  be  duly  ftamped,  (hall  alfo  forfeit  500!/  ^'  5*-'®*- 

*  And  it  (hall  not  be  lawful  for  any  broker,  8cc,  negotiat-  f  •  16.  And  their 
'  ing  fuch  infurance,  to  charge  for  brokerage,  &c.  or  for  '^  *"**' 

*  any  premium  paid  thereon,  unlefs  the  fame  be  printed  or 

*  written  and  duly  ftamped  j  and  every  fum  fo  paid  (hall 

*  be  deemed  to  be  paid  without  confideration.* 

*  And  any  infurer  or  underwriter,  who  (hall  receive  $•  t?-  A^qr  per- 

*  any  premium,  or  pay  any  lofs,  upon  fuch  infurance,  unlefs  wrthwTI'tf.mp, 

*  it  be  written  or  printed  and  duly  ftamped ;  or  any  perfon  ^^  «j"<^"»«<l  m 

*  who  (ball  be  concerned  in  any  fraudulent  device  to  evade  evade  cne  tt»mp 
« the  duties  impofed  by  this  ad,  fliall  forfeit  for  every  J^"**  '**  ^*"^^* 

*  offence  500I.* 

*  But  it  being  cuftomary  for  the  Lctidon  AJfurance,  and  §.  18.  Bur  the 

«  Ro^al  Exchange  Affurance  Companies  to  prepare  a  label,  cTmpani^"^^^ 

^  containing  the  heads  of  the  infurance  propofed,  (Igned  by  in^ke  >f  ^c<- 

•  r   ^  •  €»k1  menti  ff  mfo^ 

*•   *  '**c  raowf  on  ««• 
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ll^mj>e<)  1  .w^i,     c  the  infurcd,  from  which  the  policies  arc  nfterwards  made} 

piuvide<(  the  *         i  .  i  t  i        •        '  -  .,,... 

poiiciev  b(  riMde     ^"^  It  would  DC  incotivcnicnt  to  require  the  pohcies  m 

irfi«f!*  ^  ^^^'       *  ^'^  cafes  to  be  immediately  made  out,  it  is  provided, 

^  that  the  officers  of  thofe  corporations  (hall  not  be  fubject 
^  to  any  of  the  above  penalties  for  making  any  agreement  to 
^  infure  by  fuch  unflampeJ  label,  provided  the  day  on 

*  which  it  was  made  be  truly  exprefied  in  words  at  Icngdiy 
^  and  a  policy  be  made  out  in  purfuance  of  the  agreement, 

*  and  according  to  one  of   the  forms  annexed  to  this 
.  <  a£l  {a\  and  duly  executed  and  ftamped  within  three 

*  office  days  from  the  date  of  the  agreement.* 

Fi.rrher  fffuU.       TKis  aft  alfo  contains  regulations  for  the  providing 

paper,  8cc.  at  the  public  charge,  and  the  diftributing 
of  (lamped  policies,  where  the  fum  infured  is  not  under 
jCjOOol. — and  for  (lamping  paper,  &c.  brought  to  the 
office  ;— for  appointing  an  office  in  London  near  the  Royal 
Exchange  J  for  the  didribution  of  policies  properly  (tamped  \ 
dire£ling  the  mode  of  taking  bonds  fiom  perfons  to  whom 
policies  are  delivered  on  credit,  and  keeping  proper  ac- 
counts with  them ;  with  dircftions  for  granting  new 
policies  in  lieu  of  policies  damaged ;  or  where,  by  mif- 
take,  a  wrong  (lamp  has  been  ufed,  or  fubfcriptions  have 
not  been  obtained  to  the  amount  of  the  (lamp,  on  pro* 
ducing  another  policy  made  out  for  the  fame  rifle,  pro- 
vided it  be  brought  to  be  cancelled  in  ten  office  day^  after 
the  date  of  the  fubfcription,  or  (if  on  an  outward  voyage) 
after  the  fliip  has  failed. 

By  the  41  G.  By  the  (lat.  41  G.  III.   c.  lo.  §  i.  all  the  duties  im- 

di't^c,*"  !i«  '**'^*  PO*"^^  ^y  *^  ^^^"^  ^^  *^^  doubled, 

doubled.  By  (lat.  41  G.  III.  C.99.  «  Where  the  premium  fhall 

By  42  {?.  III.  c  ^Q^  exceed  the  rate  of  20s  .per  cent..  one«half  of  the  duty 

thepremiu-n  <'of  25.  6d.  impofcd  by  the  flat.  35  G,  III.  c.  63.  and 

STJl^'r^^r"*  *  one-half  of  the  additional   duty  of   2s.  6d.   impofed 

the  duties  iiaii  «  by  the  (lat.  41  G.  III.  c.  10.  (hall  ccafc  and   deter* 

au  iinp^fcd  bj  '  mine }  and   there  (hail   be   payable  upon  every  infu- 

ihe  «bov€  aflt;  ,  ^j^cc    where  the  premium  (hall  not  exceed  the  rate 

wncrr  il  docs  njt  *   .  , 

•kcccd  101.  f4r    <  of  20S.  per  cent,  the  like  duties  only,  as  are  by  thofe  two 


(a)  Vid.  Appendix,  No.  %.  II.  UL 
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'  afts  impofcd  upon  infuranccs  where  the  premium  (hall 
•  not  exceed  the  rate  of  los.  pe^  cent,  on  the  fum  in- 
«  fured.' — Thefe  duties  fccm  to  bclnferted  without  varia- 
tion  in  the  fchedule,  which  will  be  found  in  that  extra- 
ordinary compofition,  the  (lat.  44  G.  III.  c.  98. 

In   the  cafe  of  Marfden  v.  Reid  {a\  the  court  deter-   The  evidentc  ta 

•    •  i_       p<ove  who  «|ra« 

xnmed,  that  if  a  feparate  flip  of  paper,  contammg  the   rhc  iirfl.und«r. 

name^  of  the  underwriters,  in  the  order  in  which  they  had  'l'^%^\'^,,^,l^^ 

been  applied  to,  and  had  agreed  to  underwrite  the  policy   w^i  m^de,  if  in 

(which  was  different  from  that  in  which  their  names  ap-   J!^'^I^"5lw^d! 

peared  on  the  policy),  be  produced  to  (hew  that  the  per-. 

fon  who  (lands  iiril  in  this  lid  was  the  perfon  to  whom 

a  reprefcntation  was  made  \  this  cannot  be  received  in  evi- 

dence  unlefs  it  be  (lampcd>  becaufe  it  has  tlie  tSt&.  of 

fliewing  that  the  contra£t  entered  into  was  different  from  < 

that  which  appeared  on  the  face  of  the   policy.-  The 

report  of  this  cafe  does  not,  however,  (late  what  ftamp 

this  flip  of  paper  required.     It  cannot  be  confidered  either 

as  another  policy^  for  it  poflefTes  none  of  the  requifites  of 

1^  policy  ;  nor  as  a  memorandum  of  an  agreement ;  for  it 

has  no  refemblanee  to  an  agreement.     And  the  obj^A  of 

the  a£l  feems  to  be,  to  fecure  the  payment  of  the  duty, 

as  thereby  regulated,  and  no  more. 

A  memorandum  on  the  policy  extending  the  time  of  A  mfmorandum 
(ailing  beyond  that  which  was  originally  limited  by  the  [^me  o7raibn( 
policy,  being  made  before  notice  of   the  determination  J^*!"''^**  ""  ^^"^ 
of  the  ri(k,  does  not  require  a  new  (lamp ;  this  being 
within  the  provifo  contained  in  the  13th  feAion  of  the 
flat.  35  G.  III.  c.  63. 

Thus : — An  infurance  was  made  on  the  jth  of  February  Ke^JltrgtHi ^. 
iSoo,  from  the  Havannah  to  Najfau  in  New  Providence^  ^:^'*'  '^'^^ 
upon  goods,  and  alfo  *  M^on  Jbip  or  Jhips  failing  betnveen 
^  the  \Jl  of  OBohcr  1799,  and  the  ift  of  June  1800  inclu' 
^Jivt.  Afterwards,  by  a  memorandum,  written  upon 
the  policy  on  the  nth  of  June  1800,  it  was  agreed 
to  extend  the  time  of  failing  to  the  i  ft  oi  Auguft  i8oo* 


(j)  3  Eqfl  $'J2,  inf.  ch.  10.  §  I.    Vid.  R9geri  ▼.  M'Carthy^ 
3  £J^,  Rep.  106. 

Z  3  —The 
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—The  (hip  failed  on  the  i8th  of  July  i8cx>,and  was  loft. 

-—It  was  objeded  that  this  memorandum  fo  far  varied  the 

comrade  ftated  in  the  policy^  as  to  require  a  new  ftamp, 

without  which  it  could  not  be  given  in  evidence. — But 

the  court  held  that  this  memorandum  required  no  new 

(lamp,  being  within  the  provifo  of  the  13th  fedion  o( 

the  ad  {0). 

fttV  V.  Pmtttn,        But  where  an  infurance  was  made  in  Septeinhcr  i8o4» 

•  g^t  373'        0n  <  Jhi^  and  ota-fiti   in  a  voyage  upon  the  foudiern  virhalc 

^ut  a  policy  on   fifiiery^  out  and  home  -y  and  in  Mar^b  1 805,  long  after  the 

il/"  Mnnor/by  f**^°8  ^^  ^^^  '^^P*  ^"^  ^^^^^  ^'^  ^^^  commenced,  in  con- 
^fcnr,  be  ai-  fequcncc  of  fomc  mifunderftanding  as  to  the  broker*s  in-. 

«n<t^oJ'i"with.  ftru£lipns,  the  underwriters,  upon   application  made  to 
oui  a  aew  damp,  ^j^^^^^  ^^  ^j^^  infured,  agreed  to  alter  the  policy,  by  iu- 

dorfing  on   it  a  memorandum   in  tliefe  words :   ^  It  is 

•  hereby  agreed  that  the  intcrcft  on  this  policy  (hall  bc 

•  on  Jbip  and  g^odsy  inftcad  of  ftfifi  and  out -fit ^  as  origi- 

•  jially  declared.' — ^Thc  (tiip  was  loft,  and,  in  an  action 
on  the  policy,  it  was  determined  that  the  Qut*iit  origin 
nally  infured,  being  eflentially  different  from  gxdsj  to 
which  the  policy  was  by  the  memorand^m  made  tp 
apply,  the  cafe  did  not  come  within  the  above  ex<* 
ception  *,  and  that  therefore  the  policy,  after  the  alte* 
ration,  required  a  new  ftamp.  For  though  that  clau(e 
enables  the  parties  to  mal^e  any  alteration  in  the-i^nnr  wr 
conditions  ol  a  policy,  it  requires  that  the  thing  rnfuni 
jhall  remain  tlie  property  of  the  fame  perfon^  But  here 
the  thing  in(\ircd  coukl  not  retnain  the  property  of  the 
fame    perfon,    becaufe,    by  the  memorandums   it  *was 

p^mtombMid  changed  for  fomething  elfe. —  But  the  court  held  that  it 
ihc  fame  (hip,  ^^^  ^^^  ^^  y^  inferred  from  hence,  that  where  there  is  a 

in  the  fame  acU  •        • 

venture,  may  be  fucccfBon   of  cargocs,  on  board  the  fame  fliip,  in  die 
cimV^iicT.  ****  courfc  of  the  fame  voyage,  thcfe  may  not  be  the  fiibjcd 

fnatter  of  the  fame  infurance  under  the  denomination  of 
goods  t  For  though  the  parts  of  which  it  confifts  are  not 
co^xifting,  but  fucceffive,  and  in  kind  and  quality  \rhoVij 
diflfimilar;  yet  the  adventure  continues  the  fame,  and  the 
fubjcft  matter  retains  its  original  denomination  of  gecds. 


(a)  Sup.  339. 

^     '     •  $€&. 
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Sea.  IV. 
When  a  policy  may  be  alter ed  or  correSleS, 

THOUGH  a  policy  of  infu ranee,  not  being  under   ^,JI^*XuiT^ 
ieal,  is  but  a  fimple  contra£t|  yet,  it  is  always  loolced   confcnt  of  par- 
upbn  as  an    inftrumcnt   of  great  folemnity,  being  the   titoriry  of  «i» 
only  evidence  of  a  contraft  of  the  utnioft  importance  to   *«**'*• 
the  parties  intcrefted.     The  general  form  of  the  poUcyj 
which  has  been  for  many  ages  nearly  the  fame,  is  never 
«itered,  but  with  the  utmoft  caution,  and  apon  very  great 
confideration  (a) ;    and  therefore,   when  once    a  policy 
has  been  filled  up  and  underwritten,  no  alteration  9an  be 
made  in  if,  but  by  the  confent  of  all  parties,  or  by  the 
authority  of  a  court  of  equity,  or  jTcrliaps  a  court  of  law^ 
and  then  only  in  a  cafe  where  fomething  has,  by  miftake 
or  fraud,  been  iuf**rted  or  omitted,  contrary  to  the  mani* 
fcft  intention  and  the  real  agreement  of  the  parties.     Andl 

*  very  clear  cafe  of  this  fort  mnft  be  made  out  by  unquef* 
tionable  leftimQiiy  to  warrant  fucli  alteration. 

But,  rfie  following  eafcs  will  fliew,  that  where  fuch  a  ^i  «  clear  cifiw 

cafe  is  made  out,  the  court  will  direct  die  alteration  to  direAUieakerl- 

be  madcj  even  after  a  Ipfs  has  happened.  ^^^^ 

An  infurance  was  made  on  a  (hip,  *  At  and  from  HenJtiev.  Rop. 

*  I^fidon  to  O/lfffJ,  from  thence  to  Rbttfrdam^  and  from  3  f^,^  *  ^'^ 

*  thence  to  the  Canaries ;  warranted  an  ()fitnd  (hip.* — ^The       . 

(hip  was  taken.     The  infured  brought  his  bill  to  have  tlie  done, even  after  a 

policy  re&ified,  according  to  the  intention  of  the  parties;  K*  •  *!^*  {'*^ 

by  ftating  the  voyage  from  Oftend  only,  and  not  from  appear  to  have 

London.— Hh^  evidence  in  fupport  of  the  plaintiff's  cafe  ^^"iS^^^'^JJ 

appearing   to  be  contradi£loiy,  his  bill  was  difmifled.  » p^^P"  €••<«  f«* 

Lord  Chancellor  Hardwicke,  in  delivering  hi«  opinion^  teV^e. 
faid,-.-<^  No  doubt  but  this  court  has  jurifdiAion  to  re- 
lieve, in  refpedi  to  a  plain  miftake  in  contracts,  if  re- 
duced into  writing  contrary  to  the  intent  of  the  parties. 

And   though  the  plaintiff  comes  to   do  this  in  a  very 


(*)  Vid.  X  SUn.  54. 

z  4  harlli. 
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harih  cafe ;  namely»  upon  a  policyi  after  a  lofs  has  hap* 

pened,  to  vary  the  contraft  fo  as  to  turn  the  lofs  on  that 

infurer,  who  othcrwife,  it  is  admitted,  cannot  be  charged  \ 

yet  if  the  cafe  be  fo  ftrong  as  to  require  it,  the  court 

ought  to  do  it.     The  ftji  queftion  is,  whether  it  fuf-. 

ficiently  appears  to  the  court,  that  this  policy,  which  is 

a<:ontra£l  in  writing,  has  been  framed  contrary  to  the 

intent  and  real  agreement  of  the   parties;  znd  Jicondiy^ 

fuppofing  it  fo,  whether  this  be  fuch  a  cafe,  under  the.cir- 

cumllances  of  it,  and  the  nature  of  the  trade,  as  that 

the  court  ought  to  interpofe  and  relieve." 

iJottiwfy.LomJ.^      So,  where  a   policy   ftated   that  the   adventure   was 

l^r*  '  towmmcnce  from  the  departure  of  the  (hip  EyUs  from 

j^^"~r~~       Fort  St,  George  to   London ; — upon    a   bill    filed    by  the 

weie  given  to    infurcd    it  appeared  that   the    owner  had    direded  an 

•Imrncncc'liim  inliirance  to  be  made,  "  to  Comnience  from  the  (hip's 

It**  Md'^t''^  jiriW  zt  Fort   St.  George;''   that  a  label,  agreeably  to 

was  made  fom  thcfc   Initru£lions,  had   been  entered    in    a  book,  and 

fJriurencm  yf :  figncd  by  the  agent  and   two  of  the  directors   of  the 

Acouriofiquity  LondoH  jiffurance.  and  that,  by  miftake,  the  policy   was 

ordered  u  to  Lc  .  • 

f^ud,  made  out  different  from  the  label.     I'he  lofs  happened 

after  the  (hip's  arrival  at  Fort  St.  George. — Lord  Chancel- 
lor Hardwicke  determined  that  the  label  which  contained 
the  names  of  the  (hip  and  of  the  mafter,  the  premium, 
and  a  defcription  of  the  voyage,  was  a  memorandum  of 
the  agreement,  in  which  the  material  parts  of  the  policy 
were  inferted ;  that  though  the  policy  was  ambiguous, 
jet  the  label  made  it  clear ;  and  as  it  was  only  the  mi£> 
take  of  the  clerk,  it  ought  to  be  re&ified  according  to 
the  label. 

When  an  underwriter  agrees  to  alter  the  policy   in 

order  to  corred  a  miftake,  he  ihall  not  afterwards  objedk 

that  he  ou;^htto  have  had  an  increafe  of  premium.  " 

Thus : — An  agent  had  imlruAions  to  procure  an  in- 

^m,  s'aik.  444.     furance   oh    goods   on  board  the  Mary  galley,  Captain 

^       ^Z     T       Hill. — The  agent   carried   the  letter  to   one  StMs.   a 

An   undrwtiter        .  o      •  ^  ^    %*»»^tf^^     m 

agrc  i  I.,  aiur  a   brokqr,  and  he,  by  miflake,  made  the  infurance  on  the 
SVir.'or  *aric..   '^T  Mary^  Captain  Hazleivood.     The  Mary    galley  was 

Ipft  J  and  then  Stubbs  applied  to  the  underwriters  to  con- 

fcnt 


mi  tied  to  obi.  6k 
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Cent  to  alter  the  policy,  to  which  they  agreed,  and  the  ?*■*  *!f?"***V® 

miftake  was-  reftified. — It  was  objected  at  tlie  trial,  that,  creafe  of  /r«- 

on  account  of  the  alteration,  the  infurers  ihould  have  had  ■"**• 

an  increafe  oi  premium^  the  (hip  Mary  being  a  ftouter  Tcflel 

than  the  Mary  galley }  but.  Lord  C.  J.  Holt  over-ruled 

|his  objedion,  and  held  that  the  miftake  might  be  (let  ' 

right,    and  that    Stubbs  was  a   good  witnefs :    And  he  Bven  a  parol 

cited   a   cafe   which    happened    in  the    time    of  Lord  control  the  wiiu 

C-  J.  Pembertofti    where   an    infurance  was  made  from  '*"  p»^"7- 

Archangel  to  the  Downs^  and  from  thence  to  Leghorn  g 

but  there  was  a  parol  agreement  at  thp  fame  time,  that 

the  policy  (hould  not  commence  till  the  (hip  came  to  fiach 

d  place ;  and   it  was  held  the  parol  agreement  iho«14 

avoid  the  writing. 

Yet  it  is  a  general  rule  that  the  policy  alone  (hall  b^ 
conclufive  evidence  of  the  contra^i ;  and  that  no  parol 

evidence  (hall  be  received  to  vary  the  terms  of  it.     And 

it  has  been  determined  that  a  parol  agreement,  that  the 

ri(k  (hould  begin  at  a  place  different  from  that  fpecified 

in  the  policy  cannot  be  received  in  evidence  {a). 


(«)  R.  Kmnet  v.  Kruj^htleyt  Slin,  454*  inf.  cb«  16.  f  5* 


CHAP. 
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CHAP.  DC. 

Of  Warranties. 

llJAVINGyiii  the  foregoing  chapter,  (hewn  the  nature 
and  properties  of  the  common  policy,  we  now  pro* 
Ceedi  according  to  the  diftribution  of  our  fubjecl,  to 
treaft  of  thoie  occafipnal  (lipulations  and  agreements  by 
whicb  the  general  tenor  of  thd  contra£l,  as  expateifed  it 
the  common  policy,  is  varied,  qualified,  or  regulated. 
Of  thefe  the  mod  important  are  warranties,  which  we 
will  now  confid^r  under  the  following  heads,  yiz. 

L  Of  the  Nature  and  different  Kinds  of  WarrantiiT; 
and  the  Effed  of  the  Breach  of  a  Warranty  \ 

n.  How  an  Exfrefs  Warranty Jhall  be  made  ; 

llL  Of  the  Warranty  that  the  Ship  was  fafe  on  a 
given  Day  ; 

IV,  Of  the  Warranty  that  fbe  Jhall  fail  by  a  (iven 
Day  ; 

V.  Of   the  Warranty  that  fbe  fhall  fail  wiib 

Convoy  ; 

VI.  Of  the  Warranty  of  Neutrality. 

Sea- 1. 

Of  the  Nature  and  different  Kinds  of  Warranties ; 
and  the  Effect  of  the  Breach  of  a  Warranty. 

Wamnty,  A  warranty  is  a  ftipulation  or  agreement  on  the  part 

*  of  the  infured,  in  nature  of  a  condition  precedent* — It 

.  ihay  be  either  affirmative^  as  where  the  infured  undertakes 
Afinaative  sad    ^/     ,  .     • 

promiflbry.         fot  the  truth  of  foihc  pofitive  allegation  ^  as,  that  the 

tntng  infured  is  neutral  property,  that  the  {hip  is  of  fuch 
d  farct^  that  (he  failed,  or  Was  well,  on  fuch  a  day,  &c. ; 
Or,  it  may  be  profhijory ;  as,  where  the  infured  under- 
times to  x>erform^  feme  executory  fti^^ulation  |  as  that  tbo 

♦  *'* 
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(hip  (hall  fail  on  or  before  a  giiveu  day ;  that  (he  fliall  Expert  ot  im. 
^part  with  convoy ;  that  (he  (hall  be  manned  with  fuch  ^^ 
a  complement  of  men^  Sec. 

Warranties  are  either  expre/s  or  implied.  An  ezpref^ 
warranty  is  a  particular  ftipulation  introduced  into  the 
unritten  contra6t  by  the  agreement  of  the  parties }  as  that 
the  thing  infured  is  neutral  property,  that  die  Ihip  (hall  £41 
by  a  given  day,  that  (he  fhall  depart  with  convoy,  &c. 
An  implied  warranty  is  that  which  necefiarily  refults  horn 
the  nature  of  the  contraQ ;  as  that  the  (hip  fliall  be  fea- 
worthy  when  (lie  fails  on  the  voyage  Infured ;  that  (he 
fiiail  be  navigated  with  reafonable  (kill  and  car<;,  that  the 
voyage  is  lawful,  and  fhall  be  performed  according  to  law^ 
and  in  the  ufual  courfe»  and  without  wilful  deviation,  &c. 
We  will  confine  ourfelves  in  the  prefent  chapter  to  the 
ftibjed  of  exprefs  warranties. 

A  warranty,  like  every  other  part  of  the  contrafl,  is  to   Conflnad  ae» 
be  conllrued  according  to  the  undcrftanding  of  merchants,  commwcwIiL 
and  does  not  bind  tlie  infured  beyond  the  commercial  im-   V^* 
port  of  the  words.  . 


Thus : — ^Thcre  was  a  warranty  that  a  (hip  (hould  have  Wy^it  v. 
10  guns;  and  it  appeared  that  (he  had,  in  truth,  22  nj  1?.' iil MS. 
^ns,  but  only  25  menj  which  number  is  far  (hort  of 
the  neceflfary  complement  for  20  guns.  It  was  objeded 
that  this  warranty  implied  a  competent  number  of  men 
to  work  20  guns,  in  cafe  the  (hip  (hould  be  attacked.— 
]iut  it  was  determined  that  the  warranty  did  not  include 
any  thing  not  necefiarily  implied  in  it.  Lord  Mansfield 
faid, — "  If  a  warranty  be  meant  to  miflead,  it  is  a  fraud, 
as  much  as  a  falfe  reprefentation.  In  this  cafe  there  it 
no  ground  to  impute  fraud,  and  therefore  the  plaintiflF 
is  entitled  to  recover. '* 

A  warranty  being  in  the  nature  of  a  condition  precedent,  ^^^ 
and  therefore  tp  be  performed  by  the  infured  before 
be  can  4emand  performance  of  the  contra^i  on  the  part 
of  the  infurer,  it  is  quite  immaterial  for  what  purpofe,  or 
with  what  view,  it  is  made  •,  or  whether  die  infured  ha4 
any  view  at  all  in  making  it :  But,  being  once  inferted  in 
the  policy,  it  becomes  a  binding  condition  on  die  infured  \ 
and  un  ei  he  can  (hew  that  it  has  been  literally  fulfilled,^ 
he  can  4^ive  aa  benefit  b(Qia\  the  j^oU^y.    The  very 

mcaiun^ 
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meaning  of  a  warranty  is,  to  preclude  all  queftion  whether 
it  has  been  fubftantially  complied  with  or  not.  If  it  be 
affirmative,  it  muft  be  literally  true  j  if  promiffory,  it  muft 
be  ftriftly  performed* 
A  breach  of  it  Thc  brcach  of  a  warranty^  therefore,  confifU  either  in 
\iu\* sh\^tl%.  the  falfthood  of  an  affirmative,  or  the  non -performance 

of  an  executory,  ilipulation.  In  either  cafe,  the  contra£l 
is  void  ab  tmttOy  the  warranty  being  a  condition  precedent : 
And  whether  the  thing  warranted  was  material  or  not ; 
whether  the  breach  of  it  proceeded  from  fraud,  neg- 
ligence, mifmformation,  or  any  other  caufe,  thc  confe* 
quence  is  ihe  fame*  The  warranty  makes  the  eontiad 
hypothetical ;  that  is,  it  (hall  be  binding,  if  the  warranty 
be  complied  with.  With  refpefl  to  the  compliance  with 
warranties,  there  is  no  latitude,  no  equity;*  thc  only 
queflion  is,  has  the  thing  warranted  taken  place  or  not. 
Jf  not,  thc  infurer  is  not  anfwerable  for  any  lofs,  eren 
though  it  did  not  happen  in  confequence  of  the  breach 
of  the  warranty  {a). 
Dtlhhtt^jlatu  Thus; — In  June  1779  a  (hip  and  cargo,  were  infured 
hjt  iT.R.343.  <  At  and  from  Africa  to  her  port  or  ports  of  difchargein 
A  fliip  it  war-  €  xjj^^  jfTgfl  Indies\*  and  in  the  margin  of  thc  policy  was 

ranted  to  fail  -jii     •     .  "^  «.,./•  v  .  ... 

htx  9titvard%t9^  written  this  warranty; — <<  Sailed  from  Lruerpool  with  14 
ilands*^"bur^°in  "  ^^  ponndcrs,  fwivcls,  fmall-arms,  and  50  hands  or 
ftia,  (he  fails  «c  upwards,  copper-(heathed.'* — ^The  (hip  had  failed  from 
This  avoids  a  Livirpooi  in  OBcber  1778,  having  then  only  46  hands  on 
-ivX  VI  ^^  board,  and  arrived  in  Beaumaris  in  (ix  hours  after.  She 
rhough  during  fhcrc  took  in  fix  hands  more,  and,  from  that  time  till  the 
iuf  5ihan4f.      Capture,  had  52  on  board.     It  was  found  that  in  her 

Yoyage  from  Liverpool  to  Beaumaris  (he  was  equally  fafc 
as  if  (he  had  had  50  hando  on  board. — ^Thc  ihip 
being  captured,  and  the  plaintiff,  not  knowing  that  (he 
had  failed  from  Liverpool  with  only  46  hands  on  board, 
paid  his  fubfcription :  But,  on  learning  that  fad,  he 
brought  an  a&ion  againft  the  infured  to  reeover  back  thc 
money  thus  paid  in  his  own  wrong. — Jx  was  contended 
on  the  part  of  the  defendant,  that  this  reprefentation 
had  no  relation  to  the  voyage  infured,  which  was  from 


(#)  Vid.  mttrt  T.  Pigo^  ioC 

A/rice^ 
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Jfrica  to  the  fFejfl  Indies ;  but  only  a  reprefentation  of  the 
flate  of  the  (hip  at  Liverpool^  before  (he  failed  from  thence, 
and  was  antecedent  to  the  voyage  infured. — But  the  court 
determined  that  this  was  a  warranty,  and  a  condition 
that  the  (hip  had  failed  from  Liverpool  with  a  certain 
number  of  menj  and  this  not  being  true,  the  policy  wa$ 
fOid. — ^This  judgment  was  afterwards  affirmed  in  the 
Exchequer  Chamber, 

It  is  alfo  immaterial  to  what  caufe  the  non-compliance  To  wWeiw    , 

.      '    caOf?  the    noflk. 

is  attributable:  For  if  it  be  not  in  fafl  complied  with,  compMance  u 
though,  perhaps,  for  the  beft  reafons,  the  policy  is  void.  ^^^J^^^^^' 
Tlie  cotidition  has  not  been  performed,  or  the  contin- 
gency has  not  happened,  on  which  the  contraft  was  made; 
and  the  underwriter  has  a  right  to  fay  that  there  is  no 
contraft.  Therefore,  if  a  (hip  be  warranted  to  fail  on  or 
before  a  given  day,  and  (he  be  prevented,  by  any  accident, 
as  the  fudden  want  of  repair,  the  appearance  of  an  enemy^ 
&e.  from  failing  till  the  next  day  ;  though  it  may  be  right, 
in  fuch  cafe,  not  lo  fail  on  the  day,  yet  the  warranty  is 
not  complied  with,  and  there  is  an  end  of  the  policy  {a). 


Sect.  II. 

How  an  exprefs  Warranty  Jhall  he  modi. 

AN  exprefs  warranty,  being  of  the  nature  of  a  con-  it  null  appetr 
dition  precedent,  our  courts  have  holden  that  it  muft  ap-  ®"  'll^J*^  *^' 
pear  on  the  face  of  the  policy,  in  order  that  there  may 
be  indifputable  and  unequivocal  evidence  of  a  ilipulation, 
the  non-compliance  with  which  will  have  the  effcft  of 
avoiding  the  contrail.  In(bu6lions  in  writing  for  effcft- 
ing  the  policy,  therefore,  unlefs  inferted  in  the  inftrument  ' 

itfelf^  do  not  amount  to  a  warranty  (3). 

As,  where  a  written  paper  of  iriftruftions,  relating  to  .      .   / 

the  force  of  the  (hip,  with  thefe  words,  «  1 2  guns  and  26    I'^JT^x^.y!^ 
Wff/  was  wrapped  up  in  the  policy,  when  brought  to  the   J^^i*  u»a- 


«2. 


(«}  Per  Lord  MamsfieUxn  Bondy.  Nuiif  Cowp.  606, 7.  inf.- 
[If)  Per  Cur.  IB  Puvtfon  r%  Watfon^  Cowp.  790.  inf.  c.  10.  §  a. 

uudcr- 
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Apsipcrwrapp«d  underwriters  to  be  fubfcribed ;  and  evidence  was  oficrcd 

vp  in  the  policy  i                   .                                           . 

will  not  nuke  a  to  prove  that  a  written  memorandum  mclofed  in  the 


policy,  was  always,  among  merchants,  confidered  as  z 
part  of  the  policy.— Lord  MansfaldhzM,  that,  whether  this 
was  or  was  not  a  part  of  the  policy,  was  a  queftion  of  law,* 
and  therefore  fuch  evidence  could  not  be  receiTed;  and 
that  a  written  paper,  by  being  folded  up  in  the  policy, 
did  not  become  a  warranty. 
mvSlS^P       So  where  a  flip  of  paper,  defcribing  the  ftate  of  the 

' fliip,  the  particulars  of  tlic  voyage.  Sec.  was  wi^rred  to  the 

waforcd  to'TL  po'^cy,   at  the   time  of  fubfcribing: — ^Even  this.  Lord 
policy  will  not  Jfafit field  held  not  to  be  a  warranty,  or  to  be  condder^l' 

make    a  war* 

rantf .    ^  as  a  part  of  the  policy,  but  only  as  a  reprefentation. 

*«c^  T'r  *iL       ^"^  though  it  is  eflential  to  a  warranty,  that  it  appear 

written  io  Um  On  the  facc  of  the  policy  itfelf ;  yet  it  need  not  be  written 

'*'*'*"•  in  the  body  of  the  policy :  If  it  be  written  in  the  margin, 

either  in  the  ufual  wajr  {a)y  or  tranfverfely  (*),  it  will  be  k* 
good  warranty,  it  being  a  part  of  the  written  contrad 

when  figned. 
rtfer  to'prbted  ^et,  in  the  Cafe  o'f  a  policy  againft  lofs  by  lire,  it  hat: 
^^T^'  *fi!^  '^^'^  hbldcii  that  the  printed  propofals  of  the  ihfurance 
«krcd  at  a  part  company,  requiring  the  infured,  in  cafe  of  lofs,  to  proctiTe 
cttBiiMMightSej  ^  certificate  from  the  minifter,  churchwardens,  and  other 
■Mka  a  coodr-  pariihioners  of  the  reality  of  the  lofs  and  the  faimefs  of 

tMMI  pifCtdclltt        ' 

the  claim,  are  to  be  confidered  as  part  of  the  policy ;  and 
that  the  procuring  fuch  a  certificate  is  a  condition  pje* 
.  cedent  to  the  right  of  the  infured  to  recover,  and  cannot 
be  difpenfed  with,  even  though  the  minifler  and  churdi* 
wardens  wrongfully  rcfufe  to  grant  it  (c),  ^ 


Sea-  III. 

Of  the  fyarraniy  that  the  Ship  was  fafe  on  a 

given  Day. 

Kilt  ttip  wti       j'Q  preclude  all  fufpicion  of  concealment  as  to  the  ftatt 
«f  the  daj  fpc-  of  the  thing  infured,  the  infured  fometimes  warrants  thai 

Cffied,  He    fr.ir-      ^ _^^ ' 

tan  y     it    con* 

pikd  with.  {a)  R.  Bean  v.  St;fpart^  Douf  JWfiL— — (i')Per  Lord  Maaifiddtk 

N  P.in  Kenyon  v.  Bertbont  Doug.  ia«  n.— —(0  R.  Rmttiedgttn^. 

Burreil,  i  ^.  Bl.^S4*  Oidmdn^.Bem€k^%  H.  Bl.  STJt^  ^Mi 

V.  W$rjlijt  a  ^-  SL  574.  6  T.  1^4  701*  itti:  B.  4.  dir  5. 

3  At 
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the  {hip  or  goods  mfurcd  were  fafe  on  a  given  day; 
Upon  the  conftru£tion  of  this  warranty,  it  has  been 
holden  that  if  the  thing  infured  was  fafe  at  any  part  of 
the  day  fpeciiied»  the  warranty  is  complied  with  $  even 
though  it  appear  that  a  lofs  happened  on  the  day,  and  be* 
fore  the  policy  was  underwritten. 

As  where  a  policy  was  effefted  on  goods,  **  lofl  or  not  SUtkhur/  y.  . 
"/g/?,*' — and,  at  the  foot  of  the  policy  thefe  words  were  360.  '  ^ 
written,  "  IFarranted  well  this  9/A  day  of  December  1784,** 
—It  appeared  that  the  policy  was  underwritten  between 
the  hours  of  one  and  three  in  the  afternoon  of  that  day;  that 
the  (hip  was  well  at  fix  o'clock  in  the  morning ;  but  was 
loft  at  eight  o'clock  the  fame  morning. — ^The  court  held 
clearly  that  the  warranty  was  fufficiently  complied  with,  if 
the  (hip  was  well  at  any  time  that  day  \  for  though  it  is 
a  matter  of  indifference  whether  the  thing  warranted  be 
•r  be  not  material,  yet  it  muft  be  literally  complied  withj 
and  being  fo  complied  with,  that  is  fufficient  \  that  there 
was  good  reafon  for  inferting  thefe  words,  becaufe  tKey 
prote&ed  the  underwriter  from  any  lofs  before  that  day^  to 
which  the  words  loft  or  not  loft  would  otherwife  have  fub- 
jeQed  him  ;  and  thus,  too,  the  words  loft  or  mtlofi  havf 
1^1  fo  their  operation. 

Sea.  IV; 
OftbeWarrantythai  the  Ship  would  fail  by  a  givenday. 

THR  time  of  failing  in  moft  voyages  is  fo  material,*  W*»«"thtfe  if  11 
that,  in  many  policies,  there  is  a  warranty  to  fail  on  or   hj  a  given  d«]r, 
before  a  certain  day.    Independently  of  the  efle£l  which  J^fe'^bTnofr-* 
a  diffisrence  of  feafons  may  have  upon  the  rifle,  and  of  the  fo«npJJ*oc«  ^** 
necefiity  there  is  that  the  voyage  {hall  end  in  a  reafonable 
time,  it  is  of  great  importance  to  the  infurer,  where  the 
policy  IS  ^  at  and  from*  a  place,  that  there  be  a  day  fixed  * 
for  the  {hip*8  departure,  in  order  that  the  duration  of  the 
rilk,  at  the  place,  may  be  afcertaincd.— This,  like  every  .1  v 

other  warranty,  muft  be  ftriAly  performed ;  and  the 
following  decifion  will  {liew  that  nothing,  not  even  a. 
detention  by  the  authority  of  government,  will  excufe  the 
^^performance  of  it  (a). 


f^^ 


AAip 
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Htrr  ».  mit.        Ji  {{iJp  was  infured,  « At  and  from  Jamaua  to  LahAn. 
/  .,    1,        *  fvarranfed  to/mJ on  or  before  the  26t6  of  Jufy  1776.'— In 

t»Ty"X^J>l  *"  *^'^"  ^^  *^  policy,  the  declaration  dated  tteit  the 
governor  will  fhip  was  Tcady  to  faili  and  would  have  failed,  on  the  a5th 
sot  rxta    It.        ^£  y^^^  -^j^  ^^  ^  y^^  refirained  hj  the  order  ofibegovenwr 

of  Jamaica^  and  Retained'  beyond  the  day  ;  that  flic  after- 
wards iaiied  and  was  captured.  There  was  a  verdi&  for 
the  plaintiff. — ^Upon  a  motion  to  fet  afide  this  verdifi, 
and  enter  a  nonfuit,  it  was  contended  on  the  part  of  the 
plaintiff  that  the  embargo  by  which  the  fliip  was  prcr 
vented  from  failing  on  the  day  mentioned  in  the  warranty, 
came  exprefsly  within  the  meaning  of  the  lifual  daufe 
againft  the  detention  of  rulers  and  princes,,  and  therefore 
excufed  the  delay. — ^But  the  court  determined  that  the 
lofs  could,  in  no  refpcft,  be  connected  with  the  embargo. 
That  the  warrantry  was  po/kive  and  exprefi^  that  the  (hip 
fliould  depart  on  or  before  the  day  appointed,  and  there- 
fore muft  be  complied  with. 
Obfervariom  oB       ^^  detention,  in  this  cafe,  was  one  of  the  perils  ht- 

fured  againft  \  and  for  which,  wiiile  it  lafted,  the  infured 
might  haTC  abandoned.     But  inftead  of  that,  tbd  Qiip  fails 
after  the  day  ftipulated  by  the  warranty,  and  being  taken, 
the  infured  claims  as  for  a  lofs  by  capture^  and  allcdges 
the  detention  by  way  of  excufe  for  the  non-compliancy 
with  the  warranty.     The  court,  in  deciding  that,  by  rea- 
fon  of  this  non-compliance,  the  plaintiff  could  not  re- 
cover for  a  lofs  by  capture,  in  effefi  decided  that  an  irre- 
fiftible  force,  though  one  of  the  perils  infured  againft, 
would  not  excufe  the  non-compliance  with  the  warranty, 
fo  as  to  enable  the  infured  to  recover  for  a  lofs  which 
happened  after  the  day. 
A  warranty  ro       ^^  ^^^9  *^  ^'^"**^  cafcs.  Vary  the  rifk  materially,  that  the 
fail  mf'-r  a  err.  voyage   fliould  not  be  conmienced  till  after  a  certain 
oi!ff.t!d""w.ch*  fcafon  be  paft.     Sometimes,  therefore,  the  warranty  b 
thajame  fliid-  ^^  j-^y  ^^^  ^  Certain  day,  and,  before  another  day;  and 

the  following  cafe  will  fiiew,  that  this  muft  be  complied 
with  as  ftridly  as  the  warranty,  to  fail  on  or  before  a  given 

day. 

Goods  were  infured  on  board  a  French  fliip, « At  an* 
''"^r  u  ^.  '!''  '  from  Martinico  to  Havre  de  Grace^  with  liberty  to  touch 
>;r^  tfk  jt«.    <3t  Cuadaltupt,  wamnud  to  fail  afiertbt  iw  y'jsmitrj, 


Ch.  VI.  §  4.].      Te/ail  by  a  gPoen  Day,  3i 

•and  on  or  before  the  firrt  oiAuguJl,  1778/— At  the  time    A  ^Jp  wai 
the  infurancc  was  eflfcflcci,  it  was  not  known  whether  the  Mmrttnh4 
(hip  would  lo4d  at  Martiiiico  or  Guadaloiipe^  the  infured    |.j|,  for  gi 
having  goods  to  come  from  both  places ,  the  policy  was  ^'V  >^*" 
therefore  intended  to  cover  the  rHk  from  both  or  either.—  to  roium 
The  (hip  failed'  from  Martinico  the  6th  of  Nowmia-  for    (jn'Jiing  a 
GuadaJoupe.  where  (he  took  in  her  whole  loadin£f»  without  f*^?®  *[  ^ 
returning  to  Martifiico,  as  fhe  intended  to  have  do»e  liad   ccedt  on 
(he  not  got  a  cooiplete  cargo  at  GuadaLupe.  —  From  thence   ^j**^^*^^!^ 
(he  failed  for  Haiyre  ile  Grace  on  tlie  26th  oi  June  1778,   ihcwAiriini 
aiid  w«s  captured  on  tlic  3d  of  September. — In  an  a£tion 
to  recover  for  this  lofs,  it  was  objeded  by  the  defendant, 
that,  according  to  the  words  of  the  policy,  the  voyage 
was   to  commence  from  Marnmcoj  and  not  from  Guada^ 
iuupef  AwA  that  the  warranty  of  the  tinie  of  failing  was  not 
complied   with,  the   (hip  ha\ing   failed    from    Martinko 
before  the    12th  of   January  1 778,  to  wit,  on  the  6th  of 
Novewhtfr   i'j'j'/.  —  Mr.  Juilice  BulU'r^  who  tried  the  cdufct 
lyas   of  this  o|)inion,  and  the  jury,  under  his  dlre^ion, 
fou^id  a  verdiH  for  the  defendant. 

*  But  if  a  {hip,  warranted  to  fail  on  or  before  a  given  day,   rr  the  (hi 
fail  before  the  day,  from  the  port  of  loading  in  one  of  the  ^^'^^.  **'* 
Wejl  Itidia  iflands,  witJi  all,  her  cargo  and  clearances  on   t»"  ^-'^ 
board,  to  the  ufual  place  of  reiidezvbus,  at  another  part  of  the   vjrrj 
tlie  fame  ifland,  merely  for  the  fake  of  joining  convoy  :   '^^-^'J-'  *^« 
This  is  a  compliance  with  the  warranty,  though  the  (hip  rendexv  .ui 
be  detained  at  the  place  of  rendezvous  beyond  the  day,   **J** (^^  y^J,*^ ! 
The  reafoh  is,  that  when  a  fliip  clears  out  from  her  port  of 
loading,  with  a  complete  cargo,  and  has  no  other  object 
in  view  but  the  fafefl  mode  of  failing  to  her  port  of  de- 
livery, her  voyage  muft  be  fald  to  commence  from  her  de- 
parture from  that  port.     If,  indeed,  her  cargo  was  not 
complete,  at  the  time  (he  failed,  it  would  not  have  been  a 
commencement  of  the  voyage.     This  will  be  found  de- 
cided upon  great  confideration  in  the  following  cafe. 

An  infurance  was  made  on  a  fliip,  loft  or  not  loft ;  *  At  /?«,,./ r.  K 
•  and  from  Jamaica  to  London  ;  warranted  to  have  failed  on  ^^h^^ 
Ur  before  ile  prjl  of  Augufl  1776/— Th;j  fhip  was^pm-  A  ih^p  it 
pletely  ladeir  «  »'.  Ann^tmjamm^.j^^^  fJl^m'^J^ 

thence  on  the  26th  of  "fulx  for  Bbiefiefds,  inoricrto  jom::f£W 

tiie  convoy  there,  that  being  .the  general  rendezvous  For  ^j\^d 

'  •  ■'    ■  J 

A  A  COtUfCr<] 
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•Se  d»y  (ht  falli  convov  OH  the  Jamaica  (laticn,  and  where  a  convoy  then 
jo.ncvMivoy^aiid  lay  expedting  to  fail  for  England  every  day:  But  the 
bV  M%SS^i^  greater  part  of  the  way  from  &t.  Anne's  to  BliufuUi  is  out 
uUifrrrtheaay.  of  thc  courfc  front  fhcnce  to  England.  On  the  (hip's 
/iVoT^ii  our*"  arrival  at  Bltufiilds^  flic  was  (lopped  by  an  embargo  laid 
^f  hrr  tcmrfe,     on  ^itl  ve(rei8  at  Jamaica^  and  detained  there  till  thc  6th 

yet,  a<  die  went       ^•/,,'nrM 

'ifiithcr  uiiiy  for  or  dugfift^  whcn  (he  failed,  and  was  afterwards  takeni— 
fX7'on''Jer'   ITpott  thcfc  faas  thc  jury  found  a  verdicl  for  thc  defcn-* 
Noya^e    before     dant,  Under  thc  direction  of  Lord  Mansfidi^  who  tried 
•  ^    the  caulc.— Upon  a  motion  for  a  new  trial,  two  points 
were  made  for  tlie  defendant. — ift.  That  thc  departure 
from  St.  Anneal  was  not  a  departure  from  Jamaua.     idly. 
That  if  it  was,  the  gciiig  to  B/uefit  Ids ^  though  for  thc  pur- 
pofe  of  convoy  only,  was  a  deviation,  being  out  of  thc 
courfe  of  the  voyage. — Lord  Mansfeld  at  fir  ft  fccmcd  dc- 
firous  to  know  whether  t]icre  were  any  authorities  to  (hew' 
that  going  out  of  the  courfe  of  the  voyage ^r  ike  furpiffe 
of  convoy  onlyy  was  no  deviation,  and  dcSred  tliat  a  fearcli 
might  be  made  for  fuch  autlioritics.      None,  however, 
were,  found.     At  length,  after  great  ccnficicration,  tltk 
court  were  unanimoufly   of  opinion    in    favour   of  the 
plaint itF  on  both   pobits.     Tliey  held,  that  though  Blue*- 
fidds  was  out  of  thc  courfc  from  S/.  Anne's  to  Englattdi 
yet,  as  thc  (liip  went  there  only  to  join  convoy,  this  was  a 
failinpr  before  the  ill  of  ^«.7V/?,  and   not  a  deviation. — 
Lord  Mansjieidy  after  acknowledgiilg  that  his  dircclion  to 
the  jury  was  wrong,  faid  5 — "  Tlic  port  from  whence  thc 
(lup  was  to  be  iiifurcd,  was,  if  I  may  ufe  thc  cxprc(ilon,/itf 
ivhole  ijland.     We  are  all  fatisficd  that  thc  voyage  from 
Japtaica  to  England  began  from  St.  Anne* s\  that  when 
the  (hip  left  that. place,  (he  had  no  view  or  objc£l  but  to 
make  the  bell  of  Lcr  way  to  England -^  that  every  other 
(hip,   under  the  fame  circumftanccs,  looked  upon   thc 
touching  at  Bluefulds  lo  be  the  fafeft  courfe  of  navigation 
from   Jamaica   to  England:   and   that  any  pther  would 
have  been  imprudent ;  that  the  (hip  failed  from  StiAnm'i 
he  fti\    had    ^^^  Enghifidy  by  the  way  cf  Bluefields^  ^nd  not  to   Blut- 
I?  u.   /itae-    felds  with  any  other  view.     If  flie  had  gone  there  for  any 
!  \\  |mrr  "f. ,      Other  purpofe,  as  to  take  in  wat«|f^  or  letters,  or  to  wait  for 
•,.,  ifpvcr  ncccf-    i^^ccttTWif^Tiotft'  bcirt^  Tcody,  It  would  thcu  havc  been  6nc 

f.iAx  KfTiIt  i!if-    voyage  to  Bluejleldr,  and  another  from  thcHce  to  fr gland 
K  It'll  v^  ;•»»••  Jii 


^ 
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As  neither  party  knew  from  what  part  of  the  ifland  the 
ihip  would  fail,  they  ufcd   the '  ^words,  " -^/  and  from 
Jamaway^^  which  protefled  her  in  gbing  from  port  to  port 
t»*il  flie  failed.     It  follows  that  the  vfOxA  failed  in  the  war- 
ranty muft  mean,  failed  on  her  homeward    voyage,     1  he 
qucilion,  then,  is,  1  lad  {lie,  or  had  (he  not,  failed  on  or  be-r 
fore  the  day  ?    No  matter  what  prevented  her ;  if  Ihe  liad 
not  failed,  though  f(»r  the  bcft  reafons,  the  policy  would 
have  been  void.     The  contingency  would  not  have  hap- 
pened, and  tliere  would  have  been  no  contrafl  between  thp 
parties.     If  flic  had  been  prevented  by  any  accident  till 
the  2d  of  Augttjff  as  by  a  fudden  want  of  repair,  or  the 
appearance  of  an  enemy  at  the  mouth  of  the  port,  the  cap* 
tain  would  have  done  very  right  not  to  fiiil  j — but  then" 
there  r/ould  have  been  an  end  of  the  policy.     It  is  very 
different  from  tlic  cafes  where  a  voyage  has  been  begun  \   ""'^^  ^oy«f*  ^ 
there  the  ufagc  of  the  voyage  may  juftify  going  a  little  out  may  /uftify  g5- 
of  the  dire£l  courfc  to  join  convoy,  which  may  be  reafon«  ^^^^^\^-  [*** 
able,  and  for  the  benefit  of  all  parties.     But  dill  it  does  cuovoy. 
not  vary  the  fadl  of  failing.     Had  tlie  infurance  been  at 
and  from  St.  Anne^Sy  the  going  round  the  ifland  lo  Bluefieldz 
would  have  been  a  deviation."  («). 

So,  where  an  infurance  was  made,  *  At  and  from  Gua*  f^LuP^  /w. 

*  da/oupe,  to  Havre j  warranted  to  fail  on  or  before  the  Z^Jl  ^f  34^. 

*  December  \* — In  anaftion  on  this  policy,  to  recover  for  a  Afhipwarraoirdi 
lofs  by  capture,  it  appeared  that  the  ihip  took  in  her  com-  ^^Jf^^^'^^'^f^;*' 
plete  loading  and  provifions  for  France^  and  all  her  clearr  »he  jift  De€:m' 
ances  and  papers,  at  Point  a  Pitre^  in  Guadaloupe^  and,  on  u!e  ut>^  Gather 
the  a4th  of  O^ober^  tailed  from  thence   to   BaJKterre^   ['*  Bajftum, 

^  ^  '  •*'  '    tfi  J  w  convoy 

where  there  is  no  port,  but  only  an  open  road.    The  go-  «nd  receive 

vcmor  deuined  her  there  till  the  icth  of  January^  when  g^Jiernmc'i.'*^ 

(he  failed  with  a  convoy,  which  had  arrived  fomc  little  She  it  there  de. 

time  bcfove  \  and  after  fome  days,  being  feparated  from  goTemor^tiii  *ih« 

the  convoy,  (he  was  taken.— The  captain,  who  was  the  ^^^''^^^^^^^i{^ 

only  witnefs  produced  at  the  trial,  fworc  that  he  and  the  «^«h  co  .yoy.— 

^ther  captains  of  (hips  at  Point  d  Pitre  bound  to  Europe  Bajfturtt\^ 

tt.c  a4jh  of  Oc- 
-  ■  -  -  ■       •  —  tchtr  It  .1  c-:in- 

p  i^iiee  »iih  the 

(a)  Upon  the  fecond  trial,  the  pUinUff  had  a  verdia.— Vid.   ^•"«n«7. 
Lofxl  MmufieWt  obfervaiiont  on  this  cafe,  in  Thciiufon  ▼•  Staphs ^ 
Danf,  35a.  sU 
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had  notice  from  the  governor,  fome  days  before  (he  CiHed 
fifom  thence,  that  a  convoy  was  cipcflcd  at  Baffettrrem 
the  25th  of  O^hher  %  that  he  had  ufed  extraordinary  ex« 
ertions  to  get  ready,  and  tliough  he  was  not  able  to  fail 
before  the  24th,  he  was  (lif  1  in  hopes  of  being  in  time  for 
the  convoy.     The  laft  fliip*s  paper  he  received  at  Point  i 
Pitrt  was  le  role  d^ equipage ^  or  mufter-roll,  dated  the  24th 
of  Oilober^  which  gave  authority  to  the  captain  to  employ 
the  crew,  confiding  of  20  perfons,  in  his  return  to  Havrei 
adding  this  condition ;  ^^pajfant  i  la  Baffeterrt pour  j prendre 
la  ordresdu  gouvernemetit^*     Under  this    was  written,  on 
the  fame  paper,  an  account,  dated  the  3ntfa  of  Oflobir^  of 
fome  changes  in  the  number  of  the  crew  ;  and  under  that, 
an  entry  by  an  officer  of  the  marine,  dated  at  Baffeierrey 
the  2nd  of  yanuary^  dating  that  he  had  examined  die 
perfons  on  the  roll,  confiding  of  25,  including  the  captain, 
—and  grandng  the  captain  permiillon  to  return  to  fUttre. 
On  another  paper  produced  by  the  plaintiff,  called  le  congfj 
dated  the  i6th  of  OBoher^  were  written  at   the   hottoin 
thefe  words  \   *^Vu  d^  relache  i  la  Bajfeterrt  fear  y  attindte 
\  nn  confooi pour  France.     Ce  2%OBobre  1778/'     The  ca^ 

tain  fwore  he  undcrdood  that  the  only  reafons  for  the  con- 
dition inferted  in  the  muder^roU,  thut  he  fhould  go  to 
Baffeterre^  were,  that  the  convoy  wa^  to  be  zi  diat  plaop, 
And  that  he  might  take  fuch  difpatches  as  were  ready  for 
Europe.     He  had  not  bbjefted  to  it»  bccaufe,  in  die  regular 
courfe  of  his  voyage  to  France  from  Pcini  i  Pitrr^  he  Dmft 
have  gone  that  way  to  avoid  Alontfcrrat.     If  lie  had  arrmd 
in  the    day  time,   he   would   not   have  cad  anchor,  but 
%  ould  have  fent  his  boat  for  die  difpatches  •,  but  havjflg 
arrived  at  night,  his  (hip  had  been  detained  contrary  to 
his  cxpeflation. — ^On  the   part  of  the  defendant,  bcfidc 
the  muder-roll,  afnd  the  entry  under  it,  were  read  a  prof  eft 
made  by  the  captain  on  his  antral  at  Dvi*er^  and  a  part  of 
his  depofition  in  the  proceedings  in  the  admiralty.    The 
words   of  the   protcd,  relied  on,  were, «  Whereupon  be 

<  (the  captain)  waited  upon  the  proper  officer  at  Point  i 

<  Pitre  for  his  muder-roll,  and  H-as  by  him  informed  that 
« it  would  not  be  granted,  but  on  condidon  that  he  ftould 
« firil  fail  to  Baffettrre  and  there  wait  the  dtfe£doDS  of  the 

<  General  of  the  ifland.'    In  a  fubfcquent  part  Be  ft^^ 

1  that 
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that  he  fent  to  the  fupcrintendant,  and  to  the  general,  to 
inform  them,  '  that  the  fliipand  cargo  were  infurcd,upon 
•.coiuiition  that  (he  fhould  depart  from  the  ifland  of  G////- 
« daknpfy  before  tl>e  31ft  of  December ;  the  terms  of  which 
'  infurance  it  was   eilential  to  fuIGI.      Notwithftanding 

*  which,  he  was  rcfufed  permiflion  to  depart,  and  was 
•.kept  there  till  after  the  3 1  ft  of  December, '  The  depoCtion 
principally  relied  on  was  as  follows ;  <  At  the  time  the 
«fli;p  was  firft  purfued  and  taken,  ilie  was  ftecring  her 

*  courfe  towards  Breft.     Her  courfe  was  not  altered  npon 

*  the  apj>earance  of  the  vefiel  by  which  (he  was  taken.  It 
«  was   at   «il  times,  when  the  weather  would  pcnntt,  di- 

*  rcAed  to  Jirefi,  for  which  point  ihe  wasd!re£led  to  fail, 
^alchougli  her  dtilination   was  for  Havre^hj  the    fliip's 

*  papers.     She  was  mat    failing  beyofid  or  wide  of  Havre»     ' 

*  She  was  then  about  8  leagues  weft  of  UJbant^  and  her 
•courfe  was  not  altered  to  any  other  port,  but  was 
«pl>liged  to  be  dire6\ed  to  Breft^  in  confequence  of  the 
^orders  he  had  received^  fubfcquent  to  the  delay  of  the 
'(hip's   papers — That  all  the  (liip's   papers   found    on 

*  board  were  true  and  fair,  and  none  of  them  falfe  or 
•colourable.* — At  the  trial  the  captain   alfo   fworc  that . 
his  father,  who  had   formerly  commanded   the  (hip,  at 
Baffderre^  dircaed  him  to  keep  in   the  courfe  to  Brtfi : 
^ut  this  was  done  as  0>e  fafejl  way^  in  time  of  war ^  of  getting 
h  H^vre,  which Jli/I  continued  to  be  tie  place  ofthefjip*s  defii* 
mition. — ^Upon  this  evidence  the  plaintiff  obtained  a  ver- 
diGt  \  and  upOn  a  motion  for  a  new  trial,   two  objections 
were   made   on  the   part  of  the  defendant,     ift.  That 
there  had  been  no  inception  of  the  voyage  on  the  24th  of 
Ocfobery  nor  till  after  the  3 1  ft  ^f  December^  though  it  was 

■  admitted  that  a  bead  fde  and  complete  inception  of  the 
voyage  was  fuflicient,  even  though  the  force  of  an  em- 
bargo,  or  any  other  compulfion,  ftiould  oblige  the  (hip 
immediately  to  ftop,  or  put  back  {a\ — adly.  That  the 
fhip  .never  failed  on  the  voyage  infured,  viz.  from  Gtui^ 
dalottpe  to  Havre^   but  on  a   voyage  from  Guadahupe  to 


(a)  So  ruled  in  a  former  cafe  between  the  fame  paftiet,  and 
in  a  ca(e  otEarle  v.  Jffarrii,  Doug.  352^  n^inf.  358. 

A  1  3  Brejl, 
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fre/l  — ^Thc  court  determined  in  favour  of  the  plaintiff 

Under  an  inju-  ©n   both  points.     Lord  MatufiM  faid, — «<  There  b  no 

•  fr9m'4x\  ifljnd  contradi£lon  between  the  parole  evidence,  and  the  pro- 

*  leaed  ui*\«i!*f  ^^  *"d  depoStion.     Under  an  infurance  *^  at  and  from** 

from  |K*rt  r«  pen   fu^h   a    place  zs  GimJa/or/pe  or  Jafnaua,  the  word,  •««/•• 

comprifes  the  whole  ifland,  and,  under  that  word,  the 
ihip  is  protected  in  going  from  port  to  port  round  the  . 
coaft  of  the  ifland :  Hut  the  queftion  here  is,-  whether 
the  voyage  was  bend  fide  commenced,  and  (lopped  bjr  ac- 
cident.    As  to  the  condition  about  taking  the  orders  of 
government,  the  ihip  could  not  fail  from  any  part  of  the  . 
ifland  without  the  governor's  leave.     But  the    captain, 
when  he  left  Paint  i  Pifre,  expcftcd  to  meet  a  convoy  at 
Bajfiterre^  and  to  proceed  immediately,  without  interriip- 
*     tion.     A  convoy  had  been  publiflied,  and  he  certainly 
would  have  gone  to  Btiffcterrty  at  any  rate,  independent  of 
the  elaufe  in  the  mufter-roll.     With  regard  to  the  fccond 
point,  th^  voyage  to  Brefl  was,  at  moil,  but  an  intended 
^jeTiation  not  carried  into  effefl." — Mr.  Juflice  Btd/eriM^* 
— «*  The  cafe  between  the  fame  parties,  in  1 777  is  in  point. 
There  v^as  no  embargo  then,  rTor  in  the  prcfent  cafe 
when  the  (hip  failed.  *   Here  there  was  a  bofidfde  failing ; 
and  the  ftip  was  completely  ready  in  all  refpcfts." 
7//-/;^^«  V.  The  othejr  underwriters  on  this  policy,  being  diffatisfied 

»^^/«,  D$yg,     ^jjj^  jj^jg  decifion,  anothwr  caufe  was  brought  to  trial 

upon  the  faille  evidence. — ^The  fecond  point  was  aban* 

dmrmfjcd'^^*^  doned  J  but  upen  the  firft,  it  was  infifted  that,  «To  con- 
9  fc^jd  iful.      (titute  a  failing  within  tlie  meaning  of  the  warranty  in 

this  policy,  the  VefTcl,  at  the  time  of  failing  from  her 
port  of  loading,  nraft  be,  in  the  contemplation  of  the 
captain,  at  abfoli  tc  and  entire  liberty  to  proceed  to  her 
port  of  delivery  in  a  mathematical  line,  if  it  were  pof- 
gble.**— Lord  Marsficldy  at  the  trial,  remained  of  the 
fame  opinion  a6  in  the  former  cafe,  and  there  was  agaitt 
a  vcrditl  for  the  phihtiff,  to  which  the  defendant  and  all 

the  other  uiNkrwritfers   ftibsiittcd  without  further  liti- 

■%         .•  •  ,  ■    .  ,    . 

srntion. 

jr<7f/v.  7«rm,  ^  Lord  Mamfit!d^  in  his^lMfl^^the  jury  in  this  lad 
Va^.'  i7^!L  cafe,  cited  the  cafe  of  f fl^^v^^BBbvhich  he  faid  viras 
Dm^.  35a.fir  a  ftill  iftronger  one. — Th^e,  an  cmRiTgo  was  aduallj 
ff  „.i,u,jo     publiflied  before  tfic  fliip  faijcd,  anji  the  captain  immc* 

^  i-ff-*'*?**    '  4iately 
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diateljr  aftir  crofTing  the  bar,  returned  to  make  a  protefl^  bcfote  ihc  ih  j. 
and  fent  hij  (hip  knowingly  into  the  embargo:  But  he  cl\t ih Vu'"*^ 
fwore  that  he  cxpeftcd  the  embargo  would  be  taken  off,   ^'"''^^'^ ' '« » «*» 
and  that  he  flioukl  proceed  immediately  upon  his  voyage  ^  his  nur  i.«  ii*'^ 
and  the  jury  belie^red  him.  ^^  '^'  '^'>' 

As  to  the  qneftion,  what  (hall  amount  to  a  failing,  to  ^'   »  ^'p  S'^ 
fat  isfy  this  warranty;  there  can  be  no  doubt  that  where  ihediyj  n.i*  ii 
a  fhiponce  breaks  ground,  and  is  fairly  under  fail  upofi  her  fhouT-i*  ^hr^^^e 
voxape.  though  flie  go  ever  fo  little  a  way,  and  afterwards  ^"^^^^^  •'•^^^t  «*r 
put  back  from  ftrels  of  weather,  or  apprehenuon  of  an  cntaijo. 
enemy  in  light ;  or  if  (he  be  then  put  under  an  cmbargo» 
and  detained  beyond  the  time  of  failing ;    this  is  (till 
a  beghfung  to  fail,  and  the  interruption  does  not  alter  die 
cafe,  bficaufs  the  warranty  is  already  complied  with  (a). 

Tt  is  faid,  that  in  the  cafe  of  an  infurahrc,  ul  and  from  wh«t  (h.i|  h^  a 
Lending  warranted  to  depart  on  or  befcure  a  eiven  day,  it  <i•'^**""'<•  ff«^ 
has  long  been  a  queftion,  what  (hall  b^  a  departure  from  ^fr«. 
the  port  of  London  \  or  rather  what  is  the  port  of  London  {b). 
But  if  the  above  doiirine  of  Lord  Mansfield  be  well 
founded,  it  f.ems  to  afford  a  ready  anfwer  to  this  queftion« 
The  warranty  dpes  not  require  that  the  fhip  IbaU  abfo« 
lutu]^  leave  her  port  of  departure ;  but  only  that. ihc  (hall 
git  uuder  weigh  'with  intent  to  proceed  op  the  voyflge^  iftjurt^. 

Sea.  V. 
0/ tot  E^arranty  to  fail  with  Convey*. 

.  • 

^MOTHER  fpecies    of   warranty  often    infcrtfd  in 

policies   in  time  .of  war,  is  tc/ai/y  cr  /j?  dcftart^  with  rorrooy.  , 

This,  lik«  other  warranties,  muH  b^  ftrijSUy  performed  5  This  warrmiy 

and  nothing  will  excufe  the  non-jperformance  of  it^     If,  "*",^,r^ed  ""^  * 
therefore,  a  (hip,  warrai^ted  to  depart  with  convoy,  fail 

without    convoy,  the  policy  becomes  .ypid,  defeEiu  condi*  A»»H  if  »be  (hip 

tionisy  whether  this  bf  imputable. to  ^nyomiffion  on  the  ci!.iiv«^, 'friru 

part  of  the  infured,  or  the  refafal  pf  government  to  ap*  T]^*^'^  *""^''' 

point  a  convoy.     And  in  f uch  cafe,  the  infurer  (hall  not  ^  voi<u 


(a)  Per  Lord  Manijfig^rli.  P.  in.  Tiel/ufott  V.  Fet^Jptit 
&«f^.  607.— -^(5)  Pariy  338. 
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lie  anfvrerable,  though  the  ihip  fiionld   be  loft  by  tlie 

perils  of  die  fca;  for  in  time  of  war»  a  Ihip  without 

convoy  will  expofe  berfelf  to  every  •other  perils  to  avoid 

that  of  an  enemy.    The  fear  of  one  danger  often  drives 

Us  into  greater  \  Cum  fli/s  in  metutndo  maiijt^  quam  iu 

ipfo  itb  quod  timetur, 

A  (hip  it  Hif.  Efjiirigon  pt3ts  the  following  cafe.  In  which  be  thinks 

faje  tolhc^Hcc  ^^  failing  with  convoy  may  be  difpenfcd  with. — A  fliip 

of  rendezvous    j^  infuttd  from  MarftiiUs  to  Toulon^  there  to  join  convoy. 

and  the  convoy  -^  '  ^  '■ 

Uiu  without  her.  and  procccd  to  America.  In  her  paflage  to^  Touhn  (he 
may  f!i*ii*wiirh«ui  f**^^'^  confidcrablc  damage,  and  is  obliged  to  undergo  a 
convwy.  repair  there,  which  renders  it  impoifible  for  her  to  avail 

herfclf  of  the  convoy.  This  being  a  misfortune  occa- 
sioned by  the  perils  of  the  fea,  he  thinks  that  the  fliip, 
when  repaired,  may  proceed  without  convoy,  at  the.  rifle 
of  the  infurer  {a). 

There  arc  five  things  eflential  to  a  failing  with  convoy, 

'f\z.  firj}^  it  mud  be  with  the  regular  convoy  appointed 

"by  government ^y^ra/r££f)r,  it  mud  be  from  the  place  of 

^  fendrtvous   appointed   by  government;  ibirdly^  it  muft 

•Ufe.'a  cCMi^oy  for  the  voyage ;  J9«rr/»/;r,  the  ihip' infured 

mull  have  failing  inflru<£lions  5  fifthly^  flic  muft  depart 

'  'And  continue  with  the  convoy  till  the  end  of  the  voyage, 

*itttefs  fiparated  by  neceffity.     We  will  confider  each  of 

thefe  fiibjecls  feparately. 


I.  //  mufi  be  u-itb  the  regular  convoy  appoinled  by 
•     •"  govcrnnifinU 

■  * 

AeonvoT  ithiu        ^  convoy,  witliin  tl\e  ipeaning  of  this  warrlnty,  is  a 

naval  force,  under  the  command  of  an  officer  appointed 

by  governmeat,  for  the  protediion  of  merchant  ihips  and 

others,  during  the  whole  voyage,  or  fuch  part  of  it  as  is 

known  to  require  fuch  proteAion« 

How  the  offiem       The  importance  of  the  duty  which  the  officers  and 

and  (e»meii  of  fcamen,  belonging  to  (hips,  of  war  employed  as  convoy, 

as  convey  jre     havc  to  cxecutc,  has  induced  the  legiflature  to  fubjcdl 

puntOiable    Utr  -        .     -  _ . 

auibaiwMfiour. 


.r  .f^. 


^  (a)  Vi<\  Emerig.  torn.  t.  p«  i6jy$,  ^  ♦. 

diem 
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diem  to  a. mare  than  ordinary  refponfibillty  :  For,  by  die 
articles  of  war,  ena^ed  by. the  (tat,  0,2  G. II.  c.  33. 
art.  17.^  The  officers  and  feamen  of  all  fhips  appointed 

*  for  cofivoy  and  guard  of  all  merchant  (hips,  or  of  any 

<  other,  (hall  diligently  attend  upon  that  charge,  witliout 

<  delay,  according  to  their  inftru^lious  in  that  behalf;  and 

<  whofoever  (bnU  be  faulty  therein,  and  fliail  not  faith* 

<  fully  perform  their  duty^  and  defend  the  (hips  and  goods 
« in  their  conToy,  without  either  diverting  to  other  parts 
«  or  occafions,  or  refufmg  or  negle£bing  to  fight  in  their 

*  defence,  if  they  be  affailed,  or  running  away  cowardly, 

*  and  fubmitting  the  {hips  in  their  convoy  to  peril  and 
«  ha2ard.j  or  (hall  demand  or  exa£k  any  money  or  other 

^  reward  from  any  merchant  or  mafter  for  convoying  of 

*  any  (hips  or  veffels  intrufted  to  their  care,  or  (hall  miC- 

*  ufe  the  mafters  or  mariners  thereof,  (hall  be  condemned 
^  to  make  fuch  reparation  of  the  damage  to  the  merchants, 

*  owni^rs,  and  others,  as  the  comt  of  admiralty  (hall  ad* 

<  judge  \\nA  alfo  be  puniihed  criminally  according  to  the 

<  quality  of  their  offences,  be  it  by  pain^  of  death  or  other 
'  *  p\iniflimenc>  according  as  (hall  be  adjudged  fit  by -die 

<  court  martial.' 

A  warranty  to  fail  with  cpnvoy,  or  with  convoj  fir  Awa™«yto 
the  voyage f  which  is  the  fame  thing,  is  under Aood  to  mean,   meant  fuch  eon! 
with  fuch  a  convoy  as  government  thinks  proper  to  ap-  )JJfn  "fliaiT^ 
point ;  and  whether  it  confift  of  one  convoy  for  the  voy-  iwint. 
age,  or  feveral  convoys  taken  at  different  ftations,  it  is  (liU 
unqueftionably  a- convoy  for  the  voyage  vtf). 

It  is  not  every  fmgle  (hip  of  war,  which  may  happen  S»iH«g  mhh  any 
to  take  merchant  (hips  under  her  proteftion,  that  confti-  ,he  convbj  r»- 
tutes  a  convoy,  within  the  meaning  of  the  warranty,  or  thirty  •ppoim- 
the  underftanding  of  merchants.  Nothing  fliort  of  tail-  tnfy  the 
ing  with  the  tbnvoy  appointed  by  government  for  the  voy-  '^■"'^' 
age  will  fatisfy  tlie  warranty.  The  reafoti  is^  that  go- 
vernment muft  be  fuppoied  to  be  heft  acquaiiitcfd  iirtth 
ihe  plans  and  force  of  the  encniy,  and  the  ftrength  ne*  . 
ccflary  to  repel  their  attempts. 


(a)  Per  Lord  MunsJuU,  in  Smith  v.  Rcadjhaw^  at  N.  P. 
178X,  fm^kt  349. 

Therefore, 
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tB.L 


A  fliip  puts  ber- 
felf  under  the 
]»refeAion  of  a 
nan  of  war* 
and  j'jtnt  the 
convoy  after  ht 
departure :  This 
i*  not  a  failing 
with  convoy. 


.  Thereforcs  in  a  cafe  which  we  (hatt  ha3re  occafion  to 
mention  more  ^rcicularly  ptefently  (d}»  ifrherc  the  (hip 
inftired  arrived  at  tbe»  place  of  rende^Yoos  before  die  time 
appointed  for  the  convoy  to  fail ;  but  finding  the  conroy 
gone,  put  hetfelf  under  the  prote£tion  of  a  man  of 
war,  which  came  there  to  join  the  fqaadron  wUdi  com- 
pofed  the  convoy,  and  under  her  ptote£Hon  joined  the 
convoy,  but  without  obtaining  failing  inftrufitons:  Thit 
was  determined  not  to  be  a  departure  with  convoy  within 
the  meaning  of  the  warranty. 


Liiiit/itr't  catc, 
5^.443. 

In  t  voyage  from 
Jj$mdm  to  the 
SaM  Imiiut  it  it 

fumcieot  to  fail 
with  confvoy 
ftoif^  the  DiwHs, 


2.  li  miijl  be  from  the  place  of  rendewaus  affoiated 

by  government. 

This  is  the  meaning  of  the  warranty :  For  though  it 
be  ufually  cxpreiTed  in  general  terms  to  depart^  or  to  fivl 
with  convoy;  yet,  as  it  would  often  be  impni£licable^ 
fomctimes  inconvenient,  and  in  many  cafes  unneeeflary, 
to  appoint  a  convoy  to  (ail  from  each  particular  poxp^  Xherc 
are  certain  places  of  rendezvous,  appointed  bygoycni- 
raent  for  general  convenience,  to  each  of  which  the  met-  . 
chant  ibips  from  the  neighbouring  ports  may  ^eps^r,  by 
a  given  day,  for  convpy :  And  it  is  a  fufficient  complin 
ance  with  the  warranty  if  a  {hip  depart  with  convoy 
from  fuch  place  of  rendezvous  {b)*  This^  like  moil;  other 
queftions  relating  to  infurauce,  is  regulated  by  the  general 
ufage  of  trade. 

Thus: — An  infurance  was  made,  <  from  London  to 
•  the  Eaft  Indiesy  warranted  to  depart  with  convoy.  The 
declaration  dated,  that  the  (hip  proceeded  to  thie  Doivns^ 
ami  failed  on  her  voyage  from  thence  with*  convoy,  and 
was  loll.. — On  demurrer  to  this  declaration,  it  was  ob- 
je£led  that  this  departing  with  convoy  from  the  Downs 
was  not  a  departing  with  convoy  within  the  meaning  of 
the  warranty  :  But  the  court  held,  that  diis  warranty  muft 
be  conftrued  according  to  the  ufage  of  merchants ;  that 
is,  that  the  (hip  (hould  fail  with  convoy  from  fuch  place 


{a)  Hibhert  v.  Ptgou^  inf.— (^)  The  famo  rule  prtinds  in. 
France,  "n^  Emeri^.tom*  i.  p.  166. 

8  whcr^ 
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where  a  contoy  for  the  voyage  is  to   be  had  ;  as  the 
Downsy  8cc«— 4iord  C.J*,  ifi?// diflTered  in  opinion  from^ 
the  other  judges  of  the  court :  He  (aid, — <  We  take  no-  ' 

ttce  of  the  laws  of  merchants  that  are  general,  not  o£ 
thofe  that  are  particular  ufages.  It  is  ho  part  of  the 
law  of  merchants  to  take  convoy  in  the  Downsi^ 

One  would  not  haftily  qucdion  any  opinion  given  by  fb 
^eat  a  judge  as  lord'C.  J.  ffa&;but  the  obvious  anfwer  Co 
his  objeftion  is,  that,  to  take  convoy  at  the  ufual  place  ^ 
reHdezvoaSf  is  part  of  the  general  law  of  merchants ;  and 
that  the  Dpwnsy  in  this  inllance,  is  the  ufual  place. 

The  warranty  being  thus  underftood,  it  follows  that  Tlic  fl»ip  ii  pnu 
fhe  Oiip  or  goods  infured  are  protected  by  the  policy  in  Lgere'i^L^^'phve 
their  paffagc  from  the  port  of  loading  to  the  place   of  **/ •*^»'t•''^^^•J*• 
rendezvous   appointed  by  government.     And    therefore, 
if  the  parties  mean  to  vary  from  the  cotnmon  courfe, 
and  to  fpecify  any  particular  place  of  joining  convoy, 
this  mull  be  particularized  in  the  policy. 

•Thus:— A   fhrp  was  infured  •  from  London  to  Gihrdl-   Curjon  v.  Aftr- 
« iirr,  wurrahted   to    depart  with   colivoy.' — There  was  2*5/^,265. 

a  convot  appointed  at  Spithead,  and  the  (hip,  having  tried       

for  Convoy  m  the  Daumsy  proceeited  for   Spitheady  ma  from  UmUn  to 
was  captured  m  her  paffage  thither.— In  an  afliion  on  thfe  ^/*7pvt!v*"^ 
policy,  the  xnfurcrs  infifted  that,  this  being  the  timb'*<^  >>iiitcd  .i«  S/»//. 
a  Fr^f^ch  vrtcr,  the  (hip  (hould  not  havb  ventured  thrbugh  i/'pruiretrd  uZ 
the  CAafimL  but  ftould  have  waited  in  the  Do^ivfis  for  an  \^^^  ^y  •*»«  P<^ 

licy. 

occa/tonal  convoy  :  And  many  merchants  and  office  keep- 
ers were  examined  for  that  purpofe. — But  Lord  C.J.  i/^, 
who  tried  the  caufe,  held  that  the  Ihip  was  to  be  conB-  ,  \   . 

dered  as  under  the  proteftion  of  the  policy  to  a  place  of 
general  rendezvous^  according  to  the  interpretation  of  tbia  ^ 

warranty  in  the   foregoing  cafe.     And    if  the  infurers^ 
meant  to  vary  the  infurancc  from  what  is  commonly  un-' 
derftood,  they  fliould  have  particularised  her  departure 
from  the  Downs.     Tlie  jury  under  this  direfclion  found 
for  the  plaintiff  (<i). 


.    .     .1. 


{a)  Vid.  Emcrtgon,  torn.  I.  p.  166.  where  the  fame  principle 
k  laid  down* 


V  ^* 
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3.  It  muji  be  a  convoy, for  the  Voyage* 

rontoy  in  gc"«-       A   Warranty  to  fail  with  convoy  generally,  ipeans  1 
lai  means  a  ^^    Qpiiyoyfor  tie  voyage  \  and  it  is  not  ncccflary  to  add  the 

voyage.  words,  *for  the  vofage^    in  order  to  make   it  (b.     Nei- 

ther will  the  adding  of  thefe  words,  in  feme  inflances* 
r    make  the  omifGon  of  tbenu  in  any.  cafe,  the  cround  of 

Where  p^n  of  "T  /  »  &  • 

the  premium  »»  x  different  ;;onftru£lion.  If,  theTefore>  it  be  ftipidated 
IT  the  (hip  fail  40  a  policy,  that  the  underwriters  (hall  return  a  part  of 
wirii  convoy  and  ^^  premium,  if  the  fliip  fail  with  convoy  and  arrive^ 
t^AxX  a  convoy  thif^i  Hke  a  general  wj^rranty  to  (ail  with  convoyy.  means 
fi,  tktvyuge,      ^  convoy  for^the.  vopge  j.  and  failing  with  a  convoy  for 

only  a  part  of  the  voyage,  will  not  entitle  the  infuctd 
to  the  (lipulated  return  of  premium.  ^ 

S.7^         '       Thus:— The    Parker  Galley  was  infuiccfi    *  At  and 
— 77     ^    •  from  Fenice  to   the  Currant  Iflandu  »nd  at  and  from 

Yv\  of  the  prt-  ■'^ 

fHHim  u  «grc«<'  '  thence  to   London  \*  at  a  premium  of  iive  guinear/icr 

U  rtTe  ftip  fail  A^'»  *  to  retUTU  two  per  cent,  if  the  Jbip  faiUd  mth /convoy 
with  convoy  ^  «^^iif  Gibraltar,  and,  arrived/ — The  (hip  touched  at 
jindatrive.—  *  Gibraltar  ovi  her  way  home,  and  failed  from  thence,  under 
KhU  meanf^a  CQnvoy  of  a  floo'p  of  War  J  which,  however,  was  only 
vny  /o'  /A'  ^«y-  deftiued  to  go  to  a  certain  latitude,,  as  far  as  Cape  Finif- 
ta^witifct)twV  ^^^^^*  being  ordered  on  the  Lijbon  ftation  •,  and  accord* 
^,  part  of  The  ingly,  the  (hip  and  convoy  feparated,  and  the  ihip  ar- 
\mtCx\^t  u.mr-  rived  fafe  at  London. — The  infured  brought  an  a£B^  for 
eri  rv>tnt  t««uiu    jfj^Q^ev  had  and  received  acainft  one  of  the  underwriters, 

for  a  return  of  the  iwqper  cent,  and  the  only  quedion  was, 
wliether,  by  the  terms  of  the  policy^  the  condition  for 
the  return  of  this  two  per  cent,  was,  a  departure  from 
Ci(frf/ltar,  with  fuch  coiivay  as  could  be  met  with,  for 
whatever  part  of  tht^  voytge  that  might  happen  .  to  b<  ; 
or,  a  departure  with  convoyyir  the  voyage. — lAt  the  trial, 
tlic   plaintiff  called  witnclTes  to  prove,  tliat,  for   fbpic 
years  pad,  when  a  convoy  for  the  voyage^  or  the  vMe 
voyage^  was  intended,  thofc  explanatory  words  had  been 
added  •,  and  that,  by  tliis  ufagc,  the  exprefllons,  '<  fail- 
ing with  convoy ;"  and,  a  failing   with  convoy  fir  the 
voyage,*  had  acquired  diftiiidl teclmlcal meanii^;  ^  wiA 
convoy," 'merely,  fignifying    whatever  convoy  the  fiiip^ 
fliould  depart  with,  whctlier  for  a  greater  or  le&  part  of 

^^  tll« 
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the  voyage.     Several  policies  were  alfo  produced  filled 

up  by  the  fame  broker  vho  had  prepai^d  the  prefent^  in 

which  the  words  •<  for  the  voyage,"  or,  *«  for  Englaud^^ 

were  added.     It  was  alfo  proved,  that  at  the  time  wheA 

the  fhip  left  Gibraltar y  no  other  convoy  was  to  be  had* 

Witneflcs  for  the  defendant  fwore,  that  they  underftood 

Ac  words  **  W/A  convoy^*  to  mean,  conwoy  for  tie  voyage  t 

And  the  broker  faid,  that,  at  the  time  this  policy  was 

figned,  he  underftood,  and  apprehended  it  was  fo  ubdef- 

fiood  by  all  the  parties,  that  the  convoy  was  tol>e  for  the 

voyage  ;  and  that  the  return  was  (uch  at  was  cfoal  whea 

that  was  meant.— *There  was  a  verdifl  for  tbe  piaintiflF.^— 

But  the  court,  up«n  motion,  fet  this  verdi£i;  atide,  tmd 

granted  a  new  trial,  being  of  opmion,  that  the  wordsi^ 

«« to  depart  with  convoy,'*  mean  with  convcf  for  the  voy^ 

mge. — Lord  Mansfield ^  who  had  tried  the  caufc,  faid, — 

'^  At  the  trial  I  was  ftrongly  of  opinion,  that,  on  the 

words,  the  policy  meant  a  departure  with  convoy  intended 

forthe  voyage.     iThe  parties  could  not  mean  a  departure  ' 

with  convoy  that  migltf  be  defigaed  to  feparate  from  tiie 

fliip  in  a  minute  or  two.     But  I  ftilt  think  that  theevi*  Evidence  of  a«i 

dence  of  an  ufage,  not  incOuCftent  with  the  words  of  the  JIoi^^iftcLiiS^ 

policy,  was  properly  received  at  the  trial.     How^ivcrv  ^»i*»  **^«  ^<*"»« 

'  '^     ^       ^  of  the  policv,  ii 

the  people  in  the  tity  think  the  evidence  bf  the  plaintifF'ff  auimiflibie.  ' 
witnefies  was  founded  on  a  mrftsrke.     Certainly,  Critical 
niceties  ought  not  to  be  encouraged  in  commercial  con- 
cerns, and  wherever  you  render  additional  words  nccef- 
fary,  and  multiply  them,  you  multiply  doubts  and  criti*^ 
cifms.     It  may  be  hard,  becaufe  words  hav6  been  added 
in  fome  inftances,  to  force  a  conftru^tibn  in  a  particular 
cafe,  by  the  omiflion  of  them." — Upon  the  fecond  trial 
there  was  a  verdid  for  the  defendant. 
'  Yet,  a  warranty  to  fail  with  convoy  does  not,  in  all  ^^  '^  ^^^  "•*  . 

_  ^n  X     '  •-.       «lw»yi   mean  a 

-eaves,  mean  a  cotivoy  which  is  to  accompany  the  ihip  convoy  for  the 
infured  the  entirie  way  from  hdr  port  of  departute   to  ^jlj^'^.  fy^^'^ 
her  port  of  dcftination.    A  convoy  means  fuch  convoy  o'^'y  ^"«*»  ««^ 
ito  government  thinks  nt  to  appoint  ti  a  luincidnt  pro-   nvmt  ihaii  ap- 
tedion  for  (hips  going  the  voyage  infured ;  wheth^t  it  be  ^^^^ 
forthe  whole,  or  only  a  part  of  the  vopge. 

Thus:  An  infurance  was  made  on  goods,  ^  At  and   D* Eguifn v, Be^ 
«  fipm  LonJon  to  St.  Seha/)ian  in  Spain,  warranted  to  de-   ^'j^*  *  ^  ^^ 
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Cou^  »fr  »n.  €  part  with  convoy  for  //v  voyage/ — ^No  convoy  was  ap- 
^  to  5/  ^r-  pointed  dirc£Hy  to  St.  Sehafluviy  but  the  fliip  failed  from 
haji  iin,  airid  a  spUkcad  uttdci  a  convov  of  friiratcs.  the  commander  of 
jw.intfd  fM.m  whic}^^had  orders  from  die  admiralty,  to  proceed  to  Gih» 
/^.V— A  t'aiiigg  raltar^  wiih  the  trade  bound  «  to  that  place  and  BUhoM^ 
w^h  ti.M  i»  •  c  j^jijj  jQ  dctacli  the  JVcczd  floop  of  war  with  the  latter, 
the  «Mr«':t}.       '  with  orders  to  fee  them  fafc  to  Bilboa^  and  then  return 

*  to  England  with  fuch  vcficb  as  he  fiiould  find  at  B'tlooaJ 
At  the  proper  time,  the  Weazel  was  dctadied  by  the 
Cbmmcdore^  with  the  trade  to  Bithca  and  5i.  Sebq/litiny 
with  orders  ^  to  fee  them  fafe  cff  Bilbooy  and  to  uke 
<  any  veflels  bound  from  thence  to  Englandy  under  his 
convoy  to  Spitkead.*  The  Weazd  proceeded  on  this 
voyage,  but  foon  after  parted  fjrom  the  (hips  under  his 
convoy,  in  chafe  of  a  ilrange  (hip,  and  did  not  after- 
wards  join  them.  The  (hip  arrived  fafe  offBilha,  which 
was  in  her  courfe  to  St.  Sebaftian^  but  was  taken  in  her 
way  thither. — ^The  luiderwriters  objeded  th^t,  the  con- 
voy being  only  to  Bilboa^  the  warranty  had  not  been 
complied  with.  That  a  convoy  to  BiBaa  could  no  more 
be  conftrued  to  be  a  convoy  to  St.  Sebafiian,  than  a 
convoy  to  the  Cape  rf  Good  Hope  would  be  a  convoy  to 
thcEa/l  Indies. — But  the  court  held  clearly  that  this  was  a 
compliance  with  the  warranty. — Mr.  Juftice  BuUer  (aid» 
that  this  was  not  like  the  cafe  of  Hibbert  v^  Pigou  («) ; 
for  there  a  convoy  was  appointed  and  afiually  (ailed 
firom  Jamaica  to  England  i  that  the  owner  of  a  (hip, 
when  he  makes  an  infurance,  cannot  know  the  orders 
of  the  admiralty  refpeSing  convoys,  but  muft  take  fuch 
convoy  as  is  provided  for  him  ^  that,  ^  to  the  inftance  of 
a  convoy  to  the  Cape  of  Good  Hcpe,  if  government  thought 
that  a  fufficient  proteftion  to  the  Eqfi  India  trade,  and  the 
ufage  were  for  Ea/l  India  (hips  to  bil  with  convoy  only 
to  the  Capey  and  to  confidtr  that  as  the  E^  India  con- 
voy, and  no  other  convoy  were  appointed  to  the  Eafi 
Indies^  the  warranty  would  be  complied  with ;  though  if 
there  were  another  convoy  to  the  gtffl  Indies  it  woukl 
be  otherwifc. 


So, 
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So,  if  a  (hip  fail  with  a  convoy  for  a  part  of  the  voytgc,   Separate coavoyt 
with  intent  to  take  another  convoy  for  the  refidue,  being   ^^^  o/!hIj"voy. 
according  to  the  ufage  of  the  particular  trad?  j  this  is  a   -g«- 
compliance  with  the  warranty. 

TTius : — An  infurance  was  made  on  a  fhip  from  Tor  tola   ^^''1^  *•  ^'A* 
to  London^  "  warranted  to  fail  witb  convoy  for  the  voyage.      jii._ms 
—It  appeared,  that  a  frigate  was  fent  by  the  commander   j^  Oiip  fjiiia  with 
at  St,  Kftts  to  Tortola,  to  bring  up  the  fliips  from  thence,   »  frigate  to  th« 
With  orders,  if  they  got  a  certain  way  to  the  northward^   dncdim  in  a 
to  go  ftraight  for  England.    They  failed  from  Tortola,   c«^|*J^  cafc»  ^ 
but  the  (hip  infured  being  a  bad  failcr,  fell  behind,  loft    voyage. She  lofes 
the  convoy^  and  bore  away  for  England^  but  was  captured   Jnflp.JJ^op  p,^ 
on  her  paflage. — ^There  was  evidence  that  ftie  could  not    cccding  10  the 
have  made  either  St.  Kitts  or  Tortola  again,  and  tliat  (he    he^n  away  foe 
didforthebeft  in  bearing  away  for  England.    On  the   |;;;{;I f^*^  1^; 
other  fide  it  was  in  evidence  that  (he  might  have  kept  up   i<  « f«i)<ng  with 
with  the  convoy,  as  the  frigate  never  failed  ahove  three   ^°^^*'^' 
knots  an  houf,— There  was  a  verdift  for  the  plaintiffl 
—Upon  a  motion  for  a  new  trial,  the  court  heI4  this 
to  be  a  fufhcient  failing  with  convoy  within  the  meaning 
of  the  warranty. — Lord  Mansfield  faid, — **  The  frigate 
was  the  convoy  from  Tortola.     The  warranty  never  fpe- 
cifies  the  force  of  the  convoy,  that  being  left  to  govern- 
ment.    The  policy  is,  that  the  (hip  (hall  fail  from  Tortol^ 
with  convoy  for  the  voyage.    But  the  ufage  governs  this 
agreement.     The  commander  fends  part  of  his  force  to 
bring  them  to  meet  him,  and  that  is  a  convoy  from  Tortola. 
The  failing  orders  arc  from  the  commander  of  the  convpy  . 
for  England.'' 

It  IS  frequently  ftipulated,  that  a  pan  of  the  premium .  A  ^^^  ^**'*"f 
(hall  be  returned  in  cafe  the  (hip  Hiall  fail  with  convoy,  or  Ihe  general  place 
vrith  conroj  for  the  voyagtf  and  arrive  (a)  ;  and  upon  the    ^^  j7"iiin*^"rh 
conftru£lion  of  this  claufe,  it  has  been  determined  diat  e^ovoy  for  the 
if  a  (hip  fail  with  convoy  for  the  general  place  of  rendez*      ^*^** 
Touz,  where  convoy  for  the  voyage  woyld  be.  foundt 
this  is  a  failing  with  convoy,  within  the  meting  of  the 
poKc^i 

As  where  a  (hip  was  infured   <  from  Oporto  to  Zynn*   '^''!f*'  S  P"^* 

,  ^  -^       '     lP»/ it  Pu/.t  it. 

^  with  liberty  to  touch  and  ftay  at  any  ports  6r  places  on   inf.  ch.  15.  u  3/ 

{a)  Vid.   inf.,di.  15.  §  3. 

«the 
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■ 

<^  the  co^l  of  Portugal  to  join  convoy;  at  I2  gaiaeas  per 

<  cent'  to  return  61.  if  the  (hip  fhould  fail  with  convoy  from 

«  the  coaft  of  Portugaty   and  arrifc.*— The  fliip  failed 

under  convoy  from  Opcrto  for  Li/hany  where  the  whole  trade 

bound  for  England  were  to  rendezvou^j  in  order  to  fail. 

together  from  thence.     The  (hips  going  from  Oporio  for 

Li/botii  being  difperfed  in  a  gale  of  wind,  the  (hip  infured 

ran  for  England^  and  arrived. — It  was  determined  that  this 

failing  with  convoy  from  Oporto  for  Lijbom^  to  join  the 

general  convoy  there,  was  a  failing  with  convoy  from  the 

coail  of  Pcriugali  ib  as  ta  entitle  the  infuied  to  the  ftipu^ 

lated  return  of  premium. 

PeOMrrsjf  v.  So,    whcre  a  fhip,  infured   •  At  and  from  Cadhe  to 

»795./'«ri,349.  ^  AffiJIerdamy  warranted  to  depart  with  convoy  for  the 

A  fliip  infured  *  ^"oy^gc,  failed  from   Cadiz  imder  a  Britijb  coftvgjt  and 

from  CiiJix  to  was  loil  before  (lie  reached  the  Downs,  where  it  waa  al- 

*  cunvoy  to  ledged  the  (hips  were  to  have  taken  a  freih  convoy  for 
intfnt^  to  Tike  Aniflerdam.^^lxi  an  action  on  this  policy,  the  underwriters 
another  •onwy  iiuiftcd  that  thc  convoy  Ihould  have  been  direQ  to  Am* 
Thit'^ing  2iQ- fierdam.  The  infured,  on  the  other  hand,  contendedi 
cDidingtuufage,  ^j^^^  ^  convoy  muft  be  according  to  uface,  and  that,  in 

ts  a  compiunce  '  o  o  »  » 

With  thc  wu-      many  voyages,  tliere  is  no  fucb  thing  as   a  dued  con- 

voy ;  but  the  (hips  proceed  by  relays  of  convoy,  from 
ftage  to  {lage. — ^Lord  Kenyan^  who  tried  tlie  caofe,-  wss 
of  this  opinion,  and  held  that  the  warranty  had  been 
complied  with* 

4.  The  Ship  infured  vvtfi  have  failing  Inftrttdions. 

Sailing  inftruc-        SAILING  inilrudions  are  written  or  printed  diiec- 
tfMM,  wb«t.        tions,  delivered  by  the  commanding  officer  of  the  con- 
voy to  the  feveral  mailers  of  tlie  ihips  under  his  care, 
by  which  they  are  enabled  to  underftand  and  anfwcr  his 
fignals,  to  know  the  place  of  rendezvous  appointed  for 
the  fleet  in  cafe  of  difperfxon  by  ftorm,  or  by  an  enemy, 
8cc.     Such,  therefore  is  the  utility  and  the  neccflity  of 
thefc  failing  inllrudions,  that  no  veflel  can  have  the  foil 
ICcotiai  to  a      pxotcftion  and  benefit  of  convoy  without  them.     Sailing 
liUing  with         inftruflions  are,  therefore,  fo  cffential  to  a  failing  with- 

convoy,  that,  in  general,  unlefs  they   be  obtained,  thc 

(hip 
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(hip  cannot  be  faid  to  have  failed  with  convoy }  and  the 
warranty,  therefore,  is  not  complied  with.  It  is  one 
thing  to  be  under  xbc  convoy  of  a  (hip  of  war^  and  an- 
otlier  thing  to  fail  merely  under  her  aufpices  {a). 

Thus :— An  infurance  was  made  on  the  Arundel,  Cap-  ^[^i"!' ^,l[^^l 
tain  Mann^  *  At  and  from  Jamaica  to  I^ondon^  luarr anted  P-  IH.  MS.— 
•  to  defart  witi  conyoyJ — ^The  (hip  failed  from  Morant  a  (hip  arrives  at 
harbour  to  Kiti^lont  where  (he  met  the  Glorieux,  Captain  ||^'^  Pli^/i^fJ*J*' 
Ciidogafiy  on  her  way  to  join  Admiral  Grives  at  BluefieldSf  the  time  .*ppoint»   ' 
who  had  been  .  commanded  by  JLord  Rodney  to  rcndez-  voy  t>  fan^;  *^bllt 
vous  there,  in  order  to  convoy  the  merchant  (hips,  which  finding  the  con- 
were  to  fail  from  thence  on  the  firft  of  Auguji  to  Great  hefitif  under  the  . 
Britain.     Captain  Mann  alked   for   (ailing  orders  from   pr"«'<^«on  ©^  » 
Captain  Cadogan,    who    faid  he  hjkd  none,  not  having  afterwards  jolna 
joined  the  admiral;' but  he  was  fure  the  admiral  would  'i;Cu77;„i"|j' 
not  fail  from  Blucfields  before  the  G/orieux  joined  him.  fail!  g  inftruc- 
If  he  (hould,  he.  Captain  Cadogan,  would  give  Captain   nnt"V  dcpaninf 
Mann  failing  orders,  and  take  every  care  of  the  ArundeL  ^«*»  con^^y-. 
They   proceeded  together,  and  arrived   at  Bluefields  on 
the   28th     of   July  i    but    found    that    Admiral    Graves 
had  failed  two  days  before.  The  Glorieux  and  Arundel  then 
failed  from  Bluefields ;  the  former  behaving  in  every  rc- 
fpeci  as  a  convoy.     On  the  7th  of  Augti/l  they  joined  the 
fleet  off  Cape  Antonio.     In  Septanher,  the  whole  fleet  was 


{a)  '*  Autre  chofe  e/l  detre  fous  Pefcorte  d*un  hattiment  du 
Rot,  et  autre  chofe  efi  de  naviguer  ftmplement  four  fee  aufpices.'* 
Emerig.  torn.  i.  ^i,*ji.  There  is  in  Pari^  4th  Edition,  p.  ^^%. 
a  cafe  of  France  v.  Kirwin  at  N.  P.  iftcr  Mich.  38  iff,  III.  in 
which  it  is  ftated  that  it  was  the  6bje6^  of  the  plaintiff  to  get 
m  decifion  on  the  ^iat,  bow  far  fcnRng  mjlruBivns  were  eJfee^AtA 
tQ  a  fcttRng ,  wkh  convoy  ;  and  that  LKird  Kenyon  expreffed  the 
ftrong  inclination  of  his  opinion  to  be;  that  they  wtt>r  cSentnl ; 
but  he  would  not  decide  it,  as  the  (hip  in  queiUon  had  ncver»  ia 
fiiA,  joined;  and  upon  that  ground  th^  plaintiff  was  nonfuitfed. 
—it  16  fomewhat  flrange,  that  the  plaintiff  in  that  cafe  (hpiild 
feek  to  obtain  a  decifion  upon  a  point  that  fccms  to  have  beei\ 
aLneady  fettled  as  a  general  propo'ition  ;  but  it  is  fiill  more 
ftrange  that  the  plaintiff  (hould  hope  to  get  a  point  decided 
which  in  hit  cafe  never  could  arife,  fince  the  fhip  Infured  had 
aever  joined  the  convoy  at  all. 
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difpcrfcd  in  a  ftorm,  and  the  Arundel^  with  many  othen, 
loft.— Upon   this  evidence.    Lord   Mansfield^  who  tried 
the  caufe^  was  of  opinion  that  the  warranty   had   not 
been  performed,  and  under  his  dire^ion,  the  jury  found 
for  the  defendant. — Upon  a  motion  for  a  new  trial,  thi« 
opinion  was  confirmed  by  tlie  court.<^Lord  MansfieU 
faid,  <<  There  are  hypothetical  contrails,  and  conditional 
contra£ls.     In  the  former,  the  contrail  depends  on  an 
event  taking  place.     There  is  no   latitude,  no   equity} 
the  only  queftlon  is,  has  that  event  happened  ?  But  con- 
ditional contra&s  admit  of  a  more  liberal  conftruQkm. 
Now  the  only  queftion  upon  this  contra&  is,  whether 
this  (hip  departed  with  convoy.     A  great  deal  muft  be 
referred  to  the  ufage  of  merchants.     The  government 
appoints  a  convoy  for  the  trade,  and  names  a  place  of 
rendezvous.    Then,  by  the  ufage  of  the  trade,  the  voyage 
begins  at  Kingston ;  but  the  convoy   only  conmience^  at 
Bluefidds\  and,  by  the  fame  ufage,  the  warranty  does  not 
require  convoy  to  Bluefields.     Amongft  merchants,  a  con- 
voy is  underftood  to  be,  a  naval  fcrciy  under  the  ccmnuad 
ef  M  ffffui  ajfoifittd  ky  goverrtinent  for  tbmt  purpofe.     hi' 
mtral  Graves  is  appointed  to  rendezvous  with  ten  fail  of 
the  line  at  Biuefields^  and  from   tljence   to   convoy  die 
trade  to  Great  Britain.     "When  they  come  to  the  place  of 
rendezvous,  they  take  failing  orders  from  the  adroinJi 
^Mjtii'b  are  ejjfentutl  to  failing    %uith  corvucy  ;  as,  by  thcui} 
they  know  the  (ignais,  for  what  place  they  are  to  fteer, 
in  cafe  of  difperfion  by  ftorm,  or  any  other  caufe.    Admi- 
ral Graves,  on  the  26th  of  Jaty,  for  reafons  beft  knows 
to  himfelf,  thinks  he  has  got  all  the  fliips  for  which  be 
ought  to  ftay,  and  proceeds  on  his  voyage.     He  learcs 
no  order  for  die  Gloriatx  to  follow  him  to  CapeJntmi; 
and  though  it  is  true  that  the  Commander  in  chief  oay 
change  the  place  of  rendezvous,  yet,  in  fhis  cafe,  it  is 
not  true,  as  was  luppofed  in  argument,  that  Q^  Antom 
-    was  appointed.     At  the  time  of  failing  from  Biuefitldi% 
the  Gkriewc  was  no  part  of  the  convoy ;  for  (he  did  not 
come  there  till  two  days  after  the  fleet  was  gone.— Mr. 
Juftice  BiJler  delivered  bis  opinicm  nearly  to  the  (aine 
cfieA,  except  that  he  did  not  think  failing  orders  tf^ 
htufy  mtffiarj.^'Mr.  Juftice  JFUlu^  was  of  opinkiD  that, 
*  '     •  ■    '       *  as 
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as  the  convoy  had  failed  two  days  beforefhc  proper  timp, 
and  no  laches  were  imputable  to  the  Admiral ;  and  as  he 
thought  that  faihng  orders  were  not  effential  to  convoy, 
tac  warranty  was  fufficiently  performed  [a). 

Yet  it  wovild  fecm  that  falling  inftruciions  are  not  fo  in-    iVebb  v.  Thm* 
difpenfably  neceflary,  that  in  every  cafe,  and  at  all  events,  ^>^J  ^    *•'' 

they  muft  be  obtained.     Mr.  Juftice  Buller^  in  the  cafe  of       

fVebb  v.  Thomforiy  fecms  to  have  drawn  the  line  with  great   cafe»  in  which 
precifion.— The  caufe  had  been  tried  before  Lord  C  J.   '}'\'^T''^  ^'"" 

«  •^      initrudtiuiii  may 

Eyre  \  and,  upon  a  motion  for  a  new  trial,  in  his  lord-  be  ezcuTcd. 

V  (hip's  abfence,  Mr  Judice  Btdler  faid  5 — ^**  Had  not  my 
lord  C.  J.  Eyre  declared  that  the  verdid  in  this  cafe  was 
entirely  to  his  fatisfaction,  I  (hould  not  decide  upon  this 
application  in  the  firft  inftance.  The  cafe  is  here  brought 
to  a  queftion  of  law.  ///  point  of  lawj  then^  the  general 
po/ition  iSf  that  fatting  inJlruEiions  are  necejfary.  I  have 
never  decided  this  point  myfelf ;  but  it  has  often  been 
decided,  t  do  not  fay  that  there  may  not  be  cafes  in 
which  they  may  be  difpenfed  with.  In  Hibbert  v.  Pigouy 
my  cxpreffion  is, — *  It  is  not  neceflary  to  fay  whether 
*  failing  orders  are  e^fTential  or  not.  As  at  prefent  ad- 
«  vifed,  I  do  not  fay  that  they  are  abfolutely  neceflary.* 
The  cafe  of  Viitorin  v.  Cleeve  goes  no  further.  If  the 
(hip  infured  be  at  the  place  of  rendezvous  within  the 
time  appointed  for  the  failing  of  the  convoy,  but,  from 
any  misfortune,  from  ftrefs  of  weather  or  other  circum- 
ftances,  the  matter  have  been  abfolutely  prevented  from 
obtaining  his  failing  inttru£tions,  and  he  depart  with  the 

.  convoy ;  this  (hall, be  deemed  a  failing  with  convoy.  But 
then  he  muft  take  the  earlieft  opportunity  to  obtain  his  fail- 
ing inftrufiions.  Generally  fpeaking,  unlefs  failing  inttruc* 
tions  are  obtained^  the  warranty  is  not  complied  with. 
The  captain  cannot  anfwer  (ignals ;  he  docs  not  know 


(fl)  It  IS  fcarcely  necelTary  to  obfcrve,  that  this  opinion  of 

,  Mr.  Juftice  tVittei  is  not  founded  upon  any  principle  known  in 

the  law  of  infurance.     It  might  be  an  apology  for  the  captain's 

Huling  as  he  did ;  and  perhaps  Admiral  Graves  might  have  been 

\  anfwerable  for  the  lofs  occaQoned  by  his  leaving  the  place  of 

rendexvottt  before  the  time  appointed  :  but  the  warranty  was  not 

.  complied  with ;  and  oothiog  will  eacufe  that.non-compiiaxice. 
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the   place  of  rendezvous   in   a   ftorni ;  he  ^'oes  not,  irt 

effe£t,  put  himfelf  under  the  protetlion  of  the  convoy^ 

and  therefore  the  underwriters  are  not  benefited." — Mr» 

Juftice  Heath  and  Mr.  Jullice  Rooke  concurred  in  this- 

opinion. 

Viiiyin  v.Cleet^i        In  thc  following  c:k(Cf,Jlrefj  of  iveather  was  held  to  be 

1150.  '     ^  fufEcient  cxcufe  for  not  obtaining  failing  inftrucl'ions. 

*  n..  .  . —  An  infarance  was  made  *  from  Gottenhur^h  to  London^, 

A  (hip  joint  coo-  ^  . 

voy,  but,  by       «  with  a  warranty  to  depart  with  couroy  from  Fleckery^^^ 

1$  u'able^o'  get  ^  J^h  ^  744>  ^^^  ^*P  (ailed  from  GoiUnhurgh  to  FUchrjy 
failing  inflruc-     ^herc  (he  waited  two  months  for  convoy.     On  the  aift 

tions;  yet  this  IS  ...  .  -  '    .  - 

a  departing  with  01  September^  at  nine  111  the  morning,  three  men  of  war> 
convoy.  yfiixh  a  large  convay,  ftood  off  Flecker y^  aud  ordered  'the 

{hips  there  to  come  out.     The  fhip  infured  got  out  by 
twelve  o'clock,  and  was  one  of  the  firft.  The  convoy,  hav- 
ing failed  gently  on,  was  two  leagues  a-head.     It  was  » 
hard  gale«  and  by  Cx  in  the  afternoon,  the  (hip  came  up 
with  the  fleet ;  but  could  not  get  to  cither  of  the  men  of 
war,  for  failing   orders,  on  account  of  the  gale  of  wimL 
It  was  ftouny  all  night,  and  at  day-break  the  (hip  was 
in  thc  midft  of  the  fleet ;  but  thc  weather  was  fo  bad, 
that  no  boat  could  be  fent  for  (aiGn^  orders.     A  FrcfJci 
privateer  had  failed  among  them  all  night;  and  it  be- 
ing   foggy  thc  next  day,  attacked  the  fhip,  which  kept 
a   running  fight  till  dark,    which    was    renewed   next 
morning,  when  (lie  was  taken, — It  was  infifted,  that  this 
(hip  was  never  under  convoy  ;  no  (hip  being  ever  con- 
fidered  as  being  fo,  till   (he  has  receiTcd  £iiKng  orders  v 
and  if  the  weather  would  not  permit  the  captain  to  gft 
them,  he   fliould  have  gone  baclu— But  lord  Chief  Jjji* 
t\ce  JLeCg  who  tried  the  canfe,  was  of  opinion,  diat  as 
tiie  captain  had  done  every  thing  in  his  power  to  obtain 
failing  orders,  it  was  a  departing  with  cohvoy.— •  Thck 

*  agreements,'  faid'thc  Cfcief  Juftice,  ♦  arc  nerer  confine* 
•to  precifc  words:  As  in  the  cafe  o£ \departing  wid^ 

*  convoy  from  London^  when  thc  place  of  rendezvous  i» 

*  at  Spitheadf  a  lofs  in  going  thithcf  is  within  die  policy/ 
-So  the  plaintiflF  recovered. 

radttt  ▼.  /T//'  So^  where  the  ibip  infured  had'depftrted 'irMn  LotJoh 
Jy^'w***  andj  on  her  arrival  in  the  i}^*M/^  fomid  the  coavof 
rsrk,  14/.        under  faih    The  captaia  fent  one  ^f  Ur  men  on  boiri 

(br 
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for  failing^  orders,  which  were  refufed  ;  but  the  commo-  Kth*  convoy  be 

»  o  '  .»/•»»       T^i         under   fail,    sind 

dore  faid,  "  Keep  on^  and  I  wiU  take  care  of  you.  The  the c^ptnin  apply 
(hip  was  (Iranded  and  loll  that  night  5  and  the  quettion  ft;J'iJi"f^;";h 
was,  whether  ihe  was  ever  under  convoy,  not  having  arc  refufed ;  but 
failing  orders  — Lord  C.  J.  Lee  held  that  fhe  was  under  kct-p  on,"nd  he 
convoy,  and  the  plaintiff  had  a  vcrdift.  '«'•"  ^«  ^^^.^ 

r^',  ■  r-  1     1      r  1  ^  r  •  care  of}  lhi«  1$  a 

This  caie  can  only  be  lupported  upon  the  prefumption  failing  w«h«on- 
that  it  was  proved  at  the  trial,  that  the  (hip  was  in  the  ^'^y* 
Downs  before  the  time  appointed  for  the  convoy  to  fail ; 
and  that  the  captain  had  done  all  in  his  power  to  obtain 
failing  inflruflions.  Had  the  plaintiff  failed  in  either  of 
thcfc  points,  he  would  have  been  without  excufe  for  the 
want  of  them.  He  is  bound  to  be  at  the  place  of  ren- 
dezvous before  the  time  fixed  for  the  failing  of  the  con- 
voy ;  and  indeed  he  ought  to  be  there  in  time  to  procure 
his  failing  inilruftions,  when  they  are  delivered  out  to 
the  other  ihips. — H«  is  bound  alfo  to  ufe  all  due  diligence 
to  obtain  failing  in (Ir unions,  before  the  departure  of  the 
convoy  \  and  if  he  lofc  any  opportunity,  when  it  is 
poflible  for  him  to  obtain  them,  and  depart  without 
them,  this  will  not  be  a  failing  with  convoy,  though 
he  keep  under  the  proteftion  of  the  convoy,  and  get 
his  failing  inftru6iions  as  foon  after  failing  as  he  cam 

Thus ; — An  infurance  was  made  on  the  fhip  Golden  Andtrfon  v.  P//- 
Grove^  *  At  and  from  London^  to  all  or  any  of  the  Wejl  India  \>yi\  104. 3  £/>, 
<  Iflands,  Jamaica  and  St,  Domingo  excepted  \  with  leave  Rep.  114.  S.  C. 
f  to  go  to  the  place  of  rendezvous  to  join  convoy,  and  A  (hip  comci  to 
f  warranted  to  fail  from  thence  with  convoy  for  the  voy-  ^el^Jurafterthe 
*  age.' — ^The  (hip  being  loft  foon  after  flie  failed  from  convoy  is  under 
Port/mouthy  the  plaintiff,  who  was  an  underwriter  upon  captain  doet  noc 
the  policy,  paid  184I.  5a.  to  the  defendant,  the  infured,  J^i^^f^^"^ ''^Vurt 
on  account  of  tbe  lofs ;  but  afterwards,  having  reafon  to  afr^r.  Had  he 
think  that  the  fliip  never  received  her  failing  inftruftions,  he^  arrWa""*  ?c 
and  therefore  could  not  have  departed  with  convoy,  he    ™'«^'  *»*^'^  ^^^ 

«.'  failing     iaftruc- 

brought  the  prcfent  action,  for  money  had  and  received,  to  tions.  He  fails 
recover  back  the  fum  which  he  had  thus  paidunder  a  miftake  biiru**unabic°to 
and  in  his  own  wrong. — Upon  the  trial  of  the  caufe,  it  g«  hi» failing  in- 
'  appeared  th^t  the  ibip  arrived  at  S^thead  about  nme  o  clock  nexr  day  .-—This 
in  the  morning  of  the  15th  oi  November  1795,  under  the  "„"°^  iiih'"tb« 
care  of  the  chief  mate,  the  captain  himfelf  being  on  ihore  warranty. 
^  portftmmtk*     0x1  the  preceding  day  (the  X4tb),  iailing 

£  9  3  ioftrudiona 
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5,  7he  Ship  maft  depart^  and  continue  with  ibs. 

■ 

Gcnvoy  till  the  end  of  ihe^  Voyage^  tmUfs  fefaratei 
by  necejjify. 

If  th€  fbtp  nep-  If  the  fliip,  by  negligence  or  delay  in  getting  under 
w^h"  In*  Timr\  ^cigh  at  the  fame  time  with  the  convoy,  lofc  the  benefit 
it  IS  a  breach'of  of  protcftion,  though  fof  cvcr  fo  ihort  a  time ;  this  is 

not  a   departing  with  convoy,  and  tlie  policy  becomes 
void. 
Tayhf  V.  iTMi.       As  whcre  the  commander  pf  a  convoy  from  SpitheeA 
H^?'  v^c'  ^  G    ^^^^  fignals  for  failing  to  Si.  Helens  overnight,  and  the' 
III.  Purk,  349.   next  morning,  from  fevcn  o'clock  till  twelve,  made  re- 
peated fignals  to  get  under  weigh;  yet  one  of  the  convoy 
<fid  not  fail  till  two  hours  after  him ;  in  confequence  of 
which  {he  was  captured   by  a  privateer.  -  This   being 
clearly  a  breach  of  the  warranty,  Lord  Mansfield  noo- 
fiiited  the^laintifF. 
The  Hiip  piuft       But  by  this  warranty,  the  infured  undertakes  not  only 

w\'!h*' convtjr'  ^^  ^^P^^^  ^^  ^^  ^^^'  ^^*  convoy,  but  alfo  to  do  all  in  his 
but  alfo  conri-  powcr  to  contiuuc  With  fuch  convoy  during  the  royageji 

nuc  with  ir,  un-     f-  ir«  •!•»  t  rr  t  . 

hit  frp^ratcd  by  <^  fo'  much  of  It  as  IS  ulual  and  necenary,  and  not  tq 
necciTiry.  jfcparatc  Irom  it  unlcfs  compelled  by  neceffity.     But  if, 

after  the  fliip  has  got  under  weigh,  fhe  lofe  the  convoy, 
ot  even  her  proper  place  or  pofition  in  it,  and  this  be  occa* 
(toned  by  any  unneceflary  delay,  or  by  the  negligence 
or  mifcondrud;  of  the  maftcr,  the  underwriters  art  dif<« 
charged. 

H^'niikam  &  anr.  ^^  wherc  the  flrip  Atlas  wa?  infbrcd,  *  At  and  fUs&k 
V.  Thompfon,  at  <  London  to  Madeira^  warranted  to  faiil  with  Eqfi  or  WS 
iJoi.  MS.  f  India  convoy.'— 1  he  fhip  faded  from  Lcndon  on  tfie 

A  jhipceis  un-  '^^^  ^f  ^o'^^f^l>^  i^oo,  to  join  convoy  at  Portfmoutbi 
dcr  wugh  v^iih   and  arrived  at  Stokes  Bay  on  |he  aoth.     The  mailer,  in 

the  coriyny,    but  1     >     1.      f  •     n    '    /-» •  r  t  '      •         l" 

w.:its  foni'  rime  propcf  time,  took  failing  inltructions  from  the  captain  ot 
for  the  iu.fter  10  jj^g  Andromeda,  for  »7yf  ///rfia  convoy.     On  the  7th  of 

come  on  b' arcl,  '  •^  .p.i./^  .' 

vherebvihe  lofffc  December^  at  ten  o'clock  in  the  morning,  the  convoy, 
thV  coovoi":—' "  confiding  of  about  300  fail,  got  under  weigh.  The 
The   undeiwfir.  maftcr  of  tlic  ^//o/ was  then  ou  (liorc  at  ^f/^i^i  £j^v  Wait-  ■ 

CT%  arc  diiihti' (• 

cd.  ing  for  a  Mediterranean  pafs,  which  he  expected   frpm 

London  by  the  pod,  and  the  Atlas  ftood  off  and  on  wait- 

«»•'.        ••■  .»*■    »••    •.•%ii    t    ..--.••.    \... 

ing 
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ing  for  hiip,  while  the  fleet  was  ftanding  for  the  Needles.  A 
))oat  was  fent  afhorc  for  him  ;  but  returned  with  an  anfwer 
that  it  would  be  time  enough  by  and  by.  The  pilot  then 
(iroppcd  anchori  and  the  (hip's  company  were  ordered  ta  ' 
dinner.  At  three  o'clock  the  mailer  came  onboard,  and 
exprefled  fome  difpleafure  at  what  had  happened^  declaring 
that  he  had  not  fent  the  above  meflage.  The  fh^p  was 
immediately  got  under  weigh  \  but  almoft  the  whole  of  the 
fleet  were  then  pafling  through  the  Needles^  hull  down^  that 
isy  with  only  their  ma(ls  and  fails  vifible.  SomC)  howcTer, 
were  obfcrved  to  be  aftern  of  the  Atlas  after  the  mafter 
pame  on  board,  and  after  (he  had  got  under  weigh.  She 
made  all  fail  to  overtake  the  fleet,  but  night  coming  on,  it 
was  dark  when  ihe  arrived  off  Tartnotithj  and  paffing  three 
veflelsat  anchor  there,  which  the  mafter  took  fpr  part  of 
tlie  convoy,  he  likewife  brought  the  Atlas  to  an  anchor 
there,  intending  to  fail  early  the  next  morning.  But  in  the 
morning  he  found  that  the  three  veflels  at  anchor  were  hq 
part  of  the  convoy,  asd  there  being  a  ftrong  tide  againft 
pirn,  and  no  wind,  he  was  prevented  from  failing  till 
twelve  o'clock.  Tht  Atlas  then  ftood  after  the  convoy, 
ihrowding  all  £aitl  till  the  loth  of  Decern^,  when  (he  wa^ 
fapturcd.— In  an  aftion  on  the  polity,  the  underwriteri 
paid  d)e  prcwinrti  into  coutti  dedu&ing  a  guinea  per  cent, 
for  the  nik  at  and  from  Landofi  to  Porffmouth  («).<-— Upon 
this  cafe,  Lord  Kenycriy  in  his  addrefs  to  the  jury,  fiiid^ 
— -"  If  by  die  mafter-s  negligence  the  (hip  loft  the  con- 
roy,  or  was  put  in  a  worfe  pofitien  than  Oie  might  hzyt 
been  in,  the  underwriters  are  diicteurged.  It  appears  to 
tfne  that  he  has  not  done. what  he  ought.  It  is  faid,  that 
yefllels  thiit  ifltttt  Sift^rA  of  the  Atlas  got  through  the 
Needles  with  the  convoy :  But  that  is  no  anfwer.  The 
ftitp  wouM  not  hate  been  rn  the  fame  pofition,  if  (he  had 
not  waited  for  ttie  cai>tatn ;  ^nd  the  pofition  which  this 
^elayJias  put  her  in,  has  oceafioned  the  lofs  Bot  for  this 
jlelay,  (he  migTtt  have  been  in  the  fore  rank  inftead  of  the 


{a)   Vid.  Suven/ony*  SnoWf  inf.  ch.  15.  §  a.  aodthe  convoT 
5a,  38  G.  III.  c.  76.  i  4.  inf.  380. 

hind 
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bind  rank.'^ — ^The  jttrj,  under  this  difeAion>  fomid  for 
the  defendant. 

not  h^Tstxo  "  -^^'»  however,  that  the  warranty  requires,  and  all  that 
lie'p  with  the  the  infured  can  abfolutelj  undertake  to  do,  is,  never  to 
evenS[*fh«* whole  fcparate  from  the  convoy,  unlefs  compelled  by  neceflBtjr. 
voyage  j^Q  j^^jj  would  enter  into  a  warranty  to  keep  with  the 

convoy  at  all  events,  during  the  whole  of  the  voyage,  fo 

as  that  both  (hip  and  convoy  (hall  arrive  togetlier ;    be- 

caufe  that  is  often,  through  ftrefs  of  weather,  and  other 

caufes,  rendered  impoflible :  And,  though  convoy  for  the 

voyage  be  clearly  intended  by  the  ufual  warranty,  yet,  an 

unayoidable  feparation  is  an  accident  to  which  the  (hip  is 

liable,  and  the  infurer  ilili  continues  rcfponfible   for  any 

lofs  that  may  happen  during  fuch  feparation. 

Jcpry  y.  Legim.       Thus :— A  fliip  was   infured,   'from  London  to  No- 

s  C.Carth.iib.   *  plej^  warranted  to   depart  with  rwwy.*— The  fliip   did 

I  6  w^^zo.       depart  from  the  port  qf  London,  in  company  with  the 

4  Mad.  58.  convoy,  but  two  days  after  was  feparated  by  a  ftorm. 

A  (hip  fails  with  The  convoy  put  into  Torbayy  and  the  fhip  infured  into 

n'^'fcpa^ic'd  V   ^^^y  ^»  ComwaU.    Three  days   afterwards,  the  wind 

iirefi  of  weather,  fetting  right  to  bring  the  convoy  down  the  C2tf imii/,  the 

bvl  docs  all  in  ^       ,-  ^  '  •••.  ■ 

her  power  to  Hiip  failed  from  Fowf  to  meet  the  convoy ;  but  it  did 
lejoio^t^e^cofi-  ^^<^  come,  and  the  fliip  meeting  with  another  ftomi,  was 
not  difchif ge  ihe  driven  On  the  French  coaft,  and  there  takenw-^Upoa  this 

cafe  it  was  decided  that  the  infured  was  entitled  to  re* 
cover,  there  being  no  negle£l  or  default  in  the  maftcr  of 
the  •  fliip ;  atid  that,  having  departed  with  convoy,  and 
done  all  in  his  power  to  keep  company  widi  it,  tlib  anfwers 
But  if  the  maf.  the  words  of  the  policy. — ^That  the  meaning  of  the  war- 

fraud  ^Ttgii.  »^^'  *<>  ^«P*^  ^*  comoj,  is,  that  the  fliip  fliaU  keep 
gcncc,  leave  his  compauy  with  thc  convoy  during  the  whole  voyage,  if 
bJL7h  of'thc  *  poflible ;  and,  therefore,  if  thc  maftcr  be  guiky  of  any 
warranty.  fraud  or  negligence  after  his  departure,  notwithftanding 

he  departed  with  the  convoy,  this  is  a  breach  of  the  war* 

rancy,  and  the  policv  is  difcharged. 
If  a  (hip,  fepa.      If  a  fliip  be  feparated   from  the  convoy  by  ftrefs  of 
coi!^oy?**I^giea  ^cathex'  or  any  other  caufc,  flie  ought  to  ufc  every  endea- 
to  rejoin  ir,  rhe  y^m-  jq  rcioin  Jt  as  foon  as  flic  is  able  ;  but  if  flie  neoleft 

infurcrs  are  diU  •'  '%x  %       %- ^  *  % 

eha-r***  to  ^0  fo,  the. infurcrs  will  be difcharged. 

Before  we  conclude  this  branch  of  the  fubje^j  it  wiU  be 

proper 
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proper  to  mention  the  regulations  which  have  been  made 
b]r  a  late  z6t-oi  parliament  on  the  fubje£l  of  convoy. 

The  avidity  of  gain  which  ufually  accompanies  com- 
mercial adventure,  having  often  tempted  our  merchants 
to  ri(k  their  (hips  and  goods  at  fea,  in  time  of  war, 
without  the  proteAion  of  convey,  and  which  they  were 
enabled  to  do  at  the  expence  of  an  additional  premium 
to  cover  the  additional  riik,  the  wifdoni  of  government 
perceived  the  impolicy  of  fuffering  the  continuance  of  a 
praiStice,  as  injurious  to  our  commerce  as  it  was" beneficial 
to  the  enemy }  and  therefore  an  z(X  of  parliament  was 
paiTed  for  the  double  purpofe  of  compelling  ihips  to  fail 
with  convoy,  and,  by  a  moderate  tax  on  foreign  com- 
merce, to  raife  a  revenue  fufficient  to  defray  the  extra- 
ordinary expences  of  providing  an  adequate  naval  force 
for  this  purpofe.  ' 

By  ftat.  38  G.  III.  c.  76.  §1.  it  is  ena£led,  <  That   Bf  ftat.  i%<^ 

*  no  fliip  or  veflcl  belonging  to  his  Majefty's  fubjcfts,    JJ^ihip^bii*  'l 
'  (except  as  therein-after  is  excepted),  fhall  fail  or  depart  ing  tohUMajeir 

<  from  any  port  or  place  whatfoever,  unlefs  under  the    (Jncccpc  m  iwr«. 

*  convoy  and  protcftion  of  fuch  (hip  or  (hips  as  may  be  ^^^^  ***' Jlit 

*  appointed  for  that  purpofe.'  witKotttoMivdf. 

<  That  the  .mafter  or  other  perfon  having  the  charge  or  {  a.  thm  t^m 
'  command  of  every  (hip  or  vefTelj  which  (hall  fail  or  c^iliiiriiJ? 
« depart  under  the  protedion  of  convoy,  (hall    and  b  ?J"**J[*f^ ^ 

<  thereby  required  to  ufe  his  utmoft  endeavours  to  <^on-  cwnimie  mWk 

« tinue  with  fuch  convoy  .during  the  whple  of  the  voyage^  gj^inliy^il^ 

*  or.  during  fuch  part  thereof  as  fuch  convoy  ihall  be  di-  wtw«t  hmu 

<  re^ed  to  accompany  and  prote£l  fuch  fliip  |  and   ihall 

*  n^t  wilfully  fcparate  or  depart  therefrom  upon  any  pre* 

<  tence  whatever^  without  order  or  leave  for  that  purpofe 
'from  the  oflicer  having  the  command  of  fuch  convoy.^ 

*  That  if  the  mafter  or  commander    of  any    fhipy  f  }>,  hvfmM^i 

*  which  is  by  this  a£l  required  not  to  fail  without  convoy,  cmvuv,  or  ^un. 

*  (hall  fail  without  convoy  \  or  having  failed  with  convoy,  J^*^*^  "awU  roi 

*  (hall  wilfully  depart  therefrom  without  leave  firft  ob-  f«it  loooL »  and 

*  tained  from  the  perfon  entrufted  with  the  charge  of  fuch  ^ftfts'of  niv4 
«  convoy,  every  lucb  mafter  (hall  forfeit  loool.  and  in  ^  *"**!21i 

<  cafe  the  whole  or  any  part  of  the  cargo  con(ifted  of  na- 
'  val  or  militarj^  ftores,  the  penalty  is  1 500I.  with  a  powtf 
^  in  the  coun^  where  ^  ad^ion   may  happen   to  be 

brought 
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§  4.  In  cafe  of  a 
flailng  withouty 
or  defertingtcon- 
Toyy  the  infu- 
rance  00  the 
Ibip  Ibail  be 
void ;  and  tb« 
premium  Ihill 
not  be  recover- 
able  back. 


§  5«  Before  any 
Urip  ImU  deaf 
ouivMdtf  ^o«d 
iiall  -be  given 
fhac  Ak  IImU  net 
fail  wiiboiiti  or 
idefert  convoy* 


brought,  to  mitigate  the  penahies,  fo  as  that  they  are  not 
reduced  to  a  lefs  fum  than  50I.  (^i)* 

<  I'hat  in  cafe  of  a  failing  without,  or  a  wilful  defer- 
tion  of,  convoy,  every  infurance,  or  contrad  or  agree- 
ment for  any  infurance,  upon  fuch  (hip,  or  goods, 
wares  or  merchandize  laden  thereon,  or  upon  any  pro- 
perty, freight,  or  other  interefl  arifrng  out  of  the  fame, 
whereon  infurances  may  be  lawfully  made,  (and  which 
{hall  be  the  property  of  the  matter  or  commander  of  the 
fliip,  fo  failing  without  convoy,  or  wilfully  quitting 
the  fame,  or  if  any  perfon  interefted  in  fuch  veflel  or 
cargo,  who  fliall  have  diredied  or  been  any  way  privy 
to,  or  inftrumental  in  cauCng  fuch  {hip  or  veflTel  to  fail 
without  convoy,  or  wilfully  to  feparate  therefrom),  {hall 
be  null  and  Toid  to  all  intents  and  purpofes  both  at 
law  and  in  equity,  any  contra£l  or  agreement  to  the  con- 
trary notwith{landing ;  and  that  nothing  {hall  be  reco- 
vered thereon  by  the  infured  for  lofs  or  damage,  or 
for  the  premium,  or  confideration  in  nature  of  pre- 
mium, which  {hall  have  been  given  for  fuch  infurance : 

And  if  any  party  to  fuch  infurance,  or  any  broker  or 
other  perfon  {hall  tranfa£^  a  fettkmeut,  or  allow  any 

^  money  in  account,  on  fuch  infurance^  every  fuch  perfon 
ihall  forfeit  200L' 

<  That  the  oflicers  of  the  cu{toms  {hall  not  permit  vef- 
fels  to  clear  outwards,  till  bond  has  been  given  with  one 
furety,  in  the  penalty  of  the  value  of  the  (hip,  widi 
condition  that  the  {hip  {hall  not  fail  without^  nor  wil« 
ftiNy  defert,  the  convoy/ 


(tf )  In  Franci  the  panifhment  for  quitting  convoy  was  mock 
more  fevere.  By  an  ordinance  of  1 689,  the  mafter  of  a  iser* 
chant  ihip,  feparating  from  his  convoy,  was  condemned  to  the 
gallics.  This  punifhment,  by  an  ordinance  of  1 745,  was  mo- 
derated to  a  fine  of  jooo  livres^  a  year's  imprifonmentj  ani  be- 
ing ddared  incapable  of  ever  commanding  any  veiTel  at  fea — 
By  an  ordinance  of  1765,  the  commander  of  the  convoy  is  di- 
refted  to  give  an  account  to  the  fecretary  of  Rate  for  the  ma- 
rme' department  J  af  fuch  maders  of  merchant  Ihipt  as' navigate 
Ittdly,  or  ^ay  the  convoy.  Vid.  Emerrg.  torn.  i.  p.  167.  44i« 


^ 
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«  But  this  aft  is  not  to  extend  to  veffcls,  not  required  §  6-  ThitaA  it 

.  n         «  1  ^      1         •     r  ^  •  not  to  extend  ts> 

to  be  regiftered  by  any  atts  then  m  force  j  nor  to  any  uiip  viffdi  not    r*- 

having  a  licence  Cgned  by  the  Lords  of  the  Admiralty  J|i7,^d|*^J|^,7: 

to  fail  without  con\"oy,  or  by  fuch  perfons  as  Ihall  be  ing  licfncci  to- 

duly  authorized  by  them  for  that  purpofe  ;  or  to  ady  (hip  vo7,^'r"^"inrto 

proceeding  with  due  diligence  to  join  convoy  from  the  j tin 'convoy,  or 

port  or  place  of  departure,  except  as  to  the  t>ond  oereoy  or  from  one  porr 

required  to  be  taken  upon  the  clearance  outwards  5  or  to  ^^  ^^b^^-  "*r 

any  (hip  bound  to  or  from  any  port  in  Ire/and^  or  to  fliips  to  the  ihipt  of , 

,  ,-  *    1.        »      /^        ^   n    '.    '  ^^^  IhMa  or  Hud" 

bound  from  one  port  to  another  m  Ureat  Urttam  g  nor  y^,.,  ^^^  ^^^^^ 

to  fhips  in  the  fervice  of  the  Eaji  India  or  Hud/on's  Bay  paniei. 
companies/ 

«  That  this  aft  is  not  to  extend  to  (hips  failinirfrom  i  8- NortoOiipt 

.  .         ,    ,         ,  failing  from  to- 

foreign  ports,  in   cafe  no  convoy  is  appomted  by  the  rei^nporu^wbere 

Lords  of  the  Admiralty  of  Eng/andy  or  perfons  autho-  ^^^^l""^ "  '^ 
rized  by  them  at  fuch  foreign  ports  to  appoint  convoys, 
or  to  grant  licences  for  failing  without  convoy.' 

•That  the  Lords  of  the  Admiralty  arc  to  give  notice  §9-  ^'^?"  ^^ 

^  °  ihips  flirtll  hive 

in  the  London  and  Dublin  Gazettes ^  that  mailers  of  ihips  flagi,  &c.  to 

ihall  have  on  board,  flags  and  vanes  for  the  purpofe  of  *"**^'^  "f"^ 
dillinftion,   and    of  anfwerlng    fignals ;    and    without 
which  they  are  not  to  be  cleared  outwards.* 

fThat  fo  much  of  the  flat.  33  G.  III.  ch.  66^  ieSt.  8,  S  »<>•  The 

as  makes  the  mailers  of  ihips  under  convoy  liable  to  be  ^.'cn.^c.^66.^^ 

articled  in   the  Court  of  Admiralty,  for  difobeying  iig-  ^^^  punittiing 

nals  or  other  lawful  commands  of  the  commodore,  or  ferting  'convoy 

dcferting  convoy,  and  finable  at  the  dlfcretion  of  the  ?  ^'^ii^'^m^I^ 

faid  court,  in  any  fum  not  exceeding  500!,  and  puniih-  v^}  "P  »«  e^ery 
able  by  imprifonment,  not  exceeding  one  year,  ihall  be  'P*'"i**"**' 
painted  on  a  board,  qnd  afiixcd  on  fome  confpicuoos 
and  convenient  part  of  every  ihip  which  by  this  adl  -is 
required  not  to  fail  or  depart  without  convoy  \  and  that 
in  default  thereof,  every  mailer  or  other  peripn,  having 
the  charge  or  command  of  any  fuch  fhip,  fhall  forfeit, 
for  every  fuch  offence,  the  fum  of  50I. 

•That  if  any  fliip,  required  by  this  aft  not  to  fail  with-  §  m.   Ship«  ia 

out  convoy,  ihall  be  in  iraminpnt  danger  of  being  taken  J^'i^'^^'^ian'"*' 

by  the  enemy,,  the  commander  of  the  ihip  fhall  make  niake  ngnaU, 

r         y      \       r  •  '    r  •  r  »  •      i  ind  if  taken  the 

hgnals  by  ziriug  guns  to  convey  mformation  qi  his  dan-  m  <(ler  (k$ii  4f 

get  to  the  reft  of  the  convoy,  as  well  as  to  the  fhips  fn^aujo^^on' 

of  war  ujKler  the  proteftion  of  which  he  is  failing ;  and  p^iui  of  100  u 

7  ^  >JcaX 
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<  that  in  cafe  he  is  taken  pofieffion  of,  be  (ball  deftroy  all 

<  inftrudions  confided  to  him  relating  to  the  convoy ;  and 
♦every  commander  wilfully  negle£^ing  to  make  fuch 
*  fignalsy  or  to  deftroy  fuch  inftrudions,  flialU  for  erery 

<  fuch  offence,  forfeit  a  fum  not  exceeding  lool/ 

Thefe  are  the  principal  claufes  relating  to  failing  with 
convoy;  the  reft  of  the  a£b  is  employed  in  fixing  the 
duties,  and  direding  how  they  fliall  be  colle6ied.— 
This  z6t  being  to  continue  during  the  then  hoftilides 
with  France^  expired  upon  the  ratification  of  the  peace 
of  I  So  I,  and  was  re-ena6ied.  upon  the  renewal  of  the 
war  in  1803  by  ftat.  43  G.  IIL  c.  57,  which  is  to  con- 
tinue in  force  during  the  prefent  hoftilities  with  France. 
A  fortifiwbuHt        The  fixth  feftion  of  this  aft  provides  that  it  fliall  not 

Oiip,  though  .      f  •/! 

Bntijk  owned,     cxtcud  to  veflels  not  required  to  be  regifiered.     A  foreign'* 

JJ^b^'i^SlIld;  '^^^^  *»P>  ^^^^  ^^^#'  owned,  is  not  required  to  be 
therefore  Ihe      rcgiftcred,  by  any  of  the  regifter  afts ;  and  therefore  an 

convoy,  anrf  infurancc  on  fuch  a  (hip  is  good,  though  (he  fail  without 

to  d^*  ""^  convoy,  and  without  a  licence  to  do  fo. 
iMng  t.  D4^         Thus . — ^The  (hip  Luc/  was  infured  in  fe\  cral  policies, 

TJi,  fi?/V*^  •  At  and  from  Padfiwu  in  Cornwall  to  Leghorn.'— Sht  was 

PuL  209.  Spam/b  built  and  purchafed  at  Hamburgh  by  the  plaintiff, 

A  lbivi|ii  built  ^  Brkifl)  fubjed. — She  was  not  regiftered,  but  had  paid 

**tid    'r'^  the  alien  duties.    Previoufly  to  her  failing  on  the  voyage 

wiktout  convojr,  infured,   the   captain   applied  for   a  licence  to  proceed 

2^^{j)7o  *^  without  convoy  to  Leghorn  and  Naples^  but  only  fl4>tained 

--The  ihip  be-  a  licence  for  Naples,  without  convoy,  and  was  captured 

•xceprion  of  the  off*  that  place  by  a  French  privateer.     The  only  difierence 

38  (?.  III.  c.  76,  ijetweeri  the  two  cafes  was,  that  in  the  former  it  was 

I  6,  a  policy  on 

ber  will  be  good ;  reprcfcnted  to  the  linderwriters,  at  the  time  of  efie^ng  the 
crffiV*«o*cumI  policy,  that  the  Lucy  was  a  foreign-built  (hip,  and  not 
""dm*^  ^  ^^  regiftered  i  in  the  latter,  no  fuch  reprefentation  was  made, 
the  time  of  — *It  was  objected,  in  both  adiions,  that  as  the  licence 
1^,  ^t  the^  obtained  did  not  extend  to  the  voyage  infured,  the  Lucy, 
flifp^  it  fortif n    though  foreign  built^  and  Briti/b  owned,  was  within  the 

provifions  of  the  ftat.  38  6.  HI.  c.  76,  the  convoy  aQ, 
which  makes  void  all  policies  upon  (hips  failing  widi- 
out  convoy  ;  and  in  the  fecond,  that  fuppofing  her  nibt 
to  he  within  the  proyifions  of  that  ad,  that  circuxn- 
ftance  ought  to  have  been  conmiunicated  to  the  under- 
writers.— ^Upon  the  trial  it  was  left  to  the  jury  to  deter- 
mine 
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• 

mine  whether,  according  to  the  ufage  of  merchants,  it  was 
the  duty  of  the  infured  to  give  this  information,  or  of  the 
underwriter  to  fatisfy  himfelf  upon  that  point.  The  jury 
decided,  that  it  was  the  bufinefs  of  the  underwriter  to 
obtain  this  information  for  himfelf. — Upon  motions  for 
new  trials  in  thefe  caufes,  the  court  decided,  that  it  was 
properly  left  to  the  jury  to  determine  this  point,  and  alib 
that  foreign  built  (hips  in  the  hands  of  Briti/b  owncxfi 
are  not  required  to  be  regiftered,  and  therefore,  that  the 
verdidls  for  the  plaintiff  muA:  (land. — Lord  Elden^  in  de- 
livering the  opinion  of  the  court,  faid :— "  With  refpe£k  to 
the  general  point,  the  que(lion*is,  whether  a  veiTel  in  the 
fituation  of  the  Lucy^  departing  without  convoy,  not 
having  obtained  a  proper  licence  fo  to  do,  can  be  deemed 
to  be  protected  by  the  policy,  or,  whether  that  policy  be 
not  altogether  void  under  the  provifions  of  the  ftat.  38 
G.  III.  c.  76,  §.4  {a).  The  policy  of  tlus  a^,  as  ftated 
in  the  preamble,  is,  <  that  it  wilf  add  to  the  fecurity  of 

<  trade   to  prevent  (hips  failing  without  convoy,  except 

<  in  certain  cafes.'  This  will  undoubtedly  apply  to 
ihips  foreign  built.  But  whether  it  was  intended  to  be 
carried  to  that  extent,  is  the  queftion  we  are  now  to 
decide ;  and  that  we  muft  do  by  examining  the  claufe 
which  is  to  carry  the  principle  into  efFe£l. — liYitJtxtb  fec- 
tion  of  that  a&  provides  that  nothing  in  the  a£t  contained, 
by  which  ihips  are  required  not  to  depart  without  convoy, 

(hall  extend  to  any  Ihip  or  veflel,  wbicly  is  nU  reqmred  to  *  ^ 

ii  '  regijlired  by  any  a£l  or  a£is  of  parliament  in  force  on 
'  or  immediately  before  the  pafling  of  this  a3.'  The 
true  quedion  then,  is,  whetlier  this  (hip  was  required  to 
be  regiftered  by  any  ftatute  in  force  when  the  convoy  a£t 
pafled.     She  was  foreign  built,  and  purchafed  previouily 

'  to  the  time  when  the  prohibition  took  place ;  and  in  order 
to  afcertain  whether  (he,  being  Briti/b  owned,  be  required 

^  to  be  regiftered,  ot  not,  we  muft  look  back  to  our  navi« 
gation  laws."  His  LonKhip  then  took  a  moft  compre- 
henfive  and  accurate  view  of  all^the  navigation  laws 
relating  to  to  the  regiftry  of  (hipping,  down  to  the  laft 
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t«gifter  a^Sy  26  G.  IIL  c.  60  and  27  G  III.  c.  19.     He 
dien  fgid» — <<  After  the  beft  confideration  which  I  ha?€ 
Jbeen  able  to  give  tbe  regificr  oQ^  and  after  converllng  with 
the  ttobk  lurd  who  framed  k  («}»  as  well  as  with  the 
learned  author  of  the  treaitife  to  which  it  gave  rife  \y)^ 
I  tbe  determination  I  have  come  to  y^  that  foreign  built 
ihipsy  in  Briiijb  ownerflitp)  are  not  required  to  be  regif^ 
tered,  and  confequently   that  this  verdid  mud  ftand.'* 
Hid  Lordihip  then  examined  the  feveral  claufes  of  the 
vegifter  a^s^  2»6  G.  IIL  c.  6o»  27  G.  Xfil.  c.  19«  and  34  G 
III*  c.  68,  and  faid,-^<<  It  is  not  fai^  that  ibips  not  rcgif* 
tered  fhall  not  be  navigated  or  owned  by  Britijb  fubje^i. 
A  Bntifb  owner  of  a  foreign  built  fliip  may  engage  in 
neutral  trade,  and  will  be  liable  to  the  alien  duties ;  but  it 
was  not  the  policy  of  the  legiilature  to  prevent  Briiifj 
(ubje&s  from  employing  foreign  (hips  in  neutral  trade, 
in  as   ample  a    manner  as   they  can    be    employed  by 
-aliens.** 

Sea.  VI. 

Of  tbe  Warranty  of  IfeutralUy. 

THE  cafes  on  this  branch  of  the  law  of  infurance  often 
involve  certain  rules  of  the  law  of  nations,  which,  though 
formerly  confldered  as  indifputable,  have,  in  modem 
times,  and  particularly  fince  the  period  of  the  French  revo- 
lution, been  not  only  controverted,  but  even  new  and 
contrary  principles  fet  up  from  time  to  time  in  oppofition 
to  them,  as  the  intereft  or  ambition  of  certain  dates  has 
di£lated.  This  has  neceiTarily  produced  a  great  variety 
of  deciCons  fince  the  former  impreflion  of  this  work, 
which  have  imavoidably  fwelled  this  fedion  beyond  its 
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>  (a)  Lord  Hawie/httrji  now  Earl  of  Ltwrpoolt  to  whotti 
'  country  is  highly  indebted  for  the  many  ezcoUeot  and  jodi* 
-eious  regulations  he  has  introduced  upon  \\m  moft  importaBt 
fubjca. 

{h)Jobn  Reevet^  Efq.  who  hastciy  much  promoted  the  cow* 
mercial  interefts  oiGteat  Britain  by  his  valuable  hiflory  of  tbe 
law  of  /hipping  and  Davig«tion« 

oicdiotrf 


Ch.IX.  S6.]        Neutral  Property.        '   ^  3*5 

ordinary  proportion.  We  will,  however,  according  to 
our  former  diftribntion,  confider 

ift,  The  vature  of  this  Warranty^ 

adiy,  Wl^en  it  frail  befaljlfied  by  a  judgment  of  cwdem-^ 
nation  as  prize  ;  and, 

Sdl/,  What  Jhall  amount  to  a  forfeiture  of  neutrality 

I.  The  nature  of  this  Warranty* 

As  the  premium  is  meant  to  be  proportioned  to  the 
nature  of  theriik,andas  the  general  words  of  the  policyt 
onlefs  reftrained  or  qualified  by  fome  fpecial  ftipulation^ 
fubje£l  the  infurer  to  every  lofs  by  capture,  it  is  of  impor- 
tance, in  times  of  war  between  maritime  dates,  to  afcer- 
tain  whether  the  (hip  or  goods  meant  to  be  infured  be 
liable  to  capture,  as  belonging  to  either  of  the  belligerent 
powers,  or  for  a  forfeiture  of  neutrality.  If  the  infured 
profefs  to  be  the  fubjeft  of  a  neutral  ftate,  and  mean  to 
be  infured  as  fuch,  the  infurer  requires  him  to  nvarrant 
the  (hip  or  goods  to  be  neutral  property.  This  is  done  Hdv  expr? (Tri 
by  inferting  in  the  policy  either  the  words,  *  warranted  neu' 
iraly  or,  *  neutral  property;*  and  fometimes  the  thing  infured 
IS  reprefcnted  as  belonging  to  the  fubjefts  of  fome  neu- 
tral flate,  which,  of  kfelf,  is  equivalent  to  a  warranty  (j). 

Neutral  property,  in  the  fenfe  in  which  that  expreflion   What  oTall  Ht 
muft  be  underwood  in  this  warranty,  is  that  which  be-   J^^y."'""™' 
longs  to  the   fubje£ls  of  a  ftate  in  amity  with  the  belli- 
gerent powers. 

*    But  it  is  of  importance  to  obferve  tl^at  if  the  fubjeft  of  The  fubjeA  of  a 
a  neutral  ftate  be  domiciled  in  the  dominions  of  one  of  the   mkiicd  in  tb* 
belligerents,  and  carry  on  commerce  there,  though   he   beT'erent**f  fei 
continue  to  owe  allegiance  to  his   natural  fovereign,  and  the  prot«aion  of 
may  at  any  time,  by  retummg  to  his  native  country,  reco- 
ver all    the  privileges   belonging  to   a   fubjfcft  of  that 
country  \  yet,  while  he  refides  in  the   dominions  of  si 
belligerent,  he   contributes  to  the  wealth  and  ftrength 


(a)  R.  Lothian  v.  Henderfon^  3  Bof.  add  Ptd.  499,  inf.     At 

to  the  manner  and  time  of  making  foch  reprefeutation,  Tid.  inf. 

clu  10.  Prelim.  Ob,  w 
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of  fuch  belligerent,  and  is  therefore  aot  entitled  to  the 

proteftion  of  the  neutral  flng,  and  his  property  (hall  be 

deemed  enemy's  property,  and  liable  to  capture  as  fuch 

by  the  other  belligerent. 

Tchh  V.  ScnAe^       Thus  : — ^The  freight  of  the  (hip  Franklin^  warranted 

/';./.  2:7,  n.  s.    Ameriparti  y^^s^m  December  1800,  infured  *  At  and  from 

C.^^Ejp.  Rep.    t  Lrjcrpcol  X,o  Naples  or  SicUy,  with  leave  to  difcharge  at 

Leghorn* — ^The  fliip  was  captured  by  the  French,     In  sn 

y*Wf/>tf-i"\.o  n"  action  to  recovcr  for  this  lofs,  it  appeared  that  tlie  plaini 
hut  jctiied  in  tiff  was  an  American  born,  had  refidcd  in  America^  and 
cari.?ing*oa  had  becrt  cmplovcd  in  navigating  fliips  between  this  coun- 
''rch'fc?!!'n'''  try  and  America;  that  having  married  at  Liverpsoi,  he 
^-/fKtri  mn  fhip  had  from  the  year  1797  occupied  a  houfe  there,  io 
mchtfd'^i.i  liw-  ^vhlch  his  wile  and  children  refided  j  that  f:ncc  that  time 
riri,  .—This  (h\^   jjg  j^^d  oncc  cr  twicc  navigated  a   (hip  from  Liverpool  to 

IS  n..i  neutral  IJ  ,     •  .         1  t  j       •  i_«-*  n.  l. 

ihs  purjx.fe  of  America^  and  back  again  5  but  that,  during  thcTalt  year,  he 
bcin.  :.r-M  acd    i^^j  ^^^,^^  ^  ^f  £    ia,^j  but  ha^i  employed  othcn 

*jf.  to  navigate  his  veffcls  to  America  and  clfewhere  ;  that  in 

Gcloher  1800  he  had  purchafed  the  i^V^i^i/iw,  which  was 
an  American  (hip,  and  regularly  documented  as  fuch, 
from  her  owner,  an  American^  and  had  brought  her  OFcr 
from  America ;  and  t:iat  when  the  voyage  to  which  the 
policy  related  fliould  be  completed,  the  plaintiiF  intended 
to  return  in  her  with  Lis  family  to  Atnerica.^^lx.  was  con- 
tended  on  the  part  of  die  defendant  that  the  warranty  was 
falfc,  in  r.s  much  as  the  plaintiff  was  rcGding  under,  and 
entitled  to,  the  prote6tion  of  Great  Britain^  and  had  no 
right  to  fet  up  his  privilege  as  an  American  citizen  againft 
the  advcrfc  belligerent  power. — For  the  plaintiff  it  wa^J  in- 
filled that  his  refidcnce  here  was  merely  temporary  ;  that  he 
had  the  animus  revertendi^  and  was  therefore  entitled  to  war- 
rant his  fliip  American, — The  plaintiff  was  nonfuitcd.— 
Lord  Kenyan  y  who  tried  the  caufe,  fa  id,  **  Whether  the 
plaintiff  has  the  intention  of  returning  to  Atmrica  crnotiat 
a  future  period,  cannot  affcft  the  prefent  queflion.  In  the 
policy  he  has  warranted  the  fliip  to  be  American;  fro^ 
which  warranty  the  underwriters  coIle8cd  that  ftc  ^^ 
^titled  to  the  privileges  of  an  American  fliip.  But  whe- 
ther the  (liip  be  entitled  to  thofc  privileges  or  not,  doei 
not  depend  merely  upon  her  owner  being  an  Anterc^ 
born.     Perfons  refiding   in   this   country,  reaping  the 

advartagc* 
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advantages  of  its  trade,  contributing  to  its  well  being, 
muft,  for  the   purpofes   of  trade,  be  confidered  as  be- 
longing to  this  country.     By  the  law  of  nations^  there- 
fore, the  property  of  fuch  a  perfon  is  liable  to  capture  by 
a  belligerent  on  the  ground  of  its  belonging  to  a  fubjedl 
of  tliis  country.     That  rule  of  law  was  afled  upon  in  the 
St.  Eujlatia  cafes  at  the  Cockpit^  when  Lord  Camden^  and 
fome  of  the  greatefl  psrfons  that  ever  adorned  the  law  of 
this  country,  prefided  there.     In  the  cafe  of  the  Argo^         *    ^ 
naut  {a)y  though  we  were  of  opinion  that  Collet^  being  a 
native  of  this  country,  could  not  put  off  his  allegiance  to 
it,  but  might  be  guilty  of  high  treafon  againft  the  (late ; 
yet  we  thought  that,  being  domiciled  in  America^  he  was 
entitled  to  theprivileges  of  an  American," 

If  the  warraJUfy+e  tilfe  at  the  time  it  is  made,  the  po-   It  it  fufficicnt 
licy  will  be  void  ab  initL     But  the  following  cafe  fhews  !^]*^\;'"*  ^***» 
that  it  is  fufficicntly  true  if  the  thing  infured  be  neutral 
property  at  the  time  when  the  policy  is  effeEled ;  the  chance 
#f  future  war  being  alv/ays  a  ri(k  within  the  policy. 

ArDutch  fhip  and  cargo  were  infured,  *  At  and  from   Elny.  Pariift. 
*  VOrientXo  Rotterdamy  both  warranted  neutral  property.'   s^'k^u'ifd  m^* 
— ^The  (liip  being  captured  by  an  Englijh  man  of  war,  an   S'tioua:  v  yU^- 
aft  ion  was  brought  on  the  policy ;  and  the  declaration  (,Vd  adm.iicdln 

ftated  that  the  defendant  fubfcribed  tlie  policy  on  the  28  th    ^>;!?V  ^""^"'y* 
-  3  r.  R.  477. 

'^i  November  1780,  and  averred  that  the  ftiip  and  cargo       

i^ere,  at  that  time,  neutral  property.— Upon  the   trial  it  j^  JJllf.rT,  oT^hc 

ppcared  that  the  fliip  failed  from  L* Orient  on  the  i  ith  »^**^  ©^  N"vtfH'* 

f    December  1 J SOj  ^nd  both   fliip    and, cargo  ivefe  thsn  rrthof*/Ww- 

^utral propert^y  and  fo  continued  till  the  20th  oi  December.  ^'''    Hoihliiits 

K  t     rt«  •  •       1       •  commence  an 

'nen,  hoftdities  having  commenced  between  the  Englijb  ihc  20th  of  Df^ 

tid  the  Dutch,  the  fliip   and  cargo  ceafed  to  be  neutral  f''"*^^*  ^"^  *« 

roperty,  were  taken  on  the  25th  of  December,  and  con-'  ii^e2  5ii>:--Tiii« 

^ttincd  as  lawful  prize. — The  court,  upon   this  cafe,  !he  warramy, 

'cre  clearly  of  opinion,  that  the  plaintiff  was  entitled  'J'ilJJlt.'"'"'" 
>  recover. — ^Lord  Mansfidd  faid, — "  The  infured  war- 
mtcd  the  fliip  and  cargo,  neutral  property,  and  the  defcn- 
*^t  would  have  the  couit  to  add,  by  conflruflion,  "  andfo 
fi^ll  continue  during  the  whole  voyage.**     The  contract 


(tf)  mifon  Y.  Marriott,  8  T.  R.  3 1^ fi»P-  63, 

C  C  2  ti^^ 
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was  not  fo.    The  infured  told  the  underwriters  what  was 

the  ftate  of  the  (hip  and  goods  then  \  and  the   infuita 

took  upon  themfelTes  all  future  events  and  rifks,  from 

men  of  war,  eneinies,  detentions  of  princes,  &c.    The 

owners  themfehres  coAld  not  have  changed  the  nature  of 

the  property ;  but  they  did  not  mean  to  run  the  ri(k  of  tfcc 

war.    If  it  would  have  made  a  diflrrence  to  what  country 

the  property  belonged,  the  underwriters  (hould  have  cn- 

ThechjMKe  of     quired.    The  rifle  of  future   war   is  undertaken  by  die 

future  war  is  pI-  infurcr  in  every  policy.    The  warranty  is,  that  things  ftand 

mthtpohcj.       fo  at  the  time^  not  tliat  they  fiiall  continue  fo." 


a.  When  this  Warranty  jhall  befulftfied  by  a  Judgment 

(f  Condemriation  as  Prize. 

The  evidence  ufually  adduced  to  falfify  this  warranty, 
or  to  prove  a  breach  or  forfeiture  of  neutrality,  whidi 
amounts  to  a  breach  of  the  warranty,  is  the  judgment  or 
fentence  of  a  court  of  admiralty,  or  other  court  having 
jurifdi£tion  in  queftions  of  prize,  by  which  the  fliip  or 
goods  infured,  and  warranted  neutral  property,  have  been 
condemned  as  prize.  Copies  of  the  fentence  and  of  ibc 
ether  proceedings  in  the  court  of  admiralty,  properly  au- 
thenticated, are  always  deemed  fufficient  evidence  of  the 
fa^  of  the  condemnation^  and  of  the  grounds  upon  whicb 
it  proceeded  (a). 

Under  this  head  we  wiH  confidery&^,  what  fhall  be 
deemed  a  court  of  competent  }urifdi£lion  in  queftions  of 
prize  ;  ^nA  fecondlj^  when  the  fentence  of  fuch  court  (hall 
be  deesned  conclufive  evidence  to  fatfify  the  warranty. 

Fir/l. — What  fiall  ie  deemed  a  court  of  competint  jurifi^Sm 

in  quejiions  of  prize, 

K  frntenceyto !)«  In  order  that  a  foreign  fentence  miy»be  received  in  oof 
JUgh^d^mvA  courts  as  admifBblc  evidence,  and  poflefs  Ac  authority 
be  the  fentence  afcrlbcd  to  it,  die  couTt  in  which  it  was  immounced  mull 

Ota  court  of  .  •«■««  if 

c  mpttont  jiiiif.  appear  to  have  been  a  court  lawfully  conftitvted,  and  w 


«j4tiwn. 


{a)  R.  Anon.  9  Mod.  66.  R.  Walnnd  v.  Fen  A/#>>  ^ 

Mod.  i%x.  Vid. xa  rm.  Ab.  97. 

compcttf^ 
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competent  jurifdiftion  in  fuch  matters.     And  therefore, 
^  if  it  appear  to  have  been  held  under  any  ufurped  or  illegal 
authority,  or  contrary  to  the  law  of  nations,  the  fentence 
will  have  no  validity. 

This  was  deter m'med  by  the  learned  judge  of  our  court  Cafe  of  tbt 
of  admiralty,  on  the  i6th  of  January  iSoo,  in  the  cafe  of  ^'dl/Ko'fjt 

the  fliip  F/ad  Oyen^  which^  had  been   captured  by   the       

French  J  carried  into  Bergen  in  Norway,  condemned  by  the  ,  amiiA  •f  a 
rcfident  conful  there,  and  purchafed  by  a  Dahi/b  fubie^i.  Wiifertnt  pow- 
•—One  queltion  before  the  court  of  admiralty  was,  whe-  meutrMi/mit,hm 
ther  a  fale  under  fuch  a  fentence  of  condemnation  would  "V™2I[I*^  *^ 

our  coiim« 

transfer  the  property  to  the  neutral  vendee. — Upon  this 
point  the  learned  judge  declared  that  fentences  of  con* 
(iemnation  always  appeared  to  be  the  fentences  of  jcourts  9 

a£ling,  and  exercifing  their  judicial  fundiions,  in  the  bel- 
ligerent country  5  and  that  this  was  the  very  firft  attempt 
that  had  ever  been  made  to  impofe  upon  the  court  9  fen- 
tence of  a  tribunal  not  exifting  in  the  belligerent  country, 
but  of  a  perfon  pretending  to  be  authorized  within  the 
dominions  of  a  neutral  fovereign  ;  that,  even  if  it  could 
be  fliewii  that,  upon  mere  fpeculative  principles,  fuch  a 
condemnation  ought  to  be  deemed  fufEcient,  that  would 
not  be  enough  i  for  it  ought  to  be  {hewn  that  it  was 
agreeable  to  the  ufage  and  pra<9;ice  of  nations  ^  *<  and 
when  I  am  told,"  faid  he,  "  that  before  tlie  prefent  war, 
no  fentence  of  this  kind  was  ever  produced  in  the  annals 
of  mankind,  and  that  it  is  produced  by  one  nation  only  in 
this  war,  I  require  nothing  more  to  fatisfy  me  that  it  is 
ihe  duty  of  this  court  to  rejeft  fuch  a  fentence  as  inad* 
miffible." 

The  ground  of  this  do£lrine  is,  that  it  Ihall  not  be  pre-  The  ground  «r 
fumed  that  a  neutral  government  would  fo  far  depart  from  ^^  d«A*»n«» 
the  duties  of  neutrality,  as  to  permit  within  its  territory 
the  exercife  of  that  laft  zCt  of  hoftility,  the  condemnation 
of  the  property  of  one  belligerent  to  another;  thereby 
confirming  and  fecuring  him  in  the  acquifition  of  his  Jene- 
tny's  property  by  hoftilc  means  (a)» 


(a)  Per  Sir  H^Slmm  SioU  in  the  cafe  of  tht  Cbrijlopber,  2  Rob. 
Adm.  R.ep.  209. 

,      -  c  c  3  '       This 
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•u^cuui'u.  *"  '^^^  dccifion  of  the  court  of  admiralty,  and  the  reafons 

on  which  it  was  founded,  have  fince  been  fully  approved 

and  adopted  by  the  court  of  King's  Bench  in  the  cafe  of 

Havihck  V.  Rockwood  {a)y  which  will  be  more  particularly 

noticed  hereafter.     For  the  prefent  it  will  be  fuflkicnt  to 

ftnte  that  it  was  there  determined,  that  a  condemnation 

by   the  French  conful  at  Bergen  in    Norway  had  not  the 

cfFeft  of  devefting  the  property  of  a  captured  fliip  out  of 

the  original  owner. 

Smith  r.  Sur.  Yet  where  a  Dutch  fhip  was  captured  by  the  French^ 

ltt^.!ji',  '^^'       *"^  condemned  by  the  French  court  of   prize  fitting  at 

Sup  zoo.  Bergeriy  and  fold  to  a  Dan'tjb  fubjeft,  and  by  him  fold  to 

Buiifthe  ncu.     the  plaintiff,  it  was  objefted,  in  an  aflion  on  a  policy 

efcc    ti!c  con-'   ^^  the.  fhip,  that  this  was  no  evidence  of  a  legal  title  in  the 

dcmnatioa  will     plaintiff  :—But  Lord  J!>/;j;^«  faid,  that  though  the  fentence 

of  a  French  court  of  prize,  fitting  in  a  neutral  countrv,  had 
been  wifely  holden  not  to  change  the  property ;  yet, 
where  it  had  been  acquiefced  in  by  that  country,  it  might 
make  a  difference;  and  that,  as  the  property  had  been 
regularly  brought  down  to  the  plaintiff  fiom  the  time  of 
the  falc  under  the  fentence,  he  was  of  opinion  that  it  was 
Sufficient  evidence  of  a  legal  title  in  him. 
But  if  the  fhip  But,  with  refpeft  to  condemnations  paffed  upon  fiiips  * 
be  c*iricd  into      Iroufht  Into  the  ports  of  an  ally  in  the  war,  there  is  a  com- 

tnc  pait  ui  a  CO-  "^  r  J  J  ^  ^ 

belligerent,  and  mon  intcrcfl  betwccii  the  co-belligerents  on  the  fubjc£t; 
r^n'ii-mnJd'ii/  ^"^  hoxh.  governments  may  be  prefumed  to  authorize 
it.e  rt..te  of  the  any  meafures  conducing  to  give  effeft  to  their  arms, 
iti.cc  will  be  va-  and  for  that  piirpofe  to  confider  each  other's  ports  as 
^^^  mutually  fubfervient  to   that  end. — Therefore,  where  a 

Britijh  fliip,  captured  by  the  French^  and  carried  into  the 
pert  of  St.  Sebqfttan  in  Spaiuy  then  an  ally  of  France^  and 
at  war  with  Great  Britaiuj  was  condemned  at  Bayonne  in 
France^  the  fliip  flill  lying  in  the  Spani/b  port,  this  con- 
demnation was  holden  to  be  valid  {b).  So  likewifc,  where 
a  Br'ittfh  fliip,  taken  by  the  French^  was  carried  into  Hd* 
veotfiUySi  and  condemned  by  the  French  commiffary  of 
marine   at   Rotterdam^  the   United  States  then  being  in 


{a)  8  T.  R.  268.  inf  c.  13.  §  2. (3).  Per  Sir  Wittam  ScoU, 

iu  ihe  cafe  of  che  Lhrj/lopberi  2  Roh.  Adm.  Rep.  209. 

alliascc 
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alliance  with  France  and  at  war  with  Great  Britain^  the 
legality  of  this  condemniition  was  admitted  by  our  court 
of  admiralty  [a). 

Therefore,  where   an  infurance  was  made  on  a  hot-    ^'^■^  ^-  ^<n.iU, 
tomry  bond  on  the  Fro^iu  Anuci^  a  Danijb  fhip,  in  a  voyage       . 
frqm  Penzance  tO  Genoa ;  and  the  (hip  being  captured  by  ?*  ^* 

2  French  privateer,  carried  into  Malaga^  and  there  con- 
demned by  the  French  conful  rcfiding  at  that  place,  on  the 
ffround  of  her  being  Britljb  property,  tlie  court  of  King's 
Bench,  on  the  authority  of  the  above  dccifions,  determined 
that  the  fentence  of  condemnation  was  valid  and  conclu^ 
five  to  prove  that  tlie  fliip  was  not  Dantfh, 

Secondly y — When  the  fentence  of  fuch  court  fhall  be  dtemed 
concluftve  tofuljlfy  the  warranty. 

This  is  often  found  to  be  a  very  perplexing  queftion. 
It  has  produced  much  litigation,  and  many  dccifions, 
that  cannot  be  eafily  reconciled  or  reduced  to  any  well 
defined  principle. 

A  certain  comitas  gentium^  as  it  has  been  called,  is  faid    Er  fMmty  ihi? 
to  prevail  amongft  all  civilized  ftates,  by  which  the  judg-   {^rc^t^^*Qo\ln% 
ments  of  tribunals  having  competent  jurifdidion,  in  any   are  conciufiv* 
one  (late,  are  regarded  in  the  courts  of  all  others  as  conclu* 
0VC   upon    the  fubjefts  upon  which  they  have  been  pro- 
nounced; and  this  is  now  holden  to  be  fo  binding  upon  the  tri- 
bunals of  this  country,  that  the  dccifions  of  foreign  courts 
of  prize  are  holden^to  be  conciufivc  upon  all  points  with- 
in their  jurifdiclion,   and  which  they  have  profelTed  to 
determine,  even  tliough  fuch  dccifions  be  manifeftly  un- 
juft  {b). 

Whether  fuch  comity  do.  In  truth,    prevail  in  any  This  comity  {• 
other  country  than  our  own,  I  have  not  been  able,  after   "**•  ""^'^eri^. 
Tome  enquiry,  to  learn.     Certain  it  is,  that  the  tribunals 
of  France  never  carried  their  eomplaifancc  fo  far.     The 


[a)  In  the  cafe  of  the  Betfy^  Kruger^  2  Rob.  Adm.  Rep.  210,  n, 
——(3)  Vid.  Lofd  Kenyan  s  judgment  b  Cuyer  v.  jfguiiarM 
7T.  R.  68 1,  inf. 

c  c  4  judgnaentft 
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judgments  of  foreign  courts,  at  leaft  thole  of  the  enemies 

of  that  country,  have  there  no  weight  or  authority  againft 

Frenchmen  \  and  therefore  every  queftion  decided  by  any 

foreign,  or  at  leaft  by  an  enemy's  tribunal  muft,  in  their 

courts,  be  examined  and  determined  de  novo  {a). 

jf'^e^es  x.btrnt^       That  the  fentence  of  a  foreign  court  of  adm'uralty  is, 

T.*Ray!  inf*    in  our  courts,  conclufive  upon  the  points  within  its  jurif- 

^i/i«.  59  Cited    4i^ion,and  which  it profeffes  to  decide,  was  firft  determined 

i^mh.  izu  in  the  court  oi  King's  Bench  in  Mich.  Term  34  Ch.  IL  itf 

the  cafe  of  Hughes  v,  Cornelius y  where  a  flnp  which  had 
been  Dutch,  but  was  afterwards  made  EngUJb,  was  taken 
by  the  French  and  condemned  as  a  Dutch  prim.  An 
Bnglijh  merchant  bought  the  flnp  of  the  French,  an^ 
brought  her  to  England,  where  the  original  owner  claimed 
her,  and  brought  an  aftion  of  trover  againft  the  purdia- 
fer. — But  the  court  gave  judgment  for  the  defendant,  with- 
out fuffnring  the  queftion  to  be  argued ;  being  clearly  of 
opinion  that  the  fliip,  being  legally  condemned  in  tsante 
as  a  Dutch  prize,  the  court  here  would  not  examine  the 
proceedings  of  the  French  court  of  admiralty,  but  give  cre- 
dit to  its  fentence,  and  would  take  it  to  be  according  to  right. 
Bccaufe  it  would  be  very  inconvenient  if.  the  courts  in  one 
kingdom  fliould  corre£i:  the  judgments  and  proceedings  of 
thofc  of  another ,  and  if  the  original  owner  were  aggrieved, 
he  might  petition  the  king,  who,  by  his  ambaflador  at 
the  court  of  France,  might  ilemand  that  right  fhould  be 
done ;  if  this  were  refufed,  he  would  grant  letters  of  re« 
prifaL 

Though  tlic  court  refufed  to  hear  any  argument  in  this 
f:afe,  the  reafonb  given  in  fupport  of  their  judgment  do  not 


'  \a)  Lesjugemens  renJuspar  les  iribunaux  itrangers  nefitU  mFrmis$ 
iauiun  poids  contre  les  Francois.  Ufaut  que  la  canjeyfik  de  wm* 
ieau  aecide. — D'ou  il  Juit  que  lejugement  de  confifcaSimt,  prtmomui 
far  un  tribunal  ennemi,  n*efi  ns  tme  preuve  que  le  veritable  pomr 
compte  ait  ete  ca  he^  ni  un  tit  re  que  les  qffitreurs  puiffent  cdleguer  pom 
fi'difpenferdepayerlaperte*  Telle  ejt  notre  jurifprudence.  Emerig. 
torn  i.p.'45S/ 

fecm 
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fccm  very  fatisfaftory.  The  rule,  however,  as  laid  down 

by  them,  has  been  acknowledged  to  be  law,  and  has  been 
a£ted  upon  as  fuch  from  that  time  to  the  prefent  (a)  • 
And  yet  there  is  a  material  diftinftion  between  that  cafe 
and  the  cafes  to  which  the  rule  there  laid  down  has  been 
Cnce  fo  often  applied.  France^  at  the  time  Hughes  v.  C^- 
neUus  was  determined,  was  in  amity  with  England.  But 
the  foreign  fentences  to  which  our  courts  have  Cnce  given 
fo  much  credit,  and  which  they  did  not  think  themfelves 
at  liberty  to  examine,  have  all  been  the  fentences  of  ene» 
mies*  tribunals  ;  fo  that  a  principal  argument  in  fupport  of 
the  decifion  in  Hughes  v.  Cornelius  does  not  apply  to  thefe 
cafes ;  for  if  wrong  be  done  by  an  enemy's  tribunal,  there 
can  be  no  redrefs. 

But  the  judges  who  adopted  this  dogma  did  not  fore-  The  confe- 
fee  all  its  confequences.     Since  that  cafe,  great  and  mani-  ?uie"  were  »at 
fed  injuftice  has,  in  many  inftances,  arifen  from  it.     This  «fif**  foKfom, 
has  naturally  led  to  exceptions,  and  thefe  exceptions  have 
unavoidably  induced  the  ncceffity  of  reviewing  and  cxa* 
mining  foreign  decifions.     But  it  being  foon  perceived 
that  this  would  occafion  all  the  trouble  and  inconvenience 
which  the  rule  laid   down  in  Hughes  v.  Cornelius^  was 
meant  to  obviate,  the  courts,  at  the  apprehenfion  of  this, 
feem  to  have  darted  back,  and  to  have  haftily  returned  to 
.the  original  rule.    Neutrals  have,  therefore,  to  proteft  «;  ^^^j.     ^i^ 
themfelves  againft  the  caprice  and  injuftice  of  foreign  tri*  certain  proofs 
bunals,  reforted,  as  we  (hall  prefently  fee  {h\  to  the  cxpc-   ft jrbl^toochi- 
dient  of  inferting  in  their  policies  an  exprefs  ftipiilation  ^^^* 
that,  in  cafe  of  capture,  certain  fpecified  proofs  of  neu- 
trality fhould  be  deemed  concluGve^  notwithftanding  any 


(  j)  All  the  cafes  upon  the  effeft  of  the  judgments  bothof  foreigii 
und  domeftic  tribunals  will  be  found  in  the  arguments  of  Rfr. 
Wallace  and  Mr.  Mansfield  in  the  Duchefs  of  Kin^:n*i  cafe,  1 1 
Jiarg,  State  Tri.  205,  and  in  the  admirable  argument  of  Lord 
C.  J.  De  Grty  in  the  fame  cafe,  p.  261.— Vid.  Walier  ▼•  iFsUerti 
and  the  notes  on  that  cafe  D(nsg,  3d  edition,  p.x.  Vid.  la  Puu 
Ab.  86.—,^;  Vid.  Loiblan  v.  lienderf<m%  3  Bof,  ^sAPuL  449. 
inf, 

foreign 
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Ttrnmndei  v.  Da 
C©//*,  at  N   P. 
after  Hil.  4  G. 
If  I.   Bfa^vtff 

f.f  the  ground  of 
the  fcntrncc  du 
not  appear  on 
the  f.jcc  cf  ir,  it 
msy  be  fhexirn 
by  oiher  evi- 
dence. 


But  if  the  fen« 
fence  he  ambU 
fuous,   it  will 
not  be  coflclu- 
five. 


foreign  fcntcnce  of  condemnation  to  the  contrary.  The 
examination  of  thcfc  ftipulatcu  proofs  of  neutrality  will 
not  be  very  unlike  a  revifion  of  foreign  fentcnces. 

As  to  thefe  fentences,  this  is  cl-ar,  that  if  it  be  ad- 
judged that  the  (hip  or  goods  infurcd  were  etumys^  propert^^ 
and  this  appear  on  the  face  of  the  fcntcnce  to  be  the 
ground  of  the  condemnation,  the  fcntcnce  will  be  conclu- 
five  to  f^Ifify  the  warranty. — So,  if  the  fcntcnce  proceed 
on  the  ground  that  the  (hip  did  not  belong  to  the  country 
fpecified  in  the  warranty,  it  will  be  conclyfive,  though  it 
Cxprefs  no  other  ground  of  condemnation. 

As  where  goods  were  iufured  on  board  a  fliip,  war^ 
ranted  Portugueses  the  plain tifF  gave  colourable  evidence 
that  the  fliip  was  Poriugueze ;  but  that,  being  obliged,  by 
the  perils  of  the  fca,  to  put  into  a  French  port,  the  caigo 
was  fpoiled  and  the  lofs  incurved.  This  was  admitted  by 
the  defendant,  but  he  alledged  that,  while  the  fliip  was  in 
tlic  French  port,  (he  was  libelled  againft>  and  condemned ; 
and  to  prove  this,  he  produced  the  fentence  of  condem- 
nation, and  confirmation  thereof,  in  the  courts  of  prize  in 
France^  together  with  an  anfwer  of  the  plaintiff  to  a  bill 
in  Chancery,  wherein  he  had  admitted  that  the  Qiip  was 
condemned  as  not  being  Portugueze ;  and  he  conttrnded, 
that  though  the  goods  were  loft  by  a  different  peril  from 
tliat  of  being  enemy's  property,  yet,  that,  in  faft,  the  fiiip 
was  not  Portugueze^  though  warranted  fuch,  ^nd  this  viti- 
ated the  policy  ab  initio.  This  was  agreed  to  be  law, 
hord  Manjfieid  faid;— **  As  the  fentence  was  general, 
and  did  not  exprefs  the  ground  of  the  condemnation, 
attefted  copies  of  the  liM  ought,  in  ftriflnefs  to  havf 
been  produced,  to  (hew  upon  what  ground  the  (hip  was 
libelled  againft ;  but  as  the  plaintiff,  by  his  anfwer  in 
Chancery,  has  admitted  that  the  (hip  was  condemned  as 
not  being  Portugueze  \  tl;is,  added  to  the  expreflion  ufed 
in  the  fentence  of  confirmation^  viss.  that  the  (hip  was 
condemned  in  the  court  of  prizes^  amounts  to  fuiBcient 
evidence  to  proceed  upon.'*  The  defendant  had  a  vcri 
diet. 

But  if  the  fentence  be  ambiguous  on  the  face  of  it,  and 
there  be  reafon  to  fuppofe  that  it  proceeded  on  a  different 

5  ground 
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ground  from  that  of  enemy's  property,  it  will  not  falfify 
ths  warranty. 

Thus : — An  infurance  was  made  upon  freight  and  goods,  Bemardiv.  Mar* 

*  At  and  ixomVefiice  to  London^nvarratited  neutral /hip  and  ^^^^'    ^"^'  ^^^ 
«  neural  property,* — The  (hip  on  her  voyage  was  taken  by  The  fentence  of 
a  French  frigate  and  condemned.     Upon  the  trial,  the  of  admiralty" 
defendant   produced   an  attefted  copy  of  the  fentence  of  ^ «»«<i »'»[»« «W 

*  ,        *  '  •*  c^ptuied  ihip 

condemnation  oitht  French  admiralty  court,  as  conclufive  *  wa»  on  her 

evidence  to  Ihew  that  the  (hip  and  cargo  were  not  neutral  ,  eirJm^y*.  ^jKwt 

property.     This  fentence,  after  ftating,  from  the  proems  J  ^''J  «°^* 

verbal  made  w!*en  the  fhip  was  taken,  the  capture  of  the  *  pcrfons  xhert^ 

fliip,  and  the  endeavour  of  the  captain  to  avoid  coming  on  ,  !n°he"bilh'oJ 

board  the  frigate  with  the  {hip's  papers,  dated,  «  that  the  '  '"'''"S  '««>  ^' 

«  captain  bjing  at  lad  obliged  to  comply,  upon  threats  '  iraU,  and  ri.ef« 

*  being  made  of  firing  on  him,  and  being  come  on  board,  ,  rlT^a^'^J^'' -^ 
'  he   declar(^d  tliat,   in  getting  up  the^ip'sjide,  the  hex  con-  *  captain  bad 

*  i»:i':ning  his  mujler-roll^  his  patents^  and  pajfportj  had  fallen  t  per$  overboa^dL 

^ //  om  hh  pGchtt  into  the  fea%  arfd  only  /hewed  hrr  bills  of  lading ^   *  r^eriforc  tuc 
lU  II-  J      u        y.      n.-  -^       ^^    'Ol•pat•dcar- 

•  by  which  It  appeared  that  the  Ihip,  commanded  by  a    *gaar«  cmfc. 

*  Venetian y  failed  from  Venice  with  a  cargo  of  filk,  raifins,    < pT\zt\*'^T\m 

*  oil,  inc.  for  the  account  of  fund ry  pcrfons  in  Venice  conftgned,  ^^^l  ambigi*. 

*  to  /undry  perfons  in  London.     That  thefe  goods  going  t9  appearing  reafoa 

*  an  enemfs  country  y  and  the  hfs  of  his  papers  raifing  fufpicions^   the^w^trf"*^ 

*  the  (hip  was  (lopped  and  fent  into  Almeiria.'     The  fen-   ^h<  fwitence 
tcncc  then  dates  that,  *  Thefe  premifes  being  conftdered^  the    ing  rhe  paper* 

*  fliip  and  cargo  are  declared  good  prize,  and  adjudged  to  the   ^xr^^^^^^FrJ!^ 

*  captors.' — In  the  courfe  of  the  argument,  an  arret  for   ordinance,    it 
the  regulation  of  the  French  marine,  dated  the  26th  of  b^^conciufive** 
jfuly  if^Sy  znd  the  proces  verbal  mzde  at  the  time  of  the   «ydcnce  toJaU 
capture,  though  not  proved  at  the  trial,  or  dated  in  the   ty. 
cafe,  were  much  referred  to.     By  this  orret^  art.  3.  *  All 

*  ve(rels  with  their  cargoes,  whether  neutral  or  ailied,  from 

*  which  any  papers  have  been  thrown  into  the  fea,  fup- 
«  prefTed  oraollrafted,  fliall  be  declared  good  prize/  In 
the  procfs  verbal  it  was  exprefsly  dated,  *  that  the  (hip's  go- 

*  ing  to  an  enemy's  country,  and  the  lofs  of  her  papers,  by         , 
'  falling  into  the  fea,  raifing  fufplcions,  (he  was  dopped 

*  in  confequence  of  the  third  article  of  this  arret*  It  wa$ 
contended    on    the     part   of     the     plaintiff,    that    the 

condemnation  was  not  founded  ot>  any   proof  that  the 

property 
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property  was  not  neutral,  but  on  the  authority  of  the 
arrets  on  account  of  the  papers  having  been  thrown 
into  the  itZt  If  this  had  been  done  wilfully  it  would  have 
been  fraud  or  barratry  in  the  matter,  which  was  one 
of  the  riiks  infured  againft  \  but  it  was  no  evidence  of 
-  enemy's  property, — For  the  defendant  it  was  infifted  that, 
though  the  fentcnce  did  not,  in  words,  declare  the  (hip 
and  cargo  to  have  been  condemned,  as  enemy* s  propertj^ 
which  it  is  not  the  praftice  to  do ;  yet,  that  that  ap- 
peared from  neccflary  inference  to  have  been  the  ground 
of  the  condemnation ;  and  throwing  the  papers  into  the 
fea  tuas  only  evidence  of  that  fadJ. — Mr.  Juftice  Bulkr 
being  of  opinion  that,  on  the  cafe  as  ftaiedf  wthout  the 
froces  verhaly  the  interpretation  of  the  fentence  was,  that 
thefjondemnation  went  on  the  ground  of  enemfs  fro- 
pertyy  it  was  propofed  to  the  defendant  to  agree  that  the 
procii  verbal  fhould  be  made  part  of  the  cafe,  which  would 
explain  the  ambiguity  of  the  fentence  5  by  (hewing  tlic 
€^rrit  to  have  been  the  ground  of  the  capture.  This 
was  rcfufed  by  the  defendant. — Lord  Mansfield  was  of 
opinion,  however,  that  the  juftice  of  the  cafe  might  fiill 
be  got  at,  on  the  ground  of  the  ambiguity  of  the  f<;n- 
tence,  which  did  not  mention  a  word  of  enemfs  property  ,• 
that  it  was  clear  the  French  admiralty  meant  to  proceed 
on  the  ground  of  throwing  the  papers  overboard  \  and  that 
the  proces  verbal  ought  to  be  conddered  as  part  of  the 
proceedings,  and  that  the  fi^ntence  ought  not  to  have  been 
read  without  it. — It  being  alleged  by  the  defendant's 
counfel,  that  it  would  be  dangerous  to  open  the  fen- 
tences  of  foreign  courts  of  admiralty,  which  arc  ufually 
informal  5  and  that  the  confequence  of  this  decifion  would 
be,  that,  in  all  cafes  of  this  fort,  there  would  be  contro- 
verfies  about  the  ground  of  the  foreign  fentence.  Lord 
Mansfield  faid  that  this  fuppofed  inconvenience  would  be 
entirely  obviated  if  the  foreign  courts  would  fay,  in  their 
fentences,  "  Condemned  as  enemfs  property,*' — Mr.  Juftice 
fVilles  and  Mr.  Juftice  Ajhhurfl  concurred  with  Lord 
Mansfield^  and  there  was  judgment  for  the  plaintiff,  Mr. 
Juflige  Buller  ftill  adhering  to  his  former  opinion. 

la 
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In  every  maritime  war,  the  belligerent  powers  take  upon  ^"^  iKutiaif  art 
themfelves  to  make  various  marme  regulations,  adapted  take  notic*  of 
to  their  own  refpedive  fititations  and  intcrcfts ;  but  often  '^«"^''«"*  ™»^* 

*  '  by     belligerent  t 

contrary  to  the  law  of  nations,  and  inconfiftent  with  the  contrary   to  th« 

independence  of  other  dates.     And  though  it   may  be    "^  **"  o»«m>»«« 

prudent  for  the  fubjeds  of  neutral  dates,  which  are  uni- 

able,  or  unwilling»to  contend  with  fuch  belligerent  powers^^ 

to  conform  to  thefe  regulations,  for  their  own  fafety,  yet 

it  feems  to  be  now  fettled,  that  they  are  not  bound  by 

them  ;  and  therefore,  a  condemnation  avowedly  grounded 

on  the  non-obfervance  of  them,  will  not  amount  to  proof 

of  the  forfeiture  of  the'  warranty. 

As  where  a  (hip,  warranted  Portugtseze,  was  taken  MayntnW^ter^ 
by  a  French    privateer,  and  condemned,   ««  hecaufe  Jhe  ^  ^*  ^•^  *» 

•*  had   an  Engli/b  fupercargo  on   board."  —  It   appeared       

that  the  French  government  had  lately  made  an  or-  p^/l^i;^^"")*' 
dinance,  declaring  all  ftiips  liable  to  capture,  where  condrmnrd  by 
the  fupercargo  was  the  fubje£l  of  a  ftate  at  war  with  caufe  (he  had  an 
France.— The  plaintiff  obtained  a  verdia,  and  upon  f^,^jfj^^^^ 
a  motion  for  a  new  trial,  the  court  determined  that  the  contrary  to  a 
warranty  was  not  falGfied  by  this  condemnation,  and  that  J^l^  sVhIs  or- 
the  plaintiff  was  entitled  to  recover.— Lord  Mansfield  faid  :   finance    beings 

rvM  rr*  %     '  contrary    to    the 

— *•  This  is  an  arbitrary  and  opprellive  regulation,  contrary  law  of  ^  nations, 
to  the  law  of  nations.  But  as  neither  the  infured  nor  the  l^^^ifify ^^7* 
underwriters  knew  any  thing  of  it,  neither  of  them  was  waminiy. 
guilty  of  any  fault.     If  the  infured  had  known  of  it,  he 
might  have  taken  care  to  conform  to  it:  If  the  undcr- 
writCTs  had  known  of  it,  ihey  ought  to  have  enquired 
who  was  to  be  fupercargo.     Both,  however,  being  inno« 
cent,  the  underwriters,  who  take  the  rifk  upon  them- 
felves, ought  to  be  liable  for  the  lofs.     It  mud  be  a  frau« 
dulent  concealment  to  vitiate  a  policy.    It  is  remarkable 
that  neither  party  has  faid  any  thing  of  the  treaties  be- 
tween France  znd  Portugal.*' 

This  lad  obfcrvation   (hews  that   if  the   having  an   Butifaftipbt 
Englijb  fupercargo  on  board  had  been  contrary  to  any  ^o?dm|*to  the 
fubfiding  treaty  between  France  and  Portugal,  the  con-   ["j^^'i'^^/,pf*',. 
demnation  would  have  been  jud,  and  the  fentence  con«  feit  her  oemr*- 
dufive,   to  fliew  a    forfeiture  of   the  (hip's  neutrality.  **^' 
The  following  decifion  will  fcrve^  to  confirm  this  doc- 
trine* 
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BarsuOaj  r  A  (hip  was  infurcd  from  Liverpool  X.o  Amjlerdam^  *  w</r- 

Tiin.  12  4;.  lil.  *  ranted  Dutch  property ^^  and  was  captured  by  the  French^ 
*^^  *  carried  into  5/.  Maloes^  and  there  releafed  as  being  Dutch 

A(hip w^rnntrd  property  ;  but  upon  appeal  to  the  council  of  llate  at  Par'tSy 
dcmned'bccaufe  ^^  wastondemncd  as  prize, by  ttie  name  oiTJ.VThreeG races 
Ihe  had  not  rhc   of  Liverpool, — It  appeared  that  the  fhip  had  been  orimnaJiy 

ncceflary    docu-  .  ^  '  .  ' 

»cnts  tu  prove  a  i^r^t-/&  privateer,  C2Mt:AL'Atmablej4gatht<f^  which,  was 
according^  io"t»!e  ^^kcn  by  2iXiEngliJb  privateer,and  carried  into  Uverpool;  and 
trt^iyo(Utreck/:  being  Condemned,  fhe  there  got  the  new  name  of  The  Three 

— -This  f^lfific*  ^  »  b 

ti.c  warranty.       Graces,     A  merchant  at  Liverpool  bought  her  for  a  houfe 

at  Amfterdam^  from  whence  a  Dutch  pafs  or  fea-brief  was 
itnl  for  her,  tranflating  her  new  name  into  Dutch,  ac* 
cording  to  the  treaty  of  Utrecht.  She  failed  from  Liver* 
p$oly  under  a  Dancy  who  was  her  captain,  and  a  crew, 
confiding  of  16,  of  whom  five  were  French ^  who  had 
been  prifoncrs  of  war,  and  were  returning  home,  four 
Danes y  two  Swedes^  one  Dutch^  one  Portugueze^  one  Ham* 
burger^  one  Norwegian^  and  one  Jrijb,  It  appeared  ib 
evidence    that  by  a  French  ordinance  it    was   provided, 

*  That  (hip?  originally  belonging  to  the  enemy,  and  pur- 

*  chafed  by  neutrals,  are  not  confidered  as  domicUcd  till 
«  they  have  been  within  fome  port  of  the  neutral  nation  ;* 
and,  *  that  a  pafs  (hould  be  deemed  fraudulent,  unlcfs  the 
«  (hip  had  been  in  the  port  from  whence  it  had  been  ob- 

*  tained.'     And,  by  another  ordinance,  two-thirds  of  the 
crew  were  required  to  be  fubjefts  of  the  neutral  (late. 
Some  of  the  crew  fwore  they  were  hired  by  Englj/bmen, 
and  that  both  (hip  and  cargo  were  Englijh  j  that  When 
the  (hip,  which  took  them,  came  in  fight,  the  captain  failed 
back  towards  the  Englijh  coaft  :  But  one  of  the  crew  hav- 
ing informed  him  that  the  (liip  in  fight  carried  Engli/b  co- 
lours, he  rcfumed  his  courfe. — ^Upon  this  cafe  it  was  de- 
termined, that  the  decree  of  the  court  of  appeal  was  conclu- 
Cve  to  falfify  the  warranty. — Lord  Mansfield  faid, — "  The 
warranty  meant  that  the  (hip  was  Dutchy  to  the  purpofe  of  be* 
ing  protected  \   and  the  fentence  of  the  court  of  appeal  in 
France  is  conclufive.  The  queftion  then  is,what  the  fentence 
means.     The  (hip  is  condemned   as    not    being  Dutch* 
The  warranty  was,  that  (he  w2ls  Dutchy  which  was  falfc. 
The  law  of  nations  is  founded  in  eternal  principles  of 

jujEUcc 
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jttftice. — But  in  every  war  the  belligerent  powers  make    Neutrals  ouuhr, 

,  I      .  r         1  r  1  I'll*  ^^^  X^tXT  own 

particular  regulations  for  themielvcs,  which  being  no  part    fafdy,  to  take 
of,   or,  perhaps,  repugnant  to  the    law  of  nations,   do    no»»=«  o^  t^»c  J«- 

''*^*'*^  '  guLtiun^  made 

not  bind  other  ftates  :  But  other  flatcs,  though  not  bound  by  mc  uhige- 
by  them,,  muft  take  notice  of  them  for  their  own  fafety.  pOgn.nt'ito  \iT 
In  this  cafe  the  infured  warranted  the  fliip  to  be  Dutch,  '*^  ufnaiiiMii. 
and  they  knew  they  mull  conform  to  the  marine  regu- 
lations of  France,  The  infurers  took  the  riflt  upon  this 
warranty ;  but  when  it  is  fifted  in  the  French  courts,  it 
turns  out  that  fhe  has  not  the  requifites  of  a  Dutch  (hip. 
She  had  not  been  in  a  Dutch  port ;  and  her  fea-brief  or 
pafl'port  was  not  in  the  form  prefcribed  by  the  treaty  of 
Utrecht  \  and  appears  to  have  been  made  on  the  oath  o£ 
the  captain.  In  fa£l  fhe  had  none  of  the  requifites  of  a 
Dutch  fliip.  If  the  fentence  had  gone  on  a  ground  collateral 
to  tlie  property,  the  plaintiff  would  have  been  permitted 
to  go  into  evidence  to  (hew  the  truth  of  the  warranty  ; 
and  fo  it  was  hclden  in  Mayne  v.  Walter  {a)  :  But  this 
condemnation  went  on  the  ground  that  flic  was  not  com* 
pletely  documented,  as  a  Dutch  (hip.'* 

The  dodrines  contained  in  the  two  foregoing  cafe9  The  two  lat 
fcem,  at  firft  fight,  to  be  rather  at  variance  :  But  a  little  ^i^j* "e^TfuU  S 
attention  will  fhew  that  there  is  a  material  difference  be-  boib  fifaicd. 
tween  the  circumflances  of  each«  In  the  latter,  fup« 
pofing  the  fhip  to  have  been  Dutch  property,  the  owner, 
if  not  bound  to  know  the  regulations  made  in  France  on 
the  ful)je6l  of  Dutch  fhips,  ought  at  leafl  to  have  known 
what  documents  every  Dutch  fhip  was  bound  to  have, 
by  the  treaty  of  Utrecht,  to  which  the  flates  of  Holland 
were  parties.  And  it  muft  be  taken  as  a  rule,  that 
the  party  warranting  muft  be  completely  documented. 
Lord  Mansfield,  it  is  true,  (ays  that  though  otlier  ftate^ 
are  not  bound  by  the  particular  regulations  made  by  bel- 
ligerent powers,  againft  the  law  of  nations,  yet  they  muji 
take  notice  of  them,  for  tlieir  own  fafety  ;  and  from  this 
cxprtffion  it  might  be  reafonably  inferred  that  he  was 
of  opinion  that  the  non-obfervance  of  thcfc  regulations 
would  amount  to  a  forfeiture  of  neutrality.  But  he  ex-- 
prefsly  fays,  {hat  the  ground  of  the  condemnation  in  that 
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cafe  was,  that  the  (hip  was  not  completely  documented,  a» 
a  Dutch  (hip,  according  to  tlic  treaty  of  Utrecht, — In  the 
former  cafe,  there  was  no   defe£l   of  documents :  The 
only  ground  of  the  condemnation  was  the  non-compli- 
ance with  a  French  regulation,  then  lately  madq  againft 
the  common  rights  of  all  nations.     To  this   regulation 
the  Portugueze  were  no  parties ;  and  tlic  infured   were 
not  more  likely  to  be  informed   of  it  than  the  under- 
writers — The  refulr,  however,   of  Lord  Mansfield's  opi- 
nions delivered  in  both  cafes,  fi^ems  to  be^  that  wh6i  a 
belligerent  makes   particular  marine  regulations  for  its 
own  benefit,  affefling  neutral  dates,  but  repugnant  to 
the  law  of  nations  ^  there,  though  thofe  neutral  flates  are 
not  obliged  to  obfcrve  them,  yet,  as  it  muft  be  fuppofed 
that  the  power  which  made  them,  is  determined,  at  all 
hazards,  to  enforce  them,  it  is  the  duty  of  an  infured, 
who  warrants  bis  (hip  or  goods  to  be  neutral  property, 
if  he  has  any  knowledge  of  fuch  regulations,  to  confonb 
to  them ;  in  order  to   make  himfelf   a    neutral  <  to  the 
If  theinfum       <  purpofe  of  being  protected  \*  or  at  lead  to  difclofe  to  the 
refuUtioDi,.bc     Underwriters  his  inability  or  difinclination  to  conform  to 
tbTbObied  of     "Aeni.— And  if  the  infurer,  on  the  other  hand,  has  any 
kit  danger.         knowledge  of  thefe  regulations,  he  ought  to  warn  the 
ignorantofchem,  infured  of  his  danger,  and  inform   himfelf  whether  the 
?  ^**?^!i*'      infured  means  to  conform  to  them.    But  if  neither  has 

tcncc  of  coo- 

^mnation  fur  any  knowledge  of  them,  a  condemnation  of  a  foreign 
to^tbeim,  iHu'  court  of  admiralty,  founded  on  the  breach  of  them,  will 
iwr  be  concUi.     „^  proTC  a  forfeiture  of  the  warranty. 

Some  time  after  thefe  decifions,  a  cafe  {d)  came  before 
Lord  Kenyon  at  njfi  prius,  in  which  he  ruled  that  a  (en* 
tence  of  condemnation,  by  a  foreign  court  of  admiraltyy 
was  conclufive  againft  the  warranty,  though  fottnded  on 
the  mere  want  of  a  document  required  by  an  ordinance 
which  was  not  binding  upon  any  neutral  flate.  But  this 
decifion  has  been  fmce  overruled,  and  the  learned  judge 
himfelf  afterwards  candidly  declared  his  difapprobation  of 
it  (3).  As  it  cannot,  therefore,  be  now  confidered  as  any 
authority,  it  is  unneceflary  to  take  any  further  notice  of 

it  in  this  place. 

—  -  -  '        - 

(fl)  Di  Souza  T.  Ever,  P       360.  —  (^)  Vid.  8  T.  R- 

^  Lord 
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« 

Lord  Mansfieldj  in  the  cafe  of  Fernandes  v.  Da  Cojla^    A   ftntenca   of 

J.  fill  1.1'  cuodeinnation 

lecms  to  have  thought  that,  where  it  does  not  appear  on   generally  m%g-i 
the  face  of  the  fentcnce,  that  the  condemnation  proceeded  ^"^^^  wi^^t"' 
on  the  j:«ound   that  the  thing  infured  was  enemy's  pro-   ft»«ing  »oy 
'perty,  other  evidence  might  be  reforted  to,  in  order  to 
have  that  afcertained.     But  in  a  fubfequent  cafe»  it  was 
determined  that  where  a  fliip  is  condemned  generally  as 
gfiod  prize  J  the  fentencc  alone  is  conclufive  evidence  that 
tlie  property  was  not  neutral,  though  no  fpecial  ground 
appear  on  the  face  of  it.     . 

Thus: — Goods  were   infured  on  board  Xh^  Thetis,  a    Salwcti v.jr*%d. 
Tujcan  (hip,  «*  warranted  neutral.*' — The  (hip  was  taken  .24  c?.  111.  MS. 
and  carried  into  Spain^  and  there  condemned  **  as  good 
*^  a/id  lawful  prize -y*  but  the  fentence  ftated  no  ground 
upon  which  it  proceeded.     This  fentencc  was  appealed 
from  and  reverfed ;  but,  upon  a  farther  appeal,  the  latter 
fentence    was    reverfed,    and    the    former    confirmed. 
<-ord   Mansfield^    upon    the    trial,  was    of  opinion    that 
the   fentence  of  the  Spanijh  court  of  admiralty  was  con- 
clufive evidence  to  falfify  the  warranty,  and  nonfuited 
the  pl;iintifF. — This  decifion,  upon  a  motion  to  fet  afide    , 
the    noiifuit,    was   confirmed   by  the    whole    court.— 
Lord  Mansfield  i;iAd.y — "  The  warranty  is,  that  the  goods  ^ 
are    neutral.     It  muft  be  prefumed,  from  the  condcm- 
ation,  as  no  other  caufc  appears,  that  it  proceeded  on 
the   ground  of  their  being  enemy  s  property.     In  the   cafe  ' 
of  Bernardi  V.  Motteux  (a),  the  decifion  turned  on    the 
particular  ground  of  the  condemnation  appearing  on  the 
face  of  the   fentence,    which  iliewed  that  it    was    not 
that  of  enemy's  property;    and    for  this    reafon    riie 
plaintiff  Was  permitted   to   (hew  by   evidence   that  the 
fpecific  ground  was  really  the  caufc  of  the  condemna** 
tion.     The  counfel  admitted  the  general  rule,  but  at  the 
trial  faid,  that  the  fpecial  caufe  wSuld  appear  upon  the 
proceedings,  if  they  could  be  had.     The  proceedings  arc 
now  here,  and  fliew   that   the  queftion  turned  entirely 
upon  the  property  of  the  goods ;  for  the  fecond  court 
decreed  that  the  goods  were  free^  but  the  laft  court  rc- 


(j)  Sup.  395. 
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vcrfcd  that  decree.     It  16   fuflicient,  however,  that  ruy 
fpecial  ground  is  dated." 
If  the  fcntence       Where  the  fpecial  grounds  of  condemnation  fet  forth 

donatnece(fart!y    .         ,       -  ,  '    it-    m  •  t 

faifify  the  war-  m  the  fentencc  do  not  necelTanly  negative  the  r.arranty*- 
may^be 'proved?  ^^  (^oxxxt  may  reccivc  evidence  to  prove  the  truth  of  the 

warranty. 
Cmh/ert  y.Bwit^       Thus ! — ^Thc  goods  and  private  adventure  of  the  cap^ 
^    '  -  '  ^^^'       tain,  warranted  American  property,  were  infurcd  on  board 
Goods  warranied  ^h^  fl^jp  JPrUtids^    *  At  and  fvom  London  to  Virginia,* ^^ 

American  were       »  i      i  i  r     i  i  •        i_ 

infui^d  from  It  appeared  that  the  property  or  tlic  goods  was  in  the 
l^hd'in   to  VtT    plaintiff  who  was  an  American  :  that  the  fhip   was  Ame* 

gtma ;  and  a  fa-    *  '  * 

reign  court,  af-  can  built,  and  manned  by  American  failors ;  had  been 
<  the  true  deflin-  configned  by  the  owners  in  Virginia  to  their  correfpondents 
'wlTifthcJr,^.  '^^  London,  upon  the  voyage  infured,  having  all  neccf- 
*  tijh  Weft  [ftdiei,  fary  papers  on   board  to  flicv/  that  (he  was  an  American 

«  hfred  and  load-    ^^*P  ♦    ^^^  ^^^    ^^^^  plaCC  of    htr  dcftination  \\2LS    Norfdi  ' 

« cd  at  Ufitiin,  in  Virginia,^  to  which  port  {he  belonged  5  that,  *  in  the 
«  board  80  bar-  courfc  of  her  voyage,  having  met  with  tempeftuous  wca*» 

« "^^  wdcr  •*"  dc  ^^^^*  ^"^  being  much  damaged,  (he  was  obliged,  from 

dares  the   (hip  diftrcfs,  to  bear  away  to  fome  port  in  the  fVe/i  Indies  # 

prire  ;--Thin$  ^^^^  ^^  ^^^  courfe  thither  flie  was  captured  by  a  French 

not  coociufive  privateer,  and  carried  into  Guadaloupe.  where  die  was  con- 

againft  the  war.     *  ' 

ranty ;  and  r «  dcmned  by  a  fentencc  of  the  court  of  commerce  there,  exr 
JTcdle^^t^id^ce  prcffed,  as  to  the  matter  in  judgment,  in  thefc  terms: 
to  prove  the        •  Forafmuch  as  the  true  deftination  of  the  faid  vcflel  was 

« |br  the  Englijb  iflaiids,  having  been  hired  and  loaded 

*  at  London^    and  as  there  have  been  found  on   board 

*  her  eighty  barrels  of  gunpowder  (a)  ;  the  court  declares 

*  the  faid  brig  Friends  a  good  prize  for  the  benefit  of  the 

*  captors,  together  with  her  tackle,  apparely  cargp.  See.*—* 
The  court  determined,  that  this  -fentcnce  was  not  conclu- 
five  evidence  to  falfify  the  warranty  ;  and  that  the  plain- 
tiff  was  entitled  to  recover. — Lord  Kenyan  faid, — «  That 
the  juftice  and  honefly  of  the  cafe  are  with  the  plaintiff, 
is  beyond  aU  doubt ;  and  that  the  fhip  was  American^  and 
the  goods  the  property  of  an  Amorican,  is  equally  clear. 
But  it  is  contended,  diat  though,  in  point  of  fad,  this 


(a)  This  was  part  of  the  captain's  adventure,  the  reft  of  the 
cargo  confiding  of  flops^  porter,  cheefe,  and  fhip  chandlery. 

I  be 
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be  true,  yet  the  fentencc  of  condemnation  precludes  the 
plaint  iff  from  afferting  it.  I  yield  to  the  cafes  cited, 
which  (hew  that,  to  a  certain  degree,  this  court  will 
fupport  the  proceedings  of  foreign  courts  by  prefuming 
that  their  fentences  are  juft  ;  arid  I  will  not  make  any  ex- 
ception, at  prefent,  of  the  proceedings  of  the  French 
courts  of  admiralty.  But  when  an  attempt  is  made  to 
pervert  the  ju (lice  of  the  cafe,  it  becomes  neceflary  for 
us  to  fee  whether  the  decifion  of  the  court  at  Guadaloupe 
has  fo  determined  on  the  fa£l  of  neutrality,  that  we  cannot 
examine  into  it.  It  has  been  faid,  that  nothing  can  juf* 
tify  the  fentencc  of  the  French  court  of  admiralty,  but  the 
facl  that  this  was  Britijb  property.  But  that  is  a  conclu- 
fion  againft  all  the  fafts  proved  in  the  cafe.  If,  indeed, 
that  court  had  Hated  in  their  fentence,  that  they  con- 
demned the  goods,  becaufe  they  were  Britijh  property,  I 
(hould  have  confidcred  myfelf  bound  by  their  fentence.  But 
they  have,  themfclvcs,  aiCgned  other  reafons  for  their  adju- 
dication. The  exprcfs  grounds  of  the  fentence  are,  that  the 
(hip  was  deftincd  for  onpe  of  the  ^eft  India  iflands ;  thap 
(he  was  hired  and  loaded  at  London ;  and  that  (he  had  a 
certain  quantity  of  gunpowder  on  board ;  therefore^  they 
condemned  her  and  her  cargo  as  good  prize.  Then  it 
is  impoflible  for  us  to  conclude  that  the  French  court 
decided  on  the  ground  that  this  was  Britt/h  property,  when 
all  the  evidence  in  the  caufe,  and  the  reafons  exprefsly 
given  by  them  for  their  'judgment,  lead  to  a  contrary 
conclufion.'* — Mr.  Juflice  Lawrence  faid, — **  The  cafej 
alluded  to  in  the  argument  feem  to  have  eflablifhed  tliis^ 
that  if  it   can  be  collected  from  the  fentencc  itfelf,  oa 

m 

what  ground  the  foreign  court  decided,  that  would  be 
conclufive  in  any  a£tion  brought  in  this  country :  But  if 
it  were  an^biguous,  or  did  not  (hew  on  the  face  of  it,  on 
what  ground  they  proceeded,  then  the  court  here  might 
receive  evidence  to  (hew  what  were  the  grounds  of  the 
decilxon  abioad." 

So  great,  however,  in  our  courts,  is  the  authority  of  the   But  «conacfnw 
fentence  of  a  foreic:n  court  of  admiralty,  that   if  it  be   ^1""!  V  T""*^ ' 

C  J '  proptrt^y  11  Con* 

there  decided  that  a  (hip  or  goods  arc  enemy  s property y  fuch    ciufjve,    though 
fentencc,  though  manifeftly  unjuft,  will  be  received  as   juft. 
conclufive  evidence  to  difprovc  the  warranty. 

D  D  a  The 
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Geyer  v.  ^luHar, 
7T.  R.  631. 

A  (hip  warrant- 
ed Amerlcmn^ 
is    cundemiicd 
at  tntmy'i  fro^ 
t^'ty^  for   not 
having  on  bo:ird 
a  lift  uf  the  crew, 
rrquiredhyanor- 
d:njncc;>f/rwifr^, 
and  ^jungcd  to 
be  rrquifTie 
within   the 
ixifaniiig  of  the 
treaty  tierwern 
Fiance  a'>d  Ame- 
rica  : — The  fen- 
tcnce  is  conclu. 
live   agiiolf   the 
Warranty  (though 
in  fa  ft  the  (hip 
Mr\<\  orgo    were 
jfmericnn  pro- 
perty. 


Thus : — ^Thc  freight  of  the  {[{xpRainbTw  was  Infured, '  At 
*  and  from  CkarUJlown  to  Lcndon,  ivarranUd  jimerican  pro* 
*^fr/)'/— In  anaftion  on  this  policy,  brought  to  recover  a 
lofs  by  capture,  it  appeared  that  the  plaintiff,  who  was  an 
American f  refulent  ;^t  Ckarlfftown^  was  the  fole  owner  of  the 
(hip,  which  took  in  a^cargo  at  that  place  upon  freight 
for  the  voyage  to  London  \  that  {he  failed  on  this  voyage 
under  the  command  of  William  Smithy    a    naturalized 
fubjeft    of  the   United  States ^   and  was    captured  by  a 
French   privateer,   carried    into  Nantz,  and   tliere   con- 
demned and  fold ;  that  fhe  had  on  board  all  neceflary  pa- 
pers and  documents,  except  a  certified  role  d" equipage  or 
lift  of  her  crew. — On  the  part  of  the  defendant  was  pro- 
duced a  fentence  of  condemnation,  by  the  commercial 
ribunal  at  Nantz,  which,  after  ftating  at  great  length 
he  mutual  allegations  of  the  parties,  concludes  to  the 
following  efFeft :  *  Confidering  that  the  decree  of  the 
Executive  DireHory^  of   the    1 2th  Ventofe  laft,  declares 
lawful  prize  all  American  fliips   not  having    a    lift  of 
their  crews,  conformably  to  the  model  annexed  to  the, 
treaty   of  February  1778,  between  France  :ind  Ametioh 
and  that  there  was  not  on  board  the  Rarnbow  fucha  lift 
of  the  crew,  but  only  a  fea  letter,  on  the  back  of  which 
was  an  agreement  fubfcribed  by  only  fevcn  of  the  crew; 
and  that  the  captain  produced  only  bills  of  lading  widi- 
out  fignature, — the  tribunal  therefore  adjudges  the  vali-  ' 
dity  of  the   capture   and  confifcation  of  the  Ihip  and 
cargo,  the  whole  beings  for  want  of  captain  Smith's  having 
the  papers,  in  due  form,  decreed  to  belong  to  the  enemies  tf 
the  republic,*— £hz  ordinance  of  OElober  1744  was  pro- 
duced, declaring  all  (hips  prize  which  fliould  have  on 
board  any  officer,  a  fubjeft  of  the  enemy's  country ;  or 
which  fhould  not  have  on  board  a  mufter  roll  of  the  crew 
attefted  by  tiie  proper  officer  of  the  neutral  port  of  de- 
parture.    The  treaty  of  February  1778,  between  France 
and  the  United  States  was  alfo  produced,  the  latli,  25th, 
and  a7th  articles  of  which  require  that,  when  either 
power  is  at  war,  the  (hips  of  the  other  (hall  be  obliged 
to  carry  pafTports,  and  certificates  to  fliew  that  the  goods 
on   board   are  not  contraband ;    alfo  a  lift  of  the  crefit 
containing  their  names,  places  of  birth  and  abode.«*It 

was 
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was  admitted  that,  previouCly  to  the  capture  of  this  and 
other  fliips  for  want  of  the  role  d* equipage,  no  fuch  roll 
had  ever  been  deemed  nccefTary;  but  that,  fmce  then, 
they  have  been  in  ufe. — The  queftion,  upon  this  cafe 
was,  whether  the  fcntence  of  condemnation,  conncfled 
with  the  treaty  and  tlic  French  ordinances,  were  to  be 
deemed  conclufive  againft  the  truth  of  the  warranty. 
The  court   determined,    that  as  the  French  court   had 

# 

concluded,  from  the  evidence,  that  this  was  enemy  s  pro* 
Pfrtyj  and  as  that  judgment  was  binding  upon  the  courts 
here,  they  were  obliged  to  draw  the  fame  conclufion ; 
and  that  therefore,  as  the  property  warranted  to  be  Ame-* 
rican   property,  muft   now  be  taken  not  to  have  been 
fuch,  the  plaintiff  could  not  recover. — Lord  Kenyen  faid, 
— "  We  come  to  decide  this  cafe  bound  and  {hackled 
by  certain  rules  from  which  we  dare  not  depart.     The 
afts  of  pirates  are  to  be  treated  as  the  afts  of  pirates : 
They  do  not  profefs  to  have  any  civil   code  of  laws  by 
which  they  are  to  be  reftrained.     But  civilized  nations 
profefs  to  be  governed  by  certain  rules ;  and  the  comity 
due  from  the  courts  in  one  country  to  thofe  of  another, 
induces  them  to  give  credit  to  each  other's  a£ls  [a) ;  and 
io  we  muft  continue  to  aft  in  this  country,  until  the  legifla- 
ture  fhall  think  fit  to  forbid  it.  I  admit  the  cafes  of  Alayne 
v.  li^alter  (^),  and  Saloticci  v.  John/on  (r),  up  to  their  ex- 
tent.    I  admit  that,  if  a  foreign  court  of  admiralty  pro- 
ceed on  grounds  contrary  to  the  law  of  nations,  its  judg- 
ments ought  not  to  have  weight  in  the  courts  of  this  coun- 
try.    But  the  ground  on  which   the  French  court  pro- 
ceeded in  this  cafe  was,  that  this  was  a  capture  of  enemy  s 
property  \  and  it  certainly  is   not  contrary  to   the  law  of 
nations  to  condemn  a  fhip  on  that  ground.     Whether  or 
not   thofe  courts  arrived  at  that  conclufion  by   proper 
means,  I  am  not  at  liberty  to  enquire.     Here  the  quef- 
tion is,  whetlier  they  have  not  ftated,  as  the  foundation     ^ 
of  the  condemnation,  a  ground  which  will  not  bear  them 
out,  fuppofing  it  to  be  true  %  and  I  am  clearly  fatisfied 
that  they  have.     They  concluded  from  the  evidence  that 


(n)   Vid.  Sup.  39i.-.^ — (W  Sup.  397-— — (^)  Sup.  387. 
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this  was  enemy's  property ;  not,  indeed,  in  the  formal 
language  of  our  courts  of  juftice,  but  they  fay,  in  fub- 
ftance,  "  Wc  think  this  is  enemy's  property,  and  thcrc- 
**  fore  we  condemn  the  (hip  and  cargo.**  Now  that  con- 
cludes this  cafe  j  for  as  long  as  the  foreign  judgments  arc 
binding  upon  us,  the  conclufion  that  we  muil  draw  from 
the  judgments  of  the  French  court,  in  this  cafe,  is,  that 
the  property  which  was  warranted  to  be  American^  is 
found  by  thofe  judgments  not  to  have  been  American  pro- 
perty. I  feel  this,  however,  as  the  grofleft  injuftice  to- 
wards i\it  Amet  icons.  The  French  courts  feem,  in  this 
in  fiance,  to  have  proceeded  on  Algerine^  nay,  on  worfc 
principles ;  becaufe  they  profeflbd  to  have  proceeded  ac- 
cording to  law,  but  in  reality  made  the  law  a  ftalking- 
horfe  for  an  aft  of  piracy.  But  1  cannot  now  queftion 
the  legality  of  their  decifion  :  I  am  bound  to  decide  ac- 
cording to  law.  It  is  my  Anij  jus  diceriy  non jus  dare y 
The  warmniy  it  The  meaning  of  the  warranty  is,  th^t  the  (hip  or  goods 
(hall  be  ncu^ni  infurcd  fliall  be  not  only  thc^fTp^fTi^^^  of  ncutral  perfons,  but 
'l^.'^"  f^'P'^f'^f   alfo  that  they  fliall  be  neutral  to  the  purpofe  of  being proUB- 

ed.  The  fhip  muft  therefore  be  navigated  according  to 
the  law  of  nations  •,  and  (he  muft  be  furnifhed  with  all 
the  documents  and  papers  which  are  the  evidences  of 
her  neutrality,  and  of  her  obfervancc  of  the  regulations 
of  particular  treaties  to  which  {he  is  bound  to  conform. 
Document!  •  re-  It  may  be  proper,  in  this  place,  to  fpecify  the  various 
tra!  Ihips?'  "*"'  docunricnts  and  papers,  which  arc  generally  expeflcd  to 

be  found  on  board  of  every  neutral  fliip  :  Thcfe  are,  (a) 

PaiTport,   fea-  I.   ThePasSPORT,SeA-BRIEF,  or  SeA- LETTER. — ^Thls 

kiler!  ^^  *"'      **  ^  permiflioh  from  the  neutral  ftate  to  the  captain  or 

mafter  of  the  fliip  to  proceed  on  the  voyage  propofed ;  and 
ufually  contains  his  name  and  refidence,  the  name,  pro- 
perty, defcription,  tonnagCy  and  deilination  of  tlie  (hip; 
the  nature  and  quantity  of  the  cargo,  the  place  from 
whence  it  comes,  and  its  deftination ;  with  fuch  other 
matters  as  the  pra£tice  of  the  place  requires.— This 
document  is  indifpenfably  neceflary  for  the  fafety  of  every 


{a)  Vid.  Hvhner  de  la  faif.  det  hat,  netU,  par.  2.  ch.  3.  §  io« 

vol.  2,  p.  24a. (I)  tJbi  fup. 

neutnl 
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neutral  fliip.  Hnhner  {a)  fays,  that  it  is  the  only  paper 
which  is  rigoroufly  infifted  upon  by  thcBarbary  corfairs;  by 
the  produdlion  of  wLi(:h  alone,  their  friends  arc  protcdled 
from  infult. 

2.  The  proofs  of  property. — ^Thefe  ought  to  (hew   Pftx^ofpro- 
that  the  fhip  really  belongs  to  the  fubjcfts  of  a  neutral  ftate. 

If  fhe  appear  to  either  belligerent  to  have  been  built  in  the 
enemy's  country,  proof  is  generally  required  that  (he  was 
purchafed  by  the  neutral  before,  or  captured  and  legally 
condemned  and  fold  to  the  neutral  after,  the  declaration  of 
war  5  and  in  the;  latter  cafe,  the  hill  of  fate  y  properly  au- 
thenticated, ought  to  be  produced.— Even  Huhner  {a)  ad- 
mits, that  thcfe  proofs  are  fo  eflential  to  every  neutral  vef- 
fclj  for  the  prevention  of  frauds,  that  fuch  as  fail  without 
them,  will  have  no  reafon  to  complain  if  they  are  inter- 
rupted in  their  voyages,  and  their  neutrality  even  difputed. 

3.  The  musteu  roll. — ^This, which  tht French  c^MRole   Muftcr  Roll. 
d^ equipage y  contains  the    names,  ages,  quality,  place   of  ^ 
refiJence,  and  above  all,  the  place  of  birth,  of  every  per- 

ibn  of  the  (hip's  company.— This  document  is  of  great 
ufc  in  afcertaining  a  (liip's  neutrality.  It  muft  naturally 
excite  a  ftrong  fufpiciou  if  the  majority  of  the  crew  be 
found  to  confiil  of  foreigners  j  (till  more  If  they  be  na- 
tives of  the  enemy's  country. 

4.  The  charter-partv. — Where  the  (hip  is  char-   Charter-party, 
tercd,  this  inftrument  fervcs  to  authenticate  many  of  the 

fafts  on  which  the  proof  of  her  netitrality  muft  reft,  and 
Jhould  therefore  be  always  found  on  boiard  chartered 
fliips. 

5.  The  rills  of  lading. — By  thefe  the  captain  ac-    Bills  of  lading, 
knowleges  the  receipt  of  the  goods  fpeci(ied  therein,  and 
promifes  to  deliver  them  to  the  confignee  or  his  order. 

Of  this  there  are  ufually  feveral  duplicates  5  one  of 
which  is  kept  by  the  captain,  one  by  the  (liipper  of  the 
goods,  and  one  tranfmitted  to  the  confignee. — ^^fhis  in- 
ftrument, being  only  the  evidence  of  a  private  tranfac- 
tion  between  the  owner  of  the  goods  and  the  captain^ 


(a)  Ubi  flip. 
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does  not  carry  with  it  tlie  fame  degree  of  authenticity  a& 
the  charter-party. 

Invoicei,  ^.  The  INVOICES. — Thefe  Contain  the  particulars  and 

prices  of  each  parcel  of  goods,  with  the  a'mount  of  the 
freight,  duties,  and  other  charges  thereon,  which  are  ufu- 
ally  tranfmitted  from  the  fliippers  to  their  faSors  or  con- 
fignees. — Thefe  invoices  prove  by  whom  the  goods  were 
(hipped,  and  to  whom  configncd.  They  carry  with  them, 
however,  but  little  authenticity,  being  eafily  fabricated 
where  fraud  is  intended. 

Log-book.  7.  Xhk  log-book,  or  (hip's  journal. — This  contains 

a  minute  account  of  the  (hip's  courfc,  with  a  (hort 
liiftory  of  every  occurrence  during  the  voyage  — If  tliis 
be  faithfully  kept,  it  will  throw  great  light  on  ihe  queftion 
of  neutrality;  if  it  be  in  any  refpeft  fabricated,  the 
fraud  may  in  general  be  eafily  detcdied. 

ini^fheaiib.         8.  The  bill  ot   health. — This    is    a   certificate 

properly    authenticated,    that  the  fliip    coi^iCs  from  a 

place  where  no  contagious  diftemper  prevails,   and  that 

none  of  the  c)rew,  at  the  time  of  her  departure,  were 

infeEled    with  any    fuch     diftemper. — It    is    generally 

found  on  board  of  (hips  coming  from  the  Levant^   or 

from  the  coaft  of  Barbaryy  where  the  plague  fo  frcqucntlr 

prevaiisi 

Butthe  w»nt  of       Upon  thc  fubjeii  of  tlie  (hip's  documents,  it  is  to  be 

ooiv  prcfumptive   obfcrvcd  that,  though,  by  thc  law  of  nations,  the  want  of 

eyidcnce  ag4iiia    fomc  of  thcfc  papcrs  may  be  taken  as  (Irons:  preftnnptivt 

ncuirality.  ;    ^  J  o  f    j      i 

evidence  \  yet,  the  want  of  none  of  them  amounts  to  conclu- 

Jive  evidence  againft  a  (hip's  neutrality. 
A  (hip  waniinu       It  has  already  been  faid,  that  a  (hip  warranted  neutral, 
b^  jy'viga'tldTc!    ^^^  ^^  neutral  to  the  furpofe  of  being  proteSed  ;  (he  muft 
cording  10  the   therefore  be  navigated,  not  only  according  to  the  law  of 

treaties  by  which  .  ,  --    .  r         •  1  .      , 

fhe  ii  bound.        nations,  but  alfo  m  conformity  to  the  particular  treaties 

fubfifting  between  thc  country  to  which  (he  belongs  and 
each  of  the  belligerent  (tates.  A  (hip  warranted  neutral  muil 
therefore,  in  order  to  fulfil  the  warranty,  not  only  belong 
to  the  fubje£ts  of  fome  neutral  (late,  but  alfo  have  all 
the  requifites  to  entitle  her- to  the  privileges  and  immuni- 
ties of  (hips  belonging  to  that  (late.  The  want  of  any 
of  thefe,  for  any  part  of  the  voyage  infurtd^  though  it  only 

fubjea 
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rubje£l  the  (hip  to  faarcb  attd  detention^  will  difcharge  the 
infurer.  „ 

Thus  : — An  infurancc  was  made  on  the  Ihip  Atlantic^   R>^  v.  T0AMr^ 

f  At  and  from  London  to  Guernfiyj  from  thence  to  the  coaft    s^C.  i£//kep. 
'  of  jifrica^  during  her  ftay  and  trade  there,  and  at  and   ^'^J^ 


to 


'  from  thence  to  her  port  or  ports  of  difcharge  in  all 'OX  A  ihp  imured 

f  any  of  the  Britijb  Wejl  India  ifuinds  and  America  \    the  and  from'tlioifle 

'  {hip  and  goods  on  board  warranted  American  property.'  ^^^^'^^^^t^^M 

—  In  nn    aftion  on  this    policy   to   recover   a  lofs  by  r/f^ji  property, 

,       ,  \        A  i       •  M        '  f<<ii>  from  ^.  •!# 

:apture,  it  appeared,  that  the  Atlantic  was  an  Atnertcan  b,  withoirt  the 

ihip,  the  property  of  the  plaintiff,  a  native  and  citizen  {^"^'{J^^l^;?!"'!^ 

3f  the   United  StatiJ^  and  that  the  goods  on  board  were  »^«en  frmmtg 

American  property  j    that,  by   the   treaty  of   177S,  be-  At  ^.  flie  ^o- 

:ween  France  and  the  United  States,  it  was  ajjreed,  <  That  ^"^'  '^*;  *  . 

,  paflTport,    but  if 

the  fhips  and  vcflcls  belonging  to  tlie  fubjetlsof  either  afterwardi  <4^ 

ally,  fhould  be  furnifhed  with  fea  letters  6r  paflports,  ^fre^ck  on  her 

in  a  form  prdcribed,  expreffing  the  name,  property,  pa^agyo^.  •— 

and  bulk  of  tlie  fliip,  and  the  name  and  place  of  habi-  not  recover  f«r 

tation  of  the  mafter  v^d  that,  if  the  fhips  of  the  fub-  a^'^bf 'i-^T*^ 

jefts  of  either  ally  fhould  be  met  with  at  fea  by   the  '^«  capture,  tl« 

(hips  of  war  of  the  other,  fuch  (hips  of  war,  for  the  wm  on   board, 

avoidinc  of  any  diforder,  fliould  remain  out  of  cannon  V*!^  though  the 

^         ,     ^  ,  *  fl^«P  ougkt    AOC 

(hot,  and  might  fend  their  boats  on  board  the  neutral  to  have  been 
merchant  fhip,  to  the  number  of  two  or  three  men  only,  ^^c  F^J^ui  ^ 

to   whom  the  mafter  of  fuch  fhip   fliould  exhibit  his  P"";  bec«ife 

paffport  •,  and  that  fuch  fliip,  on  fhewing  fuch  pafTport,  wuh   ail  re^ui- 

ft)ould  be  at  liberty  to  purfue  her  voyage,  fo  as  it  fliould  J^"  ^  the'"riit 

not  be  lawful  to  moleft,  fearch,  or  give  chafe  to  her,  I's^^fan-rnW- 

or  force  her  to  quit  her  intended  courfe/  That  when  "  *'"  '^ 
he  fhip  failed  from  London  for  Guernfey^  this  country 
Hras  at  war  with  Fr^ince ;  but  flie  had  not  then  on  board 
my  paffport,  made  out  according  to  the  form  prefcribed 
jy  the  treaty ;  but  that  when  ftie  faikd  from  Guernfej^ 
md  until  her  capture,  fhe  had  fuch  paflport  on  board, 
Krhich  was  exhibited  to  the  captain  of  the  privateer  at  the 
:ime  of  her  capture. — ^The  only  qucflion  was,  whether 
:he  vfTLXXTLXit^ i  thai  the fl)ip  and  goods  were  American  property^ 
tad  been  complied  with. — The  court  were  clearly  of  opi- 
lion  that  it  was  not  complied  withj  and  therefore,  that  the 
}\wAiS  was  not  entitled  to  recover.-.— Lord  Kenyon  faid, — 

**  Nothing 
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If  a  fhip  infuci  ♦<  Nothing  Can  be  clearer  than  this,  that  if  a  (hip  infurcd 

pcr'lonciubrfor  ^^  "^^  fca-worthy,  or  in  a   proper  condition  for  failing, 

ftiling,    during:  during  atty  part  of  the  voyage^  nothing  that  happens  aftcr- 

the  vcyuge,  no-  wards  Can  better  her  original  (ituation.     By  the  treaty 

TUing  lUnt  hap-  betuccn  Frattcff  and  America,  it  is  agreed  that  the  (hips 

yens  attei  wards  »  o  r 

*an   Utter  her   and  vcfTcls  belonging  to  the  fubjccls  of  cither  ally  muft  be 
original    f.tua.     furniflied  with  fca-letters  or  paffports.     Now  I  think  the 

warranty  in  this  policy,  that  the  (hip  was  Amrrican  pro- 
perty, is  not  fatished  merely  by  (hewing  that  in  faci  flic 
was  American  property.     When  thefe  parties  entered  into 
the  contract  of  infurance,  the  underwriter  was   to  be 
indemnified  to  a  certain  extent  under  this  warranty.   The 
ftiV^  was  not  only  not  to  be  liable  to  ri&s  arifing  from  her 
not  being  American  property,  but  flic  was  not  to  be  liable 
to  any  inconvenience  or  impediment  in  her  voyage,  from 
*her  not  being  in  the  condition  required  by  the  treaty  with 
Frame.     The  qucftion  here  is,  whether  or  not  this  (hip 
was  in  fuch  a  fituation  as  to  be  entitled  to  all  the  privi^ 
leges  of  an  American  flag :  I  think  (he  was  not.    It  is 
true,  perhaps,  that  the  French  had  no  right  to  confifcate 
the  (hip  for  not  having  the  paflport  on  board,  if  in  faft 
it  were  proved  that  (he  was  an  American  (hip.     But,  un- 
der the  terms  of  this  treaty,  the  French  had  a  right  to  do 
certain  aQs  which  they  could  not  have  done,  according 
to  the  treaty,  if  the  paflport  had  been  on  board ;  fortlxn 
the  French  (hips  were  not  to  come  within  cannon  (hot,  nor 
to  chafe  or  drive  her  out  of  her  courfe  j  and  they  were 
'      not  to  fend  more  than  two  or  three  men  on  board.    This 
negative  implies  an  affirmative,  that  in  cafe  (he  had  no 
'  paiTpcrt  on  board,  the  French  would  have  been  guilty  of 
no  infraftion  of  the  treaty,   if  they  had  forced  this  (hip 
out  of  her  courfe.     By  this  contraft  it  is  intended  that  the 
underwriter  (hould  not  be  liable  to  fuch  ri(ks :  But  the 
(hip  was  in  faft  fubjeft  to  thefe  ri(ks  and  inconveniences 
through  the  neglefl  of  the  infured,  becau(e  he  did  not 
If  a  ftip,  for      ^°  ^^*  ^^^^  ^'^5  required  by  the  treaty.     Might  not  this 
wanr  of  a  n<  cef-  (hip  have  been  carried  into  a  French  port,  and  the  vovaac 

fjifv    document,      1111,      r  #•  1 

fuhjca  ncrfeif  to  thcrcby  delayed  for  want  of  this  paflTport,  though, 
t'f^rwcr  ncu-  P^'^^'^P^'  ultimately  (he  would  not  have  been  liable  to 
lu  t/.  .  confifcation  ?  And  is  not  that  a  greater  ri(k  than  the  un- 

dcrwritcr 
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derwritcr  engaged  to  infurc  againft,  in  the  cafe  of  a  fliip 
warranted  American  ?  It  is  true  that  the  lofs  did  not  hap- 
pen in  confequence  of  the  (hip's  not  having  a  paiTport, 
but  ftill  the  underwriter  was  put  to  greater  rifk  than  he-  ^ 

would  have  been  put  to,  if  the  fliip  had  had  this  do- 
cument on   board." — ^Mr.  Jufticc  AJhurJl  faid, — <•   The 
warranty  that  the  (hip  was  American  does   not  merely    A  warranty  tfwf 
mean  that  (he  was  ^/«/r/Vtfw-buiIt,  but  that  fhe  was  en-    itoct  m>tmer«»7 
titled  to  ail  the  privileges  and  immunities  of  an  Ame^   "^1  builr^a  tht 
rizan  (hip,  otherwifc  it  makes  a  difference  in  the  value   neutrai'tate,  but 
of  the  rifle;  and,  to  entitle  her  to  thefe  privileges,  Ihe   tied  toil!  the  im*- 
ought    to  have  had  a  paiTport ;  and  if  the  underwriter   TV""*^  SL?* 
had  been  informed  that  (he  could  not  have  one  on  boards   Aaie. 
in  the  firft  part  of  the  voyage  from  London  to  Guernfey^ 
perhaps  he  would  not  have  infurcd  for  the  fame  premium^ 
— Mr.  Juftice  Grofe  thought  the  principle  eftabliflied  in 
the   cafes   of  De  Hahn  v.   Hartley  (tf),  and  Bai-zillay  v. 
Lewis  [b]   muft  decide  this. — Mr.  Juftice  Lawrence  faid, 
— **The  finding  of  the  jury,  "  that  the  (hip  vr2LS  Afneriean 
•'  property,"  did  not  amount  to  a  finding  that  the  war- 
ranty had  been  complied  luith.     If  the  meaning  of  the 
warranty  was,  that    the   fliip   was    entitled   to  all    the 
privileges  of  an  American  flag,  whi».h  I    think  the  fair 
conftruf^ion  of  the  policy,  then  the  warranty  h)i3  not 
been  complied  with." 

But  though  the  fcntence  of  a  foreign  court  of  admU  TKe  CenteDcc  ft 
ralty  poffefs  fuch  great  authority  in  our  courts,  that  it  is  ^^  tu"po"ints 
conftantly  received  as  conclufivc  evidence,  as  to  the  points  ^^**    '^  V^ 
which  it  profeffes  to  decide,  yet  it  muft  be  obferved  that 
its  authority  is  confined  to  thofe  points  alone ;  and  nothing 
*  but  the  matters  exprefsly  decided  can  be  taken  as  incon- 
trovertible.    A  faft,  therefore,  recited  in  fuch  fentcncc, 
though  it  be  a  part  of  the  premifes  on  which  the  adjudi- 
cation is  founded,  is   not  confidered  as  adjudged^   and 
therefore  not  conclufivc. 

Thus  : — Goods  were  infured  on  board  the  Mercury  ;   ci-ijie  r.  SeTt- 
«  from  Virginia  to  Bremen.' — In  an  action  on  the  policy   ^<^»8T.  Riga. 

Goudt    are   in- 

'  ^'     '    '     ""    turtd  on   board 

an   jimerieat 

(a)  Sup.  34*^^ [1)  Sup.  39S.  Ikip,  but  whkh 

IQ    is  nvt  warran^rd, 
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99  (uch.  The 
Ihip  is  caprured 
by  the  ttencby 
and  the  fentence, 
prcmifing  that 
her  p:ipcr9  were 
dcfedtive  and  ir- 
regular, and  not 
conformable  to 
treaty, concludes 
tb«t  on  ibis  ac- 
couot  0ie  is 
looked  upon  as 
belon^^ing  to  the 
enemies  of  the 
Frenih  republic : 
-*As  the  (hip  is 
pot  suj/udgga  to 
Im  deficienc  in 
the  proper  docu- 
sneais,  but  only 
•hat  (he  belonged 
to  the  enemies  cf 
the  republic  ; 
this  IS  not  con- 
clufive  to  pruvc 
thai  (he  was  not 
properly  navi- 


to  recover  a  lofs  by  capture,  it  apppeared  that  the  JWirr- 
cury  was  an  Atiurican  fhip ;  but  no  warranty  was  made 
to  any  of  the  underwriters  on  the  fubjeA  :  On  the  con- 
trary, the  broker,  though  he  fpoke  of  the  fliip  as  an  Ame^ 
ricafty  told  the  underwriters  that  he  was  dire£led  not  to 
warrant  any  thing  ;  that  the  (hip  had  on  board,  however, 
at  the  time  of  the  capture,  all  fuch  papers  and  docu- 
ments as  are  ufually  carried  on  board  American  fhips,  or 
which  the  French  themfelves  deemed  necefTary  in  former 
voyages.  She  had  a  muiler  roll,  but  not  Ggned  or  certifiicd 
by  any  public  officer  of  the  place  from  which  (he  failed.Thc 
fliip  being  carried  into  Nantz^  was  there  condemned  by  the 
Commercial  Tribunal  in  the  following  fentence :  *  Confix- 
(idering  that  the  4th  article  of  the  3d  Brumairey  4th 
year,  declares  good  prize,  all  American  (hips  which 
(hall  not  have  on  board  a  mufter-roU  in  the  form  an- 
nexed to  the  treaty  of  the  6th  oi  February  1778,  and 
that  the  mufter-roU  of  the  Mercury  is  not  conform- 
able to  that,  or  to  the  forms  prefcribed  by  the  decree 
of  the  DireSfory  of  the  1 2th  Ventofe^  4th  year,  being 
neither  dated  or  figned  by  any  public  officer  of  the 
United  States :  Confidering  that  the  bill  of  lading  of 
255  hogfheads  of  tobacco  found  on  board,  was  not 
figned  by  the  captain,  contrary  to  the  9th  article  of 
the  Marine  Ordinances^  whereby  it  is  declared  that  all 
veffcls  on  board  whereof  no  charter-party,  bills  of 
lading,  or  invoices,  are  found,  (hall  be  decreed  good 
prize,  togetlier  with  their  cargoes  \  as  alfo  the  9th  article 
of  the  ordinances  of  1744,  declaring  all  biUs  of  lading 
not  figned  null  and  void :  Confidering  that  there  were 
other  goods  on  board,  of  which  there  were  no  bills  of 
lading  or  invoice ;  that  the  captain  has  produced  no 
American  prote£kion,  and  that  he  is  an  Irifbman^  and  has 
a  wife  and  children  in  Ireland;  the  tribunal  adjudges 
and  declares  the  validity  of  the  prize  of  the  (hip  Mer- 
curyy  and  the  goods  on  board,  for  want  of  the  difpatches 
and  fea-papers  of  the  captain  being  in  regular  order  \  on 
which  account^  (he  is  looked  upon  as  belonging  to  the  ene- 
mies of  the  French  republic* — On  the  part  of  the  de- 
fendant   it   was  contended  that   there  was   an  implied 

warranty  in  every  cox\^£l  of  infurande^  that   the  (hip 

(hoold 
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fliould  be  navigated  according  to  the  laws  of  the  coun- 
try to  which  (he  belonged,  and  to  which  fhe  was  go- 
ing {a)  \  that  though  there  was  no  warranty  that  this 
was  an  American  fliip,  yet  that,  being  in  faft  Jlmerican^  ^ 

(he  ought  to  have  been  documented  as  fuch,  and  that  for 
the  want  of  the  mufter-roll  properly  figned,  as  required 
by    the  above   treaty,    flie  was   condemned    {h), — ^^But 
the   court  determined  that  the  plaintiflF  was  entitled  to 
recover. — Lord  Kenyon  faid, — "  In  deciding  this  cafe,  I 
do  not  mean  to  deny  that  the  {hip  muft  be  navigated,  not 
only  according  to  the  law  of  nations,  but  alfo  according 
to  the  particular  treaties  that  fubfift  between  the  country 
to  which  (he  belongs,  and  other  pountries.     The  fliort 
ground  of  my  opinion  is,  that  the  fentcnce  of  a  court  of 
admiralty  is  only  conclufive  on  the  points  which  it  pro- 
fcflcs  to  decide ;    and  the  only  qucftion  here   is,  what 
point  the  court  of  adnriiralty  has  niecided  ?  Now  thefcn- 
tence  recites  many  fafts  into  which  it  is  not  neceffary  to 
enquire  ;  but  the  fole  reafon  given  for  the  adjudication 
at  the  concluding  part,  does  not  affeft  the  cafe  before  us. 
The  condemnation  is  exprefled  to  be,  not  becaufe  the 
fliip  had  not  the  proper  documents  on  board,  but  becaufe 
(he   belonged  to     the    enemies  of  the  French  republic. 
But  that  does  not  releafe  the  underwriters  from  their  re- 
fponfibility.     If  there  had  been  a  warranty  that  tlie  ftiip 
was  American  (r),  this  fentence  would  have  falfified  it." 

In  the  following  cafe,  which  was  decided  upon  great 
confideration,  arid  upon  a  review  of  all  the  former  autho- 
rities on  this  point,  the  line  has  been  ably  and  accu« 
rately  drawn  between  thofe  fcntenccs  of  foreign  courts  of 
admiralty,  which  muft  be  taken  to  be  concluGve  againft 
the  warranty,  and  thofe  which  are  not  fo,  but  leave  the 
queftion  of  neutrality' open  for  difcuflion  in  our  courts. 

An   infurance  was  made  on  goods  on  board  the  fliip   PolUrd  r.  Bctt^ 
Juliana^    '    warranted  a  Dane^*  at  and  from  Lo^idon  to  *  ^l^lIlL    ^ 

-—-————— —^ — — ^ .^  A  (hip  warranted 

{d)  Vid.  Law  v.  HolKngworth,  7  T.  R.  687,  fup.  165,  and  dem^  i>cc«^ 

Farmer  v.Leig,  7  T.  R.  186,  fup.  178. {i)  Vid.  f up  385,  ^  .'"X"''*^ 

and  Lothian  v.  Henderfon^  inf. {c)  It  is  now  holden  that  This  fentence 

•  merely  reprefenting  the  thing  infured  as  belonging  to  the  fubieas   "?*  ^  '"^  ^'*°*; 
r  1  rt  •        r  •  r  ir  -     i  o    &  j  >'*•   ed  on  the  ^rctioa 

ot  a  neutral  Itate,  i8>  of  itlelf,  equivalent  to  a  warraa^y.     Vid.  that  the  (hip  wa» 
Lothian  v.  Henderfon,  Pul.  3.  8c  Rel.  499,  inf. 

Tciicrije* 
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ft^  ^b^t^'if  I  ^''^'^- — 'f^^  ^^^  aftion  on  this  policy  to  recover  for  a  lofs 
bccanfe  flic  bad  by  capturc,  it  appeared  Uiat  the  Juliana  ivas  a  Daniih 
^"nr^^'tif?''  »,  tie  property  of  DzniOi  JuhjeEls  ;  that  £he  failed  from 
JV/^jwA ordinance,   Copenhajreti  to  Londotu  and  there  took  on  board  the  goods  on 

doct  not  falfify  .         f    .  ^ 

tu  watiaoty.       which  thc  infurance  was  made ;  that  from  thence  (he  failed 

on  the  voyage  infured,  was  captured  by  a  French  privateer^ 
and  carried  into  Bourdeaux^  having  then  on  board  every 
document  ufually  carried  by  Dani/hUxii^s  ;  that  the  mafter 
was  a  native  of  Scctland^  not  naturalized  in  Demnark  ;  but, 
that,  on  tlie  6th  of  OEloher  1794,  pofterior  to  the  war  be- 
tween England  TCixdi  France^  he  obtained  letters  of  burgher- 
(hip  in  Denmarky  but  had  no  domicil  there  ;  that  the  (hip 
and  cargo  were  condemned  as  prize  by  the  tribunal  of 
commerce  of  Bourdeaux^  and  this  fentence  was  confirmed, 
upon  appeal,  by  the  civil  tribunal  of  La  Gironde*  In  thcfc 
two  fentences  were  recited  feveral  French  ordinances,  par- 
ticularly one  in  1778,  by  which  it  is  declared  that  all 
fhips  (hall  be  confifcated,  «  wherever  there  fliall  be  found 
«'  on  board  a  fupercargo,  merchant,  commiflary,  or  chief 
«*  officer,  being  an  enemy  5"  and  it  appeared  that  thc  fliip 
was  ultimately  condemned  for  a  violation  of  that  ordi- 
nance, the  captain  being  a  Scotchman,  Upon  appeal  to 
thc*  fupreme  tribunal  of  caffation  at  Paris,  thc  former 
fentences  were  confirmed,  upon  the  ground  that  thc  maf- 
ter was  born  in  Scotland,  and  an  enemy  ;  and  that,  as  his 
denization  in  a  neutral  country  was  not  juftified  ac- 
coiding  to  law,  his  quality  of  enemy  fufficed  to  legitimate 
the  prize,  and  he  was  condemned  to  pay  a  fine  of  150 
franks. — The  court  were  unanimoufly  of  opinion,  that 
the  warranty  was  not  falfified  by  tliefe  fentences,  and  that 
the  plaintiffs  were  entitled  to  recover. — Lord  Kenyon  faidy 
— "  It  is  true  that  the  meaning  of  thc  warranty  was 
not  merely  that  the  (hip  was  Danijh  built,  but  that  (he 
Ihould  be  circumftanced  during  the  voy?.ge  as  a  Danijb 
Though  the  fen-  (hip  ought  to  be.  This  is  one  of  the  numberlefsqucf- 
^rof  td^  tionsthat  have  arifenin  confequencc  of  thc  extraordinary 
rally  be  founded  fentcncts  of  condemnation  paffed  by  courts  of  admiralty  in 

•n  a  fyftem  of  •      •         1  .  1  •  1    1 

|2iander,  yet  our  France  during  this  war,  which  have  allproceedcd  on  a  fyften(i 
jr«?yVc7JdU 'lo  of  plunder.  But  ftill,  until  the  legiflaturc  interferes  on  thU 
ihem.  fnbjcQ,  we,  fitting  in  a  court  of  law,  arc  bound  to  give 

credit  to  thc  fentences  of  courts  of  competent  jurifdic- 

tioir. 
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tion.  If,  therefore,  in  this  in  (lance,  the  French  courts 
had  condemned  this  fhip,  on  the  ground  that  flie  was  not 
Danijh  property,  we  fliould  have  been  concluded  by  that 
fcntcnce  in  this  aftion,  and  muft,  however  rehi£lantly, 
have  given  judgment  for  the  defendant.  This  is  proved 
by  the  different  authorities,  and  fupported  by  reafon.  The 
courts  of  admiralty  profefs-to  proceed  on  the  law  of  na- 
tions, and  fuch  treaties  as  particular  ftates  have  agreed 
(hall  be  ingrafted  on  that  law.  But  I  concur  with  Lord 
Mansfield  in  opinion,  that  it  is  not  competent  to  any  indi- 
clual  ftate  to  add  to  the  Jaw  of  nations  by  its  own  ar- 
bitrary ordinances,  without  the  concurrence  of  other 
ftates  {a).  That  is  the  ground  on  which  this  cafe  muft 
be  decided.  Now  let  us  fee  what  was  the  foundation  of 
the  condemation  in  the  French  courts  ?  It  is  ftated  in  one 
of  the  fcntences,  that,  by  their  own  ordinances,  all  (iiipt 
are  to  be  confifcatcd,  whenfoevcr  on  board  thefe  fliips 
"  {hall  be  found  a  fupercargo,  merchant,  commiffary,  or 
•*  chief  officer,  being  an  enemy."  But  I  fay  that  they 
had  no  right,  by  making  fuch  an  ordinance,  to  bii]d  other 
nations.  Then,  was  the  (hip  in  queftion  condemned  on 
the  ground  that  (he  was  not  Danijh  property  ?  Certainly 
not.  It  appears  clear  beyond  all  doubt  that  fho  was  at 
lead  condemned,  on  the  ground  that  the  captain  was  one 
of  thofe  perfons  whom  by  their  own  ordinances  only  they 
wiflied  to  profcrlbe.  This  cafe  cannot  be  diftinguifhed 
from  that  of  Mayne  v.  fl^alter  {b)  \  though,  even  without 
the  authority  of  that  cafe,  I  ihould  have  had  no  hefitationin 
decidingan  favour  of  the  plaintiff.  On  the  whole,  there- 
fore, I  am  of  opinion,  that  though  we  fhould  have  been 
concluded  by  that  fentence,  if  the  Ihip,  contrary  to  juftice, 
had  been  condemned  as  not  being  Danijh ;  yet,  as  the 
courts  abroad  have  endeavoured  to  give  other  fupports  to 
their  judgment,  which  do  not  warrant  it,  and  have  ftated^ 
as  the  foundation  of  the  fentence  of  condemnation,  one  of 
their  own  ordinances  which  is  not  binding  on  othe/  na- 
tions, this  fentence  does  not  prove  that  the  fhip  in  queftion 


{a)   Vid.  Bird  v.  /fppleton^  8  T.  R.  56a. [h)  Sup.  397. 

was 
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was  not  a  neutral  fliip ;  and  confcquently  the  plaintiff  is 
entitled  to  recover/' — Mr.  Jufticc  Lawrence  faid — **  There 
are  two  queftions  in  this  cafe  ;  jirjl^  what  is  the  ground 
of  the  fentencc  of  condemnation';  ficondljj  whether  it 
falfifies '  the  warranty ;  for  if  it  do,  then,  according  to 
all  the  authorities,  it  is  conclufive  here. — On  the  firft 
<[ue{lion,  the  only  ground  of  the  fentencc  was,  that  the 
captain  of  the  (hip  was  bom  in  Scotland  and  an  enemy ; 
for  they  fay,  *'  that  his  qualiity  of  enemy  fufficed  to  le- 
gitimate the  prize  \*  and  this,  merely  becaufe  it  isagainft 
one  of  their  own  ordinances. — ^The  next  queftion  b,  whe- 
ther this  has  negatircd  the  warranty.  This  warranty  did  not 
induce  any  neceCity  to  comply  with  the  peculiar  regula- 
tions of  the  belligerent  powers.  For,  the  general  rule  for 
judging  and  decrding  whether  a  captured  (hip  be  neutral 
or  not,  is  the  law  of  nations,  fubjedl  to  fuch  alterations 
and  modifications  as  may  have  been  introduced  by  treaties : 
But  where  the  law  of  nations  has  not  been  varied 
or  departed  from  by  mutual  agreement,  that  is  the  ge- 
neral rule  for  deciding  all  queftions,  on  matters  of  prize. 
This  is  clearly  laid  down  in  the  (tate  paper  figned  by  Sir 
George  Lee^  Dr.  Patd^  the  Bang's  advocate.  Sir  Z).  Rjier^ 
and  Mr.  Murray^  then  Attorney  and  Solicitor  General, 
*  in  anfwer  to  the  Prujftan  memorials,  concerning  neutral 

Ship*  ihoki^be  ^*P^  (^)'     ^^^"j  therefore,  a  ftatc  in  amity  with  a  bcl- 

fiAnuOKd    with  ligcrerit  power  has,  hj  treaty^  agreed  that   the  fhips  of 

astbeiia^Mbcy  their  fubjcfts  fliall  only  have  that  character  when  fur- 

Jeinof  to  have  niflicd  With  Certain  precife  documents,  whoever  warrants 

wf  treaty  agreed 

tobethcevi-  a  (hip  to  be  the  property  of  fuch  fubje£t,  (hould  prc- 
®  '^  vide  himfelf  with  thofe  evidences  which  have,  by  the  coun- 
try to  which  (he  belongs,  been  agreed  to  be  the  necef- 
fary  proof  of  that  chara£ber.  In  reqmring  this,  no  difG- 
culty  is  impoied,  of  which  the  infured  is  not  aware» 
and  which  may  not  be  in  his  power  to  prevent :  But  to 
infift  on  his  furnifhing  himfelf  with  every  document  the 
belligerent  powers  may  require,  and  to  infift  that  the 
warranty  is  not  complied  with,  unlefs  the  ftiip  be  navi- 


[a)  Vid.  Colle^anea  Jaridica,  i  vol.  53. 

gated 
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gated  according  to  their  ordinances  and  regulations,  would 
be  to  deprive  the  infurcd  of  his  indemnity  for  the  want 
of  papers,  &c.  of  the  neceffity  of  which  he  may  fairly  be 
prcfumed  to  be  ignorant,  an  I  which  papers  it  may  not, 
perfiaps,  be  in  his  power  to  procuie  ;  for  how  can  the  offi- 
cers of  one  country  be  called  upon  to  grant  that  which 
the  laws  of  that  country  do  not  require  ?  Thefe  French 
decrees  are  regulations  made  witli  fome  view  to  the  laws 
of  France^  but  are  not  applicable  to  the  fubjccls  of  any 
other  country.  In  examining  the  cafes  decided  on  this 
point,  it  will  be  found  to  have  been  fettled  in  many  of 
them,  that  a  condemnation  on  the  particular  ordinances 
of  a  belligerent  power  does  not  faifify  a  warranty  of 
neutrality.  In  the  cafe  of  Bemardi  y.  Mctteux  (/i),  the  Ser»Mrd-  y.^^nf' 
fliip  Joanna  was  warranted  neutral ;  the  only  doubt  was,  "^'>^'^°^^«*^»«^- 
whether  ihe  had  been  condemned  as  being  the  property 
of  an  cnemy.or-forWiolating.a  Frenjjf  arrets  by  throwing  ^ 

papers   overboard^  for  the.  one   or  the  other  of  thefe 
caufes  (he  was  condemned.    If  ihe  had  been  condemned 
for  the -firft,  namely,  that  {he  was  not  neutral,  the  plain- 
tiff clearly  could,  not  have  recovered,  nor  could  he  have 
recovered  if  ihe  had  been  condemn<?d  on  the  other  ground, 
according  to, the  argument  of  the  defendant  in  this  cafe; 
But  it  is  clear  xh^  the .  cpyrt  did  -not,,  in  that  cafe,  pro- 
ceed  upon  the  arguijient  ufed.for  th^ defendant  in  the 
prefent  oafc,  becaufe  the  plaiutifF  d*d  recover  iix.th^t  cafe, 
it  not   being  certain  .(hat  the*  ground  o£  condemnation 
was,  that  the  fhip  was  the  property  of  an  enemy.    But 
the  cafe  chiefly  relied  on  by  the  defendant. here  is  t;hat  of 
Barzillay  v*  Lt^vis  (^),  which  was  decided  on  the  ground  BarxUfay  v. 
of  a  non-eompliance  with  the  treaty  of  Utrecht^  and  on  the   -^"^^^hfi*'- 
fentence  having  condemned  the  ihip.as  Englijh.    Accord-  «d. 
ing  to  a  manufcript  note  of  that  cafe,  taken  by  Mr.  Juftice 
Bulltr^  rather  more  full  than  that  in  print.  Lord  Mansfield 
began  his  judgment  by  Hating  the  fentence  of  the  court 
of  admiralty  as  being  conclufive,  and  that  the  queftion 
was  on  the  meaning  of  it.    He  afticrwards  obferved,  that 


(tf)  Ihug.  375,  fup,  395.— —(*)  Pari  4x0.  fup.  398. 

XX  the 


41 8  OfWarrMfitles.  [B.I. 

the  ihip  was  infured  by  her  Dutch  name,  and  that  the  un- 
derwriters took  it  for  granted,  that  flie  was  Dulfh'^  but 
t]iat,  when  this  was  dftcd  in  France^  fhc  appeared  to  have 
none  of  the  requifitcs  to  (liew  that  (he  was  neutral  pro- 
perty, for  (he  had  never  been  in  a  Dutch  port,  and  the  fca 
brief  was  not  confon;iable  to  the  treaty  of  Utrecht ;  and  he 
concluded  by  faying  that  the  (hip  was  condemned  as  an 
Englijh  Jhip^  and  that  it  was  not  open  to  this  court  to 
piquire  whether  that  fcntcnce  were  right  or  wrong.  So 
here,  if  the  fhip  had  been  condemned  as  an  Engl'tjh^  and 
not  a  Dan'tjb  fhip,  we  (hould  have  been  concluded  by  it. 
In  that  cafe  Mr.  Juftii^e  Willes  and  Mr. Jufticc  AJbitrfi 
concurred  •,  and  Mr.  Jufticc  Buller  faid,  "  The  firft  fen- 
tence  feems  to  be  on  particular  arrets.  The  fecond  ap- 
pears to  go  on  the  ground  of  property,  for  tlia  name  is 
changed^  and  they  do  not  go  into  evidence  as  to  the  muder- 
roU  or  dtuation  of  tlie  crew  as  to  their  being  mora  than 
two  thirds  Englijb,  The  other  ground  is  more  general, 
and  makes  it  immaterial  whether  it  was  on  the  one  ground 
or  the  other  j  for  iffue  were  not  fo  documented  as  to  have 
the  proteftion  of  a  neutral  fliip,  the  warranty  is  not  com- 
plied with*  It  is  true  that  Lord  Mans f  tidy  in  the  courfe 
cf  giving  his  opinion  in  that  cafe,  ufcd  fome  ezpreflions 
which  may  be  applied  to  fuppcrt  the  defendant's  argument 
here  ;  out  it  is  clear  that  the  ground  on  wliich  he  decided 
was  a  non-compliance  with  what  was  agreed^  by  the  treaty 
of  JJtrcchty  (hould  be  a  neceffary  document  to  prove  the 
fhip  to  be  Dutch  property  j  and  this  was  the  exprefs 
ground  of  the  opinions  of  the  other  judges.  That  Lord 
Mansfield  could  not,  in  that  cafe,  intend  to  fay  that  a 
non-compliance  with  the  ordinances  oi  France^  not  adopted 
by  any  treaty,  was  a  forfeiture  of  neutrality,  appears  from 
Mnyney.iyuher  the  CTiit  oi ]\Iaynew ..Walter^  where  the  plaintiff  recover- 
ed {a), — He  there  pointedly  (hewed  how  fuch  ordinances 
might  become  bindnig,byobferving  that  the  *wkole  cafe  turned 
upon  tf-eaiies  bctiveen  France  and  Portugaly  about  which 
both  parties  were  filent ;  and  there  it  was  holden  that  the 


i 
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f  ircumflance  of  havitig  an  Englijb  fupercargo  on  boatd 

Was  no  ground  to  defeat  the  plaintiff's  right  to  recover 

on  a  policy  on  a  (hip  warranted  to  be  Portugueze,     In  a   Safntci y.Join^ 

fubfequent  cafe,  Saloucci  y.  Johtifonija)^   there  were  two  /•«c*nfidtrH. 

grounds  of  condemnation,  one  that  the  (hip  would  not 

ftop  to  be  fe arched,  the  other,  that  (he  had  ndt  a  chart^er- 

party  on  board,  as  required  by  an  ordinance  of  Spain* 

On  the  latter,  Mr.  J.  AJhurJi  faid  (according  to  my  own  . 

note), — *  As  to  the   next    que  (lion,   her  not  having   a 

*  charter  party  1  This  clearly  is  not  required  by  the  law 
<  of  nations ;  and  it  ap{>ears  by  the  cafe  that  (he  was  a 
«  general  (hip.     And  though  (he  adled  contrary  to  a  par- 

*  ticular  ordinance  of  Spaitjy   other  nations  are   not  bound 

*  to  take  notice  of  fitch  or dl nance ^  unlefs  in  virtue  of  fomt 

*  treaty  fuhfifling  between   two  Jiates^  by  which  they  fubmit 

*  to  be  hcitnd  by  it.  That  is  not  the  cafe  here/  So  that 
the  doctrine  on  which  the  cafe  before  us  is  determined 
was  d mindly  recognized  there.  The  argument  of  the 
defendant  here  is,  that  the  fentence  of  condemnation  is 
conclufive,  on  the  point  that  the  (hip  was  not  navigated 
according  to  the  contr^dl  between  the  parties. — ^Thc 
contradl  between  the  parties  is,  that  (he  was  a  neutrai 

(hip  \  but  the  fentence  has  not  decided  that  point }  it  has  \ 

only  decided  that  flic  was  not  navigated  according  to  an 
ordinance  of  France^  but  that  was  no  part  of  the  plain- 
tiiTs  contract.  In  deciding  this  cafe  in  favour  of  the 
plaintiff,  we  do  not  take  upon  ourfelves  to  fay  that  the 
fentence  of  the  French  court  of  admiralty  is  erroneous :  , 
All  that  we  determine  is,  that  the  French  court  has  not  j 
decided  that  which  would  falfify  the  warranty  of  neu- 
trality.'* 

In  the  cafe  of  Birdv,  Appleton^  which  came  before  the  Count  of  admU 
court  of  King's  Bench,  foon  after  the  above  cafe,  and  c^d  on  the  y^ 
which  has  been  already  fully  ftated  (*),  Lord  Keny^  dc-  f^^'^^/i^d^'^b  ^' 
clared  that  he  adhered  to  the  opuiion  delivered  by  the  p«rticufar  tre»- 
court  in  the  above  cafe  of  Pollard  y.  Bell\  and  maintained,  between  the  par. 
as  ai>  indifputable  propo(ition,that  courts  of  admiraltyare  to  "*'  ^  ^^^  "'•* 


net. 


{a)  Sup.  387. (^)  Sup.  74. 
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proceed  on  the  known  jus  gentium^  or  on  the  treatkt 
between  partiaular  ftate^ ;  that  fuch  treaties  do  not  alter 
theyW  gentium  with  refpe£l  to  the  reft  of  the  world ;  but 
that,  as  between  thofe  particular  ftates,  they  are  confix 
deredas  ingrafted  on  the  jus  geniiam-y  and  that  one  ftate 
has  no  authority,  by  any  ordinance  of  its  own,  to  vary  the 
general  law  of  nations,  as  to  other  ftates. 

A  conaemiution  In  the  foregoing  cafe  of  Pollard  t.  Bell,  there  was  an 
for  want  of  a    cxprcfs  Warranty  that  the  ftiip  was  neutral.   *  In  the  fol- 

«ocument,  not  r  /  x- 

required  by  the  lowing  cafc  there  was  no  fuch  warranty  ezprefied ;  but  it 
by  treaty,  is  not  appearing  in  evidence  that  the  fliip  was  in  fad  neutral,  it 
tonclufifc.  yy2S  determined  that,  upon  a  lofs  by  capture,  by  a  French 

privateer,  the  infured  was  entitled  to  recover  upon  a 
policy  upon  the  (hip  and  goods,  notwithftanding  .  a  fen* 
tence  of  condemnation  thereof  as  prize  by  the  French 
,  court  of  admiralty,  fuch  fentence  proceeding  on  the 
•  ground  of  a  breach  of  French  ordinances,  requiring  the 
obfervance  of  certain  particulars  in  refpeft  of  the  fhip's 
documents,  beyond  what  was  neceflary  by  the  treaty. 

V    .  ju^mr  «  That  was  an  hifurance  on  the  fhip  South  Carclina  and 

BtH^  I  E^fi  663.  goods  on  board,  *  from  London  to  Charleftcwn*  It  appeared 

—An  jimtricMM  that  the  ftiip  was  American  \    but    there  was  no  war- 

^Z  d*'"Vfuch  '^"^y  ^^  ^^'^  being  fuch ;  that  on  the  3cth  of  January 

a  paffpurt  and  1 797  9  the  captain,  being  about  to  fail  on  a  vopge  from 

»e%fquir'cV*  Chorleftown  for  the  Havannah,  obtained  the  ufual  and  rc- 

by  treaty,  is  gular  fca-lctters  or  paffports  in  Englijh^  French,  and  Dutch  \ 

the  French,  on  that  in  May  1797»  the  Ihip  returned  from  the  Havannah, 

^^brclcrof^  and  depofitcd  her  paffports  with  her  otlier  fea-papers  at 

French  ortiin-  the  cuftom-houfc  at  ChorUftown  \  that  on  thc'27th  oiMay, 

to^thctriaty:.—  being  then  about  to  fail  again  from  CharU/hwn  for  the 

This  fcn««nce  J-Javnamh*  and  from  thence  for  London,  the  captain  rc-^ 

does  not  fa'.hfy  '  . 

any  fuppui'cd  ccived  back  from  the  cuftom-houfc  at  Charle/lown  his  paff- 
rtTfty'thc^*^'hc  ports,  with  a  certificate  indorfcd  thereon,  ftating  that  br 
(Kip  (hottid  be      j^^d,  that  day,  cleared  out  for  the  Havannah  with  the  goods 

furniOied   with  '.,.,-  -       -  .  1     w 

yimeriemnpMftn.  fpecincd  in  the  mdorfemcnt,  and  at  the  lame  time  took  all 

other  documents  and  papers  ufuallyuken,  or  made  entry  of, 
by  American  {hips.  That  the  ihip  failed  to  the  Havannah, 
and  from  thence  to  London,  where  (he  arrived  in  September 
17(^7 }  that  at  f^ondon  Ihe  took  in  a  cargo  (the  goods 

infured) 
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infured)  for  Charlejhwn  ;  and  the  captain,  having  loft 
fcveral  of  his  crew  by  death,  was  obliged  to  take  others 
oii  board,  all  of  whom  were  American  fubjcfts,  and  pro- 
cured a  new  mufter-roll,  upon  oath  made  before  the 
lord  mayor  of  London,  and  figned  and  certified  by  the 
jiinerican  minifter,  with  whom  he  left  the  original  mufter- 
roll  ;  that  on  the  nth  of  December  1797,  the  (hip  failed 
on  the  voyage  infured,  and  on  the  28th  was  captured  by^ 
the  French  and  carried  into  L' Orient  \  that  at  the  time 
of  the  capture,  {he  had  on  board,  befide  all  other  ufual 
papers  and  documents,  the  pafTports  indorfed  as  above  ftated, 

and  alfo  the  mufter-roll  obtained  in  London  \  that  the 
(hip  and  cargo  were  condemned  by  the  tribunal  oF  com- 
merce at  L*  Orient  \  and  upon  appeal,  the  fentence  was 
confirmed^  that  the  original  fentence  admitted  that  thefhip 
was  American ;  but,  in  fubftance,  alledged  as  the  ground 
of  the  condemnation,  that  the  paiTport  had  been  ufed  for 
fcveral  voyages,  contrary  to  an  ordinance  of  1778,  which 
provides  that  "  a  pajjport  Jball  ferve  but  for  one  voyage  only  ;" 
that  the  mufter-roll  obtained  in  London  was  infufficienty 
becaufe,  by  the  fame  ordinance,  **  the  mujler^roll  mujl  be 
**  attefled  by  the  officers  of  the  neutral  place  from  whence  the 
**  vejfel  fails  i**  that  the  bills  of  lading  do  not  prove  the 
neutrality  of  the  goods,  within  the  provifions  of  the  faid 
ordinance ;  that  the  court  of  appeal,  after  adopting  thefe 
allegations,  added,  that  if  all  thefe  provifions  (hould  not  be 
fufiicient,  of  themfelves,  to  eftabliih  the  former  fentence^ 
yet  that  the  law  of  the  i  ath  Nivofe,  6th  year,  declaring^ 
**  that  the  neutrality  of  every  Jhip  /hould  be  determined  by 
tie  cargoy"  was  fufiicient  to  eftablifli  it,  becaufe  t]>e 
(hip  was  within  the  fcope  of  this  law,  her  cargo  being 
entirely  of  goods  of  Englijh  manufacture  \  that  the 
treaty  between  France  and  the  United  States  (art.  12.) 
provides,  *  that  the  merchant  fhips  of  either  party 
<  going  into  the  port  of  an   enemy  of  the  other,  fiiall^ 

*  upon  ]uft  grounds  of  fufpicion,  produce  not  only  their 

*  pafiports,  but  likewife  certificates  (hewing  that  their 
^  goods  are  not  prohibited  as  contraband;'  and  that,  art. 
25.  provides  that,  <  if  either  party  (hall  be  at  waij^  the  (hips 

£  £   3  of 
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*  of  the  other  muft  be  furnifhcd  with  paflports  in  a  form 

*  annexed  to  the  treaty  ;    atid  which  Jhall  he  recalled  everj 

*  year  J   ifthejbip  returns  ivithin  the  year, ^ — Upon  this  cafe 

three  queftions  arofe ;   i  ft,  Whether  there  was  an  implied 
nvarranty   that   the    fliip    (hould  be    fumiflicd   with   all 

papers  and  documents  which  an  American  ought  to  have  ? 
adly,  Whether,  in  fadl,  this  (hip  had  all  fuch  papers  ? 
3dly,  Whether  the  condemnation  proceeded  on  the  ground 
that  flie  had  not  fuch  papers  as,  by  treaty,  or  by  the  law 
of  her  own  country,  (he  ought  to  have  had  ?  or,  Whether 
it  proceeded  on  the  want  of  fuch  papers  as  the  ordinances 
of  France  only  require  ? — The  court  determined  in  fa- 
vour of  the  plaintifFs.-^They  declared  tliat  tlie  opinion 
which  they  had  formed  on  the  two  la  ft  of  thefe  queftions, 
rendered  it  unneceflary  to  give  any  opinion  upon  the 
firft.  They  faid,  that  it  appeared  that  this  fliip  had  all 
the  papers  neceffary  for  an  American  vefTel,  which, 
put  an  end  'o  the  defence  fet  up  by  the  under- 
writers ;  that  tlie  fentences  of  condemnation  ap- 
peared to  them  manifeftly  to  have  proceeded  on  the 
ground  of  a  breach  of  French  ordinances  which  were 
contrary  to  the  treaty;  particularly,  the  ordinance  of 
yuly  1778,  which  declares  that  a  paffport  fliall  ferve  but 
for  one  voyage  j  whereas,  by  the  treaty,  paflports  are  te 

be  recalled  only  every  year  5  and  then  only,  in  cafe  the 
ihip  returns  into  her  port  within  the  year.  And  that, 
in  this  cafe,  the  paflport  which  the  South  Carolina  had  on 
board  at  tl>c  time  of  the  capture,  had  been  granted 
within  the  year;  for  it  was  granted  on  the  30th  of 
January  1 797,  and  ,  the  ihip  was  captured  in  December 
1797.  ^^  ^*^J  ^^  there  were  any  fuch  implied  warranty 
as  had  been  contended  for^  it  was  not  negatived  by  the 
condemnation. 
But  if  from  the  Though  the  foreign  court,  in  pronouncing  fentence, 
whole  of  the       do  not  exprefsly  declare  that  the  fubjefl  of  condemnation 

fentciic«,    it  can  r  % 

htc>\\t&tA  that   was  enemy  s  property  \  yet,  if,  from  the  whole  of  the  fen- 

l!^octcdid  o^^^^^^^   ^^^^^'  ^^  ^^^  ^^  colleaed  that  it  proceeded  on  that  ground, 
g-^ound  of  ere    it  wiil  falfify  thc  warranty.    This  was  determined  at  the 

my'jj  propel ty,  ^         . 

il    18  COnclufivC*  LrCCHfUf 
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'Cocipity  upon  great  confideration,  in  the  following  cafe, 
by  Sir  WtUlam  Grants  Mailer  of  tlie  Rolls/ Lord  G/w- 
hervie^  and  iSir  fyUHam  Scottj  Judge  of  the  Admiralty, 
upon  appeal  from  a  judgment  of  the  Recorder's  Court 
at  Madras. 

It  was  an  infurance  efFecled  at  Madras^  on  goods  on  Kinderjigy  ic  ot%, 

board   the  Rcfoluiton^    Captain  Ncak,  on  a  voyage  from  i\*e  cLklitl^iA 

Madras  to  Siveden^    "    ivarranted  Swedifii   properly** —  J'*'>  '^o«-  MS. 

The  (liip,  being  obliged  to  put  into  the  Ife  of  France  for  A  (hip,  wanant- 

refrefhments,  v/as    there  fcized,  and,  with  her   cargo,  '^  ^'-^'dijh,  is 

o   '    captun^ri  hy  the 

condemned   as  prize. — The    fentencc  of    the  tribunal  of  french^  and  wn- 
commerce^  at  that  place,   ftated  two  queftions  fot  decifion,   cotrt  of  prize/ 
ift,  «  Whetlier    the    proceedings  were    regular?    2dly,  ^^l**"  .^^^^'ng  »ht 
«  Whether  from  the  papers  found  on  board,  and  other  tion  to  be  whc- 
«  evidence,  the  fiiip   and   cargo  muft  be  confidercd   as  ''^ll^^'J^^^' Z^ 

*  enemy  s  property^    and   confifcated    for    the   ufe  of  the   '^y*  ff-^'yy 

*  republic ;    or,   whether   they    muft    be   confidercd  as   z*  ^o>ipri^, 

*  Swedijb   property,  and  reftored   to  the  claimants/    It   p.'efr.VudiJ.'^ 
then  proceeds  to  ftate  feveral  grounds  of  condemnation,   »»o»  a»  ro  tb« 
and  amongft  others,  *  That  the  mafter  was  an  Engli/hman  fenvn'cc^uft" 
^  by  birth,  who  claimed  to  be  a  naturalized  Swedej  but  ^'^^ '•^^•"  tohivc 

*  whofe  naturahzation  was  not  conformable  to  the  regu-  ground  of  ene» 

*  lations  of  France  in  1778  ;  that  Mr.  Gordon,  the  fecond  rnd'iswTciurtv« 

*  captain,  or  chief  mate,  was  a  Scotchman,  which   was  ^"  ^»"^^y  th« 
«  contrary  to  the  fame  regulations  5  that  the  general  invoice 

*  and  bill  of  lading  produced  by  the  captain,  and  the  parti- 

*  cular  invoice  of  the  cargo,  made  by  thefliippers  zt Madras, 

*  were  not  figned,*  &c.  j  whereupon  the  court  declares 
the  (hip  and  cargo  to  be  lawful  prize. — An  aftion  on  the 
policy  was  brought  in  the  Recorder's  Court  at  Madras, 
where  judgment  was  given  for  the  underwriters,  on  the 
ground  that  the  Admiralty  Court  at  the  Ifle  of  France 
had  confidercd  the  queftion,  whether  the  property  was 
enemy's  or  neutral,  and  had  condemned  ic  as  enemy's ; 
and  that  this  was  fuiEcient  to  falCfy  the  warranty. — 
Upon  appeal  to  the  king  in  council,  this  judgment  was 
affirnled. — Sir  fVilliam  Grant,  who  pronounced  thejudg-  . 
jncnt,  faid ;  — "  With  regard  to  one  queftioa   that  has 

£S  4  hccn 
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A  fentnice  cf  t  bccti  ftartcd  in  the  argument,  namelVf  whether  a  fentence 

niry, proceeding  I  of  a  court  of  admiralty  can,  in  a  court  of  common  law, 
/•  r«r,u  conciu.   ^  h^j^  ^  f^lgfy  ^  warranty,  fo  as  to  affta  the  intcrcft 

Hre,  and  binHt  '  ' '  .  j      •     i 

in  all  courti  and   of  onc  who  was  no  party  to  the'fuit  in  the  aamir«lty ; 
all  ^ifaDj.  J  ^^^^  ^^  ^g  objedion,  not  having  been  made  in  the 

court  below^  cannot  now  be  made  here.  But  fuppofing 
it  now  open  to  the  appellants  to  raife  that  queftion,  I 
think  it  muft  here  be  iraifcd  in  vain.  It  is  quite  clear 
that,  from  Lord  Hah*s  time  to  the  prcfent  period,  it  has 
been  fettled  that  a  fentence  of  condemnation  in  a  court 
of  admiralty,  as  enemy's  property,  is  conclufire  to  prove 
that  the  property  was  fuch,  not  only  for  the  immediate 
purpofe  of  fuch  a  fentence,  but  it  is  binding  in  all  courts 
and  as  againfl  all  perfons.  This  has  been  fo  clearly  under* 
ilood  tliat  it  was  not  even  controverted  in  the  cafe  of 
the  Duchcfs  of  Kingjion^  where  the  conclufive  effe£l  of 
all  forts  of  evidence  was  fo  ably  difcuOed  (a).  It  was  ad- 
mitted that  tlie  fentence  of  a  court  of  admiralty  pro- 
ceeding in  rem  muft  bind  all  parties, — muft  bind  all  the 
world  (i).  But,  taking  fuch  a  fentence  to  be  conclufive, 
another  queftion  is  made,— whether  this  fentence  ought  to 
produce  that  efFeft  ?  It  is  faid  that  if  it  clearly  appear, 
on  the  face  of  the  fentence,  that  it  did  not  proceed  on 
the  ground  of  enemy's  property,  but  on  fome  other 
diftinft  ground,  in  that  cafe,  the  warranty  of  neutrality 
is  not  neceiTarlly  falfified  by  it,  and  certainly  there  arc 
fcveral  cafes  that  have  fo  decided.  I  have  looked  at 
them  all,  and  not  one  of  them  will  be  contradided  by  our 
decifion  on  this  cafe.     It  is  generally  to  be  prefumed  that 


{a)  See  Lord  Kenyon\  judgement  in  Chriftie  ▼.  SeereiMt 
8T.  R.  196  All  the  learning  upon  this  point  will  be  found  in  the 
arguments  of  Mr.  Wallace  and  l/ir.  Mansfield  in  the  Duchefi  of 
ICtn^fim^t  cafe,  1 1  Hmrg.  State  Trials,  205,  and  in  the  admin- 
ble  argument  of  Lord  Chief  Juflice  De  Grey  in  the  (ame  cafe, 
p.  261.— Vid.  alfo  Walker  ▼.  Witter ^  DougL  i.  apd  the  notci 
there  to  the  3d  edition,  and  12  Fin.  Ah.  86. 

{b)  Vid.  fup.  39a.  where  it  is  fhewn  that  in  France^  at  leaft, 
the  converfe  of  the  rule  here  infift^d  upon  has  always  prevailed. 

fuch 
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fuch  fentcnces  proceed  on  legitimate  grounds,  and  there- 
fore they  are  in  general  conclufive  proof  to  negative  the 
warranty.     Hence  it  follows  that  it  does  not  lie  on  the  The  party  who 
party  producing  the  fentence  to  (hew  that  it  has  proceeded  Ytlt^^l  \%  not' 
on  the  ground  of  enemy's  property  ;  but  it  is  incumbent  ohUgedto  (heir 
on  the  other  party,  who  obje£ts  to  the  fentence,  to  fliew  ^^  l^  enrmy'i 
that  it  proceeded  on  fome  other  ground.    That,  I  .take  ^'^^^^^^'^ 
to  be  the  effeft  of  thofe  decifions ;  and  therefore  it  is  to  it  muft  (hew 
neccifary  here  to  (hew  fome  diftindl  and  collateral  ground.    **^*'" 
on  which  the  fentence  has  proceeded,-  leaving  the  quef- 
tion  of  property  entirely  undetermined.  Now,  in  this  cafe,  n 

the  court  vleclared  what  were  the  quedions  they  had  to 
decide.  One  was,  whether,  under  all  the  circumftancet 
ftatedy  the  ihip  and  cargo  muft  be  confidered  at  memfe 
property y  and,  as  fuch,  confifcated  ?  Or,  whether,  on  the  ' 

contrary,  they  muft  be  confidered  as  Swedi/b  property, 
and  reftored  to  the  claimants  .?— •But  they  determine  that 
the  fliip  and  cargo  are  to  be  confifcated  for  the  benefit 
of  the  republic.     Now  we  muft  ftrain  very  hard,  to  mate 
them  contradidl  themfelves  in  this  fentence,   if  we  fay 
they  did  not  mean  to  decide  upon  the  property,  whea 
they  exprefsly  declare  that  the  fentence  depended  entirely 
on  the  quefllon  of  property.     It  has  been  faid  in  argument 
that  it  appears,  from  one  of  the  reafons  of  their  decifion, 
that  they  muft  have  proceeded  on  the  ground  of  their 
own  ordinance  of  1778,  which  declares,  <  that  the  having 
«  a  fupercargo  or  chief  officer  of  the  cncmy's'country  on 
«  boards  is  a  fufficient  ground  of  condemnation/     Now 
fuppofing,  for  a  moment,  that  it  was  cbieflyy  for  certainly 
it  was  not  folely,  through  that  medium  that  they  arrived 
at  that  conclufion,  would  that  have  been  fufficient  to  au« 
thorize  us  to  treat  the  fentence  as  inconciufive.     Sup- 
pofing  they  had  ftatcd  the  fadls  of  the  cafe,  without  any 
reference  to  the  ordinance,  could  any  man  fay  that  thofe 
fafts   were   fo  irrelevant  to  the  conclufions  they  have 
drawn  of  enemy's  property,  that  a  court  of  common  law 
would  have  thought  itfelf  at  liberty  to  go  into  the  quef* 

^tion. 
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lion,  ami  fee  Hiohether  the  conelufion  'ivas   vjcrranted  or  not 

The  court  of  King's  Bench  has  always  difcbimed  fuch 

a  jurifdidtion  {a).    Then  does  it  v  tate  the  fcntencc  that  a 

court  of  competent  jurifdiGion  hasfaid,  there  u  an  ordi- 

•bfervafiMu  on   nance  which  warrants  andfupports  fuch  a  fentcr.ce  ?  Thcfc 

cffr<ft  of  forcifio    ©Tdinanccs  have  been  mifunderftood  ;    fometimes  by  the 

•rdmaocc*.  French  courts  of  admiralty  themfeives,  and  fontetimes  by 

the  courts  in  this  country      Thofc  in  France  confidcrcd 
thefe  ordinances  as  making  the  law,   and  as  binding  en 
neutrals,  and  have  therefore,  fomctimcf.  declared,  in  the 
fame  breath,  that  tlie  property  was  neutral,   and  yet  that 
it  was  liable   to    condemnation  :   Where  us   «U  that  \7as 
meant   by  thofe  ordinances  wa:.,  to    lay    down  rules  of 
dccifion  conformable  to  what  the  bwvcrs  and  ftatefmen 
of  the  country  under  flood    to  be  tire  j».ft    principles  of 
maritime  law.     Wnen  Lauis^W ,  pubiiihed  his  famous 
ordinance  of  1 68 1,  nobody  thought  that  he  was  under- 
taking to  legidite  for  Ruropey  merely  becauf^  he  coUcckd 
'    together,  and  reduced  into  the  (hape  of  an  ordinance,  tlic 
principles  of  the  marine  law  as  then  underflood  and  rc« 
ceived  in  France.     I  fay,  as  under  ft  cod   in   Frcncty  for 
although  the  law   of  nations  ought  to  be   the   fame  in 
every  countr}',  yet,  as  the  tribunals  which  adminiftcr  the 
law  arc  wholly  independent  of  each  other,  it  is  impofiiblc 
that  fome  differences  fhall   not   take  place  xn  the  man« 
ner  of  interpreting  and  adminidering  it  in   the   differ* 
ent  countries  which  acknowledge  its  authority.     What- 
erer  may  have  been  fince  attempted,  it  was  not,  at  the 
period  now  referred  to,  fuppofed  that  one  ftate  could  make 
or  alter  the  law  of  nations ;  bat  it  was  judged  convenient 
to  declare  certain  principles  of  decifiony  partly  for  the  pnr- 
pofe  of  giving  an  uniform  rule  to  their  own  courts,  and 
partly  for  the  purpofe  of  appriGng  neutrals  what  that  rule 
was.     And  it  was  truly  obferved  at  the  bar,  in  the  courfe 
of  the  argument,  that  it  has  been  matter  of  complaint 


(tf)  In  Bemardi  ▼.  Mottevx,  fup.  395.  it  was  determined  that 
when:  the  fentence  is  ambiguous,  the  ground  of  it  may  be  es^ 
lunined* 

agaiolt 
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iigainft  us  (how  juftly  is  another  confidcration),  that  w« 
havt  no  code  by  which  neutrals  may  learn  how  they 
may  proted  themfclves  againft  capture  and  condemna- 
tion. Now  this  court,  in  thi«  cafe,  fcems  to  me  to  have 
well  and  properly  underftood  the  cfkSt  of  their  own 
ordinances.  They  have  not  taken  them  as  pofitive  lawi 
binding  upon  ncu^als,  but  they  refer  to  them  as  efta- 
blilhing  legitimate  prefumptionsy  from  which  they  are  war- 
ranted to  draw  the  coijclufion  which  it  is  neceffary  for 
them  to  arrive  at,  before  they  are  entitled  to  pronounce 
a  fenteiu:e  of  condemnation  (a),    Suppofing  they  had  only 

ftated 


[a)  Legitimate  prcfumptions  are,  I  conceive,  fuch  as  by  a 
fair  and  reafonable  interpretation^  are  deducible  from  the  fatU 
of  a  cafe.  Every  court,  by  its  own  iaberent  authority^  hat  the 
power  of  raiftng  fuch  prefumptions,  and  it  requires  no  pofjtive 
law  to  enable  it  to  dp  fo.  /V  prefumption  which  can  ''only  be 
raifed  by  the  authority  of  a  pofitive  law,  cannot  be  a  legiti- 
mate prefumption,  in  the fenfe in  which  I  underftand that  term; 
but  mufl  be  a  forced  or  condrained  one,  and  not  neceflarilf 
deducible  from  the  fads.  The  law  of  nations,  like  municipal 
law,  has  its  rules  of  evidence,  withput  which  its  conftitutioni  • 
(COuld  never  be  enforced.  But,  to  maintain  that  any  (late  may^ 
by  its  own  ordinances,  enjoin  its  pourts  to  ndfe  prefumptioat 
not  warranted  by  tke  fads,  is  to  acknowledge  in  the  legiflatuiv 
of  every  date  a  power  of  rendering  nugatory  all  the  (andiont 
€»f  public  law.  Individual  ftates  may,  by  mutual  compad^ 
make  rules  which  fhall  be  binding  upon  themfelves.  For  in* 
ilance,  two  ftates  may  ftipulate  that  ao  individual  fubject  of  a 
hoilile  ftate  found  on  board :  a  (hip  of  either  of  the  contrad-* 
ing  parties,  (hall  be  deemed  conclu(ive  evidence  that  the  (hip 
and  cargo  are  enemy's  property ;  This  woidd  be  binding 
upon  each  of  thefe  ftates,  as  long  as  the  treaty  remained  ni 
force.  But  any  ftate  which,  by  its  own  ordinances,  Ihall 
declare  that  an  individual  fubject  of  a  hoftile  country  being 
found  on  board  a  neutral  (hip,  (hall  be  concluiive  evidence  ta 
prove  that  the  (hip  and  cargo  are  enemy's  property,  mufl  at 
ance  renounce  all  pretenfions  to  ju(Uce^  and  deny  that  publiq 
}aw  has  in  itfelf  any  binding  force. 

ftato4 


438 


Of  Warranties. 


[B.L 


If  the  conHem- 
iMtion  be  for  the 
want  of  the  re- 
i|uiiites  of  a 
neutral,  it  will 
be  conclufive. 

faring  y,  C/^g^ 
SOI. 


A  Oiipdefcribrd 
as  Amfricmn.  is 
condemned    be- 
caufe  thck captain 
was  not  an  y/zn^- 
rietui     ciiizen, 
and    the   owner 
was     a     Britijh 
fubjcdt  not  natu- 
ralited  in  Aw.f 
ricM,  contrary  to 
the    treaty    be- 
tween     France 
and  AwufUm  :-~- 
This  falfified  the 
warranty. 


ftatcd  the  fa£ti,  as  they  arc  now  before  us,  arc  they  to  be 
confidered  as  fo  irrelevant,  that  a  court  of  common  law 
would  fay,  that  this  fentencc  is  repugnant  to  juilice, 
and  not  warranted  on  the  ground  on  which  it  has  pro- 
ceeded ?  Suppofing  all  the  circumftances  of  this  cafe  had 
been  brought  before  a  Briujb  court  of  admiralty,  I  think 
it  would  be  queftionable  whether  tbey  would  have  per- 
mitted further  proof :  The  property,  I  apprehend,  would 
hardly  have  efcaped  condemnation  in  the  firft  inflance. 
The  refult  of  all  the  cafes  is,  *  that  afentenceof  a  court  of 
ndmiralty  is  concluftve  as  to  all  that  it  profejjhi  to  decide  J 
Now,  is  it  poflible  to  fay,  that  this  court  did  not  profefs 
to  decide  whether  this  was,  or  was  not,  enemy's  property? 
Jt  was  the  only  queftion  this  court  did  profefs  to  de- 
cide."—Lord  Glcnhervie  obferved  that,  in  the  cafe  of 
Pollard  \.  Bell  {a)  f  the  French  court  did  not  profefs  to  go 
on  the  ground  of  enemy* s  property  5  and,  that  the  very  firft 
fa£i  ftated  in  that  cafe  was,  "  that  the  fhip  was  neutral 
property." 

If  a  (hip  defcribed  as  American,  which  is  equivalent 
to  a  warranty  (b),  be  condemned  as  prize  becaufe  (he 
wants  certain  requifites  to  entitle  hex  to  the  prote£lioD 
of  fuch  neutral  ftate  ;  this  will  falfify  the  warranty. 

Thus : — Goods  were  infured,  in  June  1796,  on  board 
the  Mount  Vernon,  *  At  and  from  Philadelphia  to  London, 

*  with  liberty  to  touch  at  one  port  in  the  Channel,  at  a 

*  premium  of  three  guineas/^  cent,  the  fhip  being  ftated 

*  in  the  policy  to  be  Americdh* — ^Thc  ihip,  within  two 
hours  after  (he  failed,  was  captured  by  a  French  privateer, 
and  carried  into  the  Spanijb  i(Iand  of  Porto  Rico. — In  an 
adiion  on  the  policy,  it  appeared  thi^t  the  (hip  was  the 
property  of  JV.  M.  Dunccinfon,  who  was  bom  a  Brityk 
fubje£),  had  refided  in  the  United  States  of  America  from 
Augujl  1794,  and  was  naturalized  in  Ofhher  1796,  but 


{a)  Supra4T3. [h)  So  held  by  all  the  judges  in  Zofiiifll 

T.  Henderfon,  3  Bof  k,  PuL  49^.   inf.  4^. 


not 
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not  till  after  the  (hip  was  captured ;  that  the  ihip  had 
before  belonged  to  an  American  citizen,  and  was  regiltered 
at  Philadelphia  in  his  name  when  (he  failed;  that 
(he  was  fumifhed  with  the  following  documents;  ift^ 
a  certificate  of  clearance,  with  a  manifeft  of  her  cargo 
annexed ;  zd,  a  fea-letter  or  paffport  in  French^  ^^gl'lft>* 
and  Dutchy  beginning  thus :  <  Be  it  known,  .that  leave 

*  an4  permiffion  has  been  granted  to  George  G.  Domnich^ 

*  matter  or  commander  of  the  (hip  called  the  Mwnt  Ver- 

*  nofiy  of  the  town  j/Thiladelphia,  of  the  burthen  of  424 

*  tons  or  thereabouts,  being  at  prefent  in  the  port  ef  Phila- 

<  DELPHI  A,  and  bound  iox  Hamburgh,  loaded  with  fun- 

<  dries  as  per  manifeft  ;'  that,  while  (he  remained  at 
Porto  Rico,  the  provifional  tribunal   of  prizes  at  St.  25#- 

*  mingo  pronounced  a  fentcnce,  intituled, "  Condemnation:, 
«<  of  the  Englifb  (hip  Mount  Vernon  \"  which  ftated,  « that 
'  the  captain  had  thrown  papers  overboard  ;  that  he  was  a 

*  Portugueze  without  any  certificate  of  his  naturalization  5 

*  then  adds  feveral  other  lefs  important  grounds;  and  con- 

*  eludes  with  declaring  that  thefe  are  fufiicient  motives 
^  to  condemn  the  (hip  and  cargo,  and  accordingly  they 

*  are  condemned  as  having  been  juftly  captured  by  the 
'  captain  of  the  privateer  to  whom  they  are  adjudged  as  his 

*  property/  The  cafe  likewifc  fet  forth  feveral  provifions 
of  the  treaty  of  the  6th  of  February  3778,  between  France 
and  America,  by  the  25  th  article  of  which  it  is  ttipulated^ 

*  that  in  cafe  either  of  the  parties  (hall  be  engaged  in  war, 

*  the  (hips  belonging  to  the  fubjeQs  of  the  other  muft  be 

*  furni(hed  with  fea -letters  or  paflports,  expre(nng  the 
'  name,  property,  and  bulk  of  the  (hip  ;  as  alfo  the  name  ^ 

*  aniplaceof  habitation  of  the  mafer,  that  it  may  thereljy 

<  appear  that  the  (hip  truly  belongs  to  the  fubjecls  x)f  one 
«  of  the  parties/  The  cafe  alfo  fet  forth  feveral  of  the 
American  navigation  laws,  which  have  provided,  <that 

<  (hips  and  veflels  rcgiftered  by  virti^  of  certain  a£ls  (hall 

<  be  denominated  and  deemed  (hips  and  veflels  of  the 

<  United  States^  and  entitled  to  the  benefits  and  privileges 

*  appertaining  to  fuch  (hips  or  veflels :    Provided,  that 

*  they  Jhall  not  continue  to  enjoy  the  fame  longer  than  they 
^JbM  continue  to  be  wholly  rumed^  and  to  be  commanded  hy^ 

,       9  citizens 


f 

4jm  %f  Warrdniies.  '  f  B.  I- 

*  dtizins  dfthe  TTnitcd  States.* — »Thc  coort^  upon  this  cafe, 
gave  judgment  for  the  defendant.  But,  in  the  report, 
the  grounds  of  their  dccifion  do  not  very  diftinfthrappcar. 
There  is,  however,  one  fo  obvious  that  it  ought  at  onct  to 
have  precluded  all  doubt  upon  the  fubjeck* — hsDuncanfon 
had  not  acquired  the  rights  of  an  American  citizen  at  the 
time  of  the  capture,  it  followed  that  the  Mount  Vernon  was 
not  an  American  (hip,  within  the  meaning  of  the  American 
navigation  laws ;  and  this,  of  itfelf,  was  a  fuincient  ground 
of  condemnation. 

Barhg  u  on.  Another  adl  ion  was  afterwards  brought  in  the  court  of 
c^^y  39'*.  Common  Pleas,  upon  the  fame  policy,  and  afpecialverdiv^'i: 
_,, z —  .     found,  which  ftatcd  the  fame  fa6ls  as  in  the  former  cafe  ; 

Tie   p.t(rport  m      .  '  ,  •        r  • 

ihe  f..rcgoing      and  thc  caufc  being  removed  by  writ  of  error  mto  the 

fc* ve  <^'o C.'S  ^^"^^  ^f  King's  Bencby  the  judgment  of  thc  court  of 
« ni«ftcr  of  the   Common  Pleas  was  there  affirmed. — ^The  dccifion  of  thc 

*  i:)7  town     of  King's  Bench  proceeded  folely  upon  the  ground  that  the 

*  -P-  ^^  the  bur-   paffport  which  was  found  on  board  did  not.  in  compli* 

<  then,      ic  c/        *       '^     ^  ,  *^ 

docs  not  fpccify  ancc  with  the  25th  article  of  the  treaty,  fpecify  thc  place  of 
bitJ/oT  of  the'  habitation  of  the  mafter  of  the  veflel ;  the  court  being  of 
mafter,  but  only   opinion  that  the  words  "  of  the  town  of  Philadelphia^*  in 

the     place    to  /  _  ,  -  ,     -^  .         .      ,  "C  . 

which  the  //>  the  paflport,  could  not,  by  any  grammatical  or  fair  con- 
belungi.  ftruftion,  be  referred  to  George  G.  Dominick^  thc  mafieTf 

but  only  to  thejhip. 
By  cxprefi  fti-       jf  the  Ihip  bc  dcfcribcd  in  the  policy  as  bcloneine  to  a 

puUlion,  the  in-  ,n.t-.  -i  r 

fared  may  avoid  ncutral  itatc,  this  18  equivalent  to  an  /exprcfs  warranty  of 
ra\n^wtcn«!**"  neutrality :  But  this   may  bc   explained  by  a  fubfequcnt 

agreement,  fo  as  to  preclude  the  cffcd  of  a  foreign  fen- 
tence  of  condemnation  as  enemy's  property,  where,  in 
point  of  fa£i,  the  (hip  was  neutral  property. 

^'iwA«*  &        '^"^  — ^  cargo  of  tobacco  was  infured  at  Glafgow, 

•r«.   3  gdf,  &  on  account  of  Meflrs.  Henderfon  and  Co.  on  board  thc 

^^'  Catherine^ "  an  American  veffcl,"  iromVirginia  to  Holland j  at 

S^cd'onoard  a  ^^  guineas  per  cent, — Soon  after  thc  policy  was  efic£led, 

fliip  defcribed  ai  doubts  having  arifcH  whether  the  words,  *•  an  American 

'  veffcV  from  •*  vclTel, '   amounted   to   a   warranty,  thc    underwnters 

/  w^Doubu* '  %"^^  ^  paper  declaring,  <  that,in  cafe  ofcapturcor  feizure, 

arofe  whether  <  Hetidcrfon  and  Co-  before  they  claimed  for  a  lofs,  muft 

the    policy    con-  ^  r       c     \         n  »      \     • 

fjiintd  a  w*»r.    *  producc  proof  of  the  Hup  being   ^n  American  bottom> 
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«  and,  by-  bills  of  lading,  fhew  the  tobacco  to  have  been    upon  the  under- 

*  (hipped   on   account    and  rifle  of  Henderfcn  and    Co.  5    ;""'"   ^'^"^ 

A  *  •'  'an  agreement, 

*  upon  which  they  would  fettle,  by  granting  their  bills  at    *  thu,  b  cafe 

<  four  months,    for    th::  amount  of   their    fubfcriplions,    <  fciAuf^)':hc*iH- 

*  dedufiinc    the   llipulated  premium,  in  full  dependence   '  '"""cd  on  pro- 

1  1     •      1     n  *  Cueing  p.ipert 

*  that   the  infured  would    ufc   their   belt  endeavours    to   « to  piovt  that 

<  recover  the  property  for  account  of  the  fliippcrs/ — ^Thc  «carguwere^ 
Catherine  was  captured  on  her  voyage  by  a  French  priva-  '  •^«^»"y  "eutra!, 
leer,  and  condemned  as  et:tmys property ^  becdufe   ftie    had  « tiiied  to  Ms 
not  on  board  a  role  de'qutpa7e^  or  mufter-roll,  pUrfuant  to  V'*^*:'    ^^^  . 
a  law  of  ths  DircJIory^  I2th  Ventofe^  5th  year,  which  de-  a»>d  condrmncd 
dares  lawful  prize,  and  orders    to  be  treated  as  enemy  s  ptrty.'^ThT^ 

property^    all  (liips  of  the  United  States  unprovided   with   ^^'^'**  l^^T^"' 
mullcr-rolls,  conformable   to  the  model  of  the  paflport  amount toa war- 
annexed  to  the  treaty  of  1778,  between  France  and  Ami--   ""lUy"  and  ihc 
rica. — Upon  appeal  to  the  higher  tribunal,    this  fentencc   Fp<^f  rfquircd 
was  confirmed. —  Intelligence  of  tliefe  events  arriving  at  ii  fufficicnt  to 
Gln/gow,  the  agents  of  Henderfon  and  Co.  communicated   lamVlhorr 
it  to  the  underwriters,  and  laid  before  them  the  bill  of  without  rhc;x- 
latling  to  {hew  that  the  cargo  was  fhipped  on  account  of  mcnt,!hcfo?e^ya 
Henderfon    and    Co.  togother  with   a  certificate  of   the   f«»»encc  would 
American  vice-conful    at  Nantz^  that  the  (hip's  papers   cluAve  to  falAff 
were  detained  there,  and  requefted  them  to  fettle  the  lofs 
according -to  agreement. — The  underwriters  refufcd,  and 
a  fuit  was  indituted  againft  them  in  the  admiralty  court 
of   Scotland  J  which   decreed   in  favour  of   the  infured; 
which  decree,  upon  appeal,  was  affirmed  in  the  court  of 
Seffion,  and,  upon  appeal  to  the  Houfe  of  Lords,  finally 
iffirmed  there — The  cafe  was  twice  argued  at  tlie  bar  of 
the  Houfe  of  Lords,  the  fecond  time  in  prefence  of  all 
the  Judges,  to  whom  this  queftion  was  put, — «  Whether, 

<  taking  it  for  granted  that  the  (hip  had  every  document 

*  which  American  Ihips  ufually  had,  or  which  France  on 

•  former  occafions  required  (a),  if,  upon  proof  that  the 

<  fhip  and  cargo  were  American  property,  bills  at  four 


{a)  The  want  of  a  role  d* equipage  was  one  of  the  groundi 
of  condemnation  in  the  cafe  of  Guyer  t.  J^uilart  7  T,  R.  631. 
fup.  404. 

'  months 
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*  months  had  been  given  by  the  uderwrit«rs  to  the  infurcd 

<  for  the  lofs,  and  fuch  bills  had  remained  in  their  hands 

<  till   after  the   fentence  of  condemnation,  the  infurcd 

*  could  have  recovered  againft  the  underwriters  on  thofc 

*  bills^notwithftanding  fuch  intervening  fentence  (^)?! — All 
"  thejudgesheld^clearlythatthe  words,  *^ ^njlmencanvc&l,'* 

in  the  policy,  amounted  to  a  warranty.     They  agreed, 

alfo,  that  it  is  fully  eftablifhed,  and  not  now  to  be  dif- 

puted,   that  the  fentence  of  a»  foreign  court  of  prize, 

condemning  a  (hip  or  goods  as  ffiemy's  property,  no  matter 

by  what  deduction  they  come  to  that  conclufion,  is  binding 

and  conclufive  in  our  CQurts. — Upon  the  principal  queilion 

the   Judges  differed  in  opinion. — Mr.  Juftice  Laurenct, 

Mr.  Juftice  Le  Blanc,  and  Mr.  Juftice  Chambre  held,  that 

the  explanatory  declaration  had  not  the  effed  of  varying 

or  narrewing  the  fort  of  proof  which  it  is  in  general 

competent  to  the  infured  to   adduce  in  fupport  of  his 

claim,  or  to  the  underwriters  to  ufe  in  refifting  it ;  and, 

therefore,  that  it  did  not  ftxut  out  the  effect  of  the  fentence 

of  condemnation ;  and  that  this  was  conclufive  in  favour 

of  the  underwriters   to  falfify  the  warranty. — ^The  Loid 

Chancellor  (Lord  Eldon)^Yf \t\i  the  reft  of  the  Judges,  beiog 

Ao  htfared  may  of  opinion  that  thofe  who  do  not  chufe  to  fubje£t  them- 

***'**'*^*  ^^^  *  fclves  to  the  caprice  or  injuftice  of  a  French  court  of  prize, 

ihaii  not  be      may  ftipulatc  in  the  policy,  that  the  fentence  of  a  French 

agahjft  ^hif  court  Ihall  not  be  adduced  in  evidence  againft  their  claim, 

cJa*™-  held  that  the  effeft  of  the  explanatory  declaration  was, 

that,  if  the  words,  «'  an  American  vcfiel,"  in  the  policy, 
ihould  amount  to  a  warranty,  then  the  infured  fhould  be 
at  liberty,  in  cafe  of  lofs,  to  prove  the  fliip  and  cargo  to  be 
American  property,  in  the  manner  ftipulated,  fo   as  to 


(3)  This  appears  to  hare  been  a  mere  fpeculature  queftioo, 
the  underwriters  not  baring  given  any  bills  to  the  infured. 
The  judges,  however,  in  giving  their  opinions,  did  not  confine 
thcmfelves  to  this  narrow  view  of  the  cafe,  but  went  at  large 
isto  the  law  arifing  out  of  the  real  faAs. 

fatisfy 
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fatUfy  the  warranty,  notwithftanding  the  produftion  of  a 
French  fentcncc  of  condemnation  zs  enemy* s  property. 

If,  in  a  foreign  fentencc,  there  be  fevctal  grounds  of  ^^^^^^^^^ 
condemnation  (et  forth,  and  one  of  xthcm  be  a  good  and  though  joined  ti» 
legal  ground,  it  will  be  conclufive  to  falfify  the  warranty,    *^*'        ^^^ 
though  joined  to  feveral  bad  ones. 

As,  where  goods  were  infured  on  board  the  Rofannoy  Baring  v.  Roj, 
warranted  American  fliip  and  goods,  from  Surinam   to   ^^tf/^'. 
London^  Rotterdam,   or  Hamburgh. — The  fliip  was   cap-       --- — ; — 
•lured  by  a  French  privateer,  carried  into  Rochel/e,  and   Oiip  is  condemn, 
there  adiudeed  bv  the  tribunal  of  commerce  to  be  reftored  «?  *"'****  «"*"'  ^  * 
to  the  owners.     On  appeal,  this  decree  was  rcverfed,  and   docusn^med  ac* 
the  (hip  and  cargo  condemned.     The  grounds  of  the  fen-  ^^|J*'"„y^''X^' 
tence  were,  5  That  thjt  captain  of  the  Rofanna  had  not  pro-   breach  of  ordi- 

*  duced  a  lift  of  the  crew  figned  by  the  marine  officers  of  v*eir*n  J  bind. 

<  Nttv  Torh,  from  whence  fhc  failed  ;  that  he  had  not  the  '"I  up<m -rf«/ri. 
«  fea-letter  or  paffport  required  by  the  25th  article  of  the  icnce  will  faifuy 
« treaty  of  1778,  between  France  and  America;  that  the   '***  ^^^^0x9. 

•  pretended  lift  of  the  crew  produced  by  the  captain  was 

•  a  nullity,  not  being  authenticated  by  any  fignature  or 

<  atteftation;    that,  of  the   18  men  who  compofed  the 

*  crew,  four  were  taken  at  Surinam^  and  feven  at  Londdn ; 

<  and  that  the  crew  was  therefore  compofed  of  more  than 
^  one-third  enemies,  contrary  to  the  ordinances  of  1 704  and 
^   1778 ;  and  laftly,  that,  though  the  fhip  and  cargo  were 

<  American,(ti2t  was  not  fufficient,  in  point  of  law,  to  entitle 

*  the  captain  to  reftitution,  he  having  infringed  the  above 

•  ordinance  of  1704,  as  well  as  the  treaty.'    This  kn* 
tence,  upon  appeal  to  the  tribunal  of  cefTation,  was  af« 
firmed. — ^The  infured  contended  that,  in  as  much  as  the 
fentence  proceeded  on  the  ground  of  a  violation  of  an  i 
ordinance  not  binding  upon  America,  though  aided  by 
objections  founded  on  the  treaty,  it  could  not  be  deemed 

to  falfify  the  warranty.— *But  the  court  held  that,  in  as 
much  as  the  fentence  proceeded  on  the  ground  of  an  tn« 
fraction  of  the  treaty,  the  fliip  not  having  thofe  docu^ 
ments  with  which,  in  the  judgment  of  the  French  tribu- 
nal, flie  c  jjht  to  have  been  provided,  it  falfified  the 
warranty. — I/)rd  Ellenhorough  faid, — "  I  do  not  fay  that 
they  have  conftrued  the  treaty  rightly  ;  Oil  the  contrary, 
fuppofe  thenti  to  have  conftrued  it  eter  fo  iniquitoufly^ 
yet,  having  competent  jurifdi^joi^  to  conftrue  it,  and 
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having  profefled  to  do  fo^  we  are  bound  to  give  credit  to 

their  adjudication.'' 
A  foreign  fen*       It  is  competent  to  every  court  of  prize  to  decide  whc- 
condufivr,  thcr  a  captuTcd  (hip  be  neutral  or  not }  and  if  it  adually 

!hc/!i/^ltjltct  ^^^^C'^n^inc  this  qucftipn,  its  decifion  againft  the  (hip's 
fuvcrn  its  drci-  neutrality  has  been  holden  to  be  conciufive  in  our  coorti 
nances  not  ^ndl  ^^  falfify  thc  warranty ;  even  though  it  profefs  to  conform 
ing  upon  other  jq^  j^d  to  colleft  the  indicia  which  govern  its  decifion 

from  ordinances  of  its  own  govemmentj  which  are  not 

binding  upon  other  dates. 
J?«//oit  V.  GImI'       As,  where  an  infurance  was  effefied  on  the  (hip  Ox- 
i7l-  ^       '       holme  and  her  cargo, both  warranted  Danijh  property,  'at 

;—       *  and  from  the  ifland  of  St.  Thomas  to  the  coaft  of  Africa, 

dcnined'^ceaufc  '  ^"^  from  thcnce  to  Surinam.' — ^The  (hip  and  cargo  were 
f^^m^  ^^  ''*'°'  *^  property  of  J.  Hazzelly  J.  Murphy,  and  if.  D.  Jen- 
F*enrh  ordi-        ningSy  who  at  thc  time  of  loading  the  goods,  and  at  the 

was^nor  binding  ^^^^  ^^  ^^  Capture,  were  fubjeds  of  Denmark,  refiding 
upon  the  ncu.  at  St,  Thoma/s.  The  (hip  was  captured  in  her  voyage 
ftntencc  iT^con-  ^7  ^^  French,  carried  into  the  French  ifland  of  Senegal, 
ciufive.  anj  though  (he  was  fumiflbed  with  every  document  ufu« 

ally  carried  by  Danijb  (hips,  was  there  condemned.  'He 
fentence  flatcd  that  *  the  built  of  the  (hip  was  unknown ; 
<  that  (he  was  fold  to  a  neutral  fubjed  only  (ince  the  de- 
^  claration  of  war ;  that  the  bill  of  fale  did  not  mention 

*  her  place  of  built,  or  her  original  owner ;  that  the  mate 

*  and  third  officer  were  naturalized  Danes  only  fince  the 

*  declaration  of  war ;  and  that  the  greater  part  of  thc 
«  crew  were  tht  fubje^s  of  he/lile  powers,  and  then  con- 

*  demned  both  fliip  and  cargo  as  lawful  prize,  conform- 
«  ably  to  the  regulations,  concerning  prizes  ef  the  2ift  of 

*  O^loher  1744'. — ^Thc  court  determined  that  this  fentence 
falfified  the  warranty,  and  that  no  evidence  could  be  re- 
ceived to  difprovc  thc  fafts  upon  which  it  was  founded, 
though  the  (hip  was  declared  lawful  prixe  upon  re- 
^  guhtions  which  arc  not  binding  upon  other  ftates.'— 
Lord  Ellenborough,  in  delivering  the  judgment  of  the  court, 
faid,  "  Thc  French  prize  court  was  competent  to  decide 
upon  thc  neutrality  of  the  (hip;  and  if,  in  the  profeffcd 
exercife  of  its  funftions,  it  has  decided  upon  that  point, 
its  decifion  nmfl  conclude  the  queftion.  Looking  thcrc- 
fpre  at  the  whole  of  the  fentencej  iKcIuding  the  ordinance 

to 
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to  which  it  profcflcs  to  confonn,  it  is  impoflible  not  to 
fee  that  the  prize  court,  upon  the  prefumption  of  the 
(hip's  being  enemy's  property,  or  at  leaft  not  neutral,  iti 
refped  of  certain  indicia  on  that  head  colleAed  from  the 
ordinance  referred  to.  And  having;  under  the  circum* 
(lances  dated,  decreed  the  veflel  to  be  goad  prize,  tiiey  have 
decided  that  the  fa£l  which  is  the  fubje£l  of  the  warranty 
is  fubftantially  untrue.  And  having  fo  decided,  we  are 
bound  to  hold  the  warranty  to  be  fully  difproved,  and  the 
plaintiff  barred,  therefore,  from  recovering  upon  the 
policy." 

3.  What  Jhall  amount  to  a  forfeiture  of  neutrality. 

The  warranty  of  neutral  property  muft  not  only  be  true 
at  the  time  the  policy  is  cfiedied,  but  the  infured  mult 
take  care  that  he  do  not,  by  any  vlQl  or  omiflion  on  his 
part,  forfeit  his  neutrality.  Such  forfeiture,  by  the  wilful 
ad  of  the  mader  or  mariners,  though  in  fome  inftances 
it  may  amount  to  barratry,  is  a  breach  of  the  warranty^ 
and  avoids  the  policy  from  the  time  it  is  committed  \  nor 
can  the  infured  recover  upon  it  for  any  lofs  happening 
afterwards,  though  it  proceed  from  a  caufe  wholly 
unconncded  with  the  warranty  {a).  For  it  is  of  little 
importance  to  the  infurer  whether  a  fhip  be  liable  to  cap- 
cure  or  detention  as  being  enemy's  property,  or  for  having 
forfeited  her  neutrality; 

A  (hip  may  forfeit  her  neutrality  by  any  a£l  done  or  at- 
tempted againft  the  law  of  nations,  or  in  contravention  of 
particular  treaties  with  any  of  the  belligerents. — What  zBt 
(hall  amount  tb  a  forfeiture  of  neutrality  is  often  a  queftion 
of  much  doubt  and  difficulty. 

The  moll  frequent  caufe  of  fuch  forfeiture  is  the  refu-  s^d^ucd  v.  j^a^^ 
fal  of  neutral  (hips  to  fubmit  to  vifitation  and  fearch  by  •^ifi'^Ms  *^* 

belligerent  cruizers.     When  the  queftion  whether  fuch       — ^ 

refinance  amounted  %o  a  forfeiture  of  neutrality  firft  came  hoWc^  tha*t"\ 
to  be  debated  in  Wejlminjler  Hall,  the  judges  of  the  court  !*****'!*   ?   "•• 

--_.,_-.,/  J    f  n«  .  bound  to  fubmit 

of  King  s  Bench  {b)  agreed  that  a  Ihip  warranted  neutral  to  c«a«h. 

(m)  R.  Woolmer  v.  Afutfmnn,  4  Bur,  1419.  1  BL  427.- 

X$)  mikT,   AJburJt,  and  BMr,  Jf.    Lord  Mantfield  being 

abfent. 

F  F  a  triM^ 


tiunt. 
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mud  fo  condud  herfelf  as  not  to  forfeit  her  nf utrality ; 
and  that  if,  hj  the  wilful  aA  of  the  captain,  (he  do  this^ 
to  the  injury  of  the  owners,  it  will  amount  to  barratry: 
But  they  held,  that  0  neutral  JInp  is  not  bound  to  fubmit  U 
hefearcbed^  fearch  being  an  a6t  of  fuperior  force,  rather 
than  the  exercife  of  a  right,  which  may  always  be  refitted 
-when  the  fwclj  ki  able  to-  do  fob 

^rw,^,;X    ;^^f^  i.^^'^"^  i^^8«  *^^"^  ^  ^^^'^  ^^°p^^^  ^ 

tt)«  b«r  of  aa.  opinion,  without  fufficient  confideration.— ^Tbe   ground 

of  their  decifion  feems  to  have  been,  that«  as  the  capture 
and  condemnation  of  the  (hip  infured  were  warranted 
only  by  the  particular  ordinances  of  the  Spanijb  govern* 
ment,  the  fentence  was  no  evidence  to  prove  that  the  fliip 
had  forfeited  her  neutrality. — ^What  the  particular  ordi- 
nances alluded  to  were,  does  not  appear.  The  fentence 
(tated  that  the  (hip  had  refufed  to  ftibmtt  to  a  fearch, 
and  had  rcfifledVith  force,  contrary  to  the  Spani/b  cruifmg 
orders.  If  thofc  cruifing  orders  direded  that  a  neutral 
ihip  which  (hould  refift  a  fearch  (hould  be  ftized  ahA 
confijfcated,  the  queftion  would  then  have  been,  whether 
fuch  orders  were  warranted  by  the  law  of  nations ;  for  if 
they  were,  the  refiftance  was  a  forfeiture  of  neutrality, 
and  a  juft  ground  of  capture  and  confifcation  ;  nor  were 
they  lefs  fo,  becaufe  they  were  enforced  by  an  exprefs 
provifion  in  the  Spardjh  cruifing  orders.— It  is  now  fet- 

•f  otutraiitj.       tied  that  the  law  of  nations  does  give  to  every  bfcUigemie 

cruifcr  the  right  of  vifitation  and  fearch  of  aU  mercbaal 
{hips,  and  that  a  fefiftance  to  fuch  fe:irch  amounts  to  a 
fbifeiture  bf  neutrality. 

?'"^'''  %T*^  '^"* • — ^^^^  ^^^^  iiifured  on  board  the  DtfpatA^ 
%i,  *  *  *  <  At  and  from  the  ifland  of  &.  Thohias  to  Aie  HavannJbi 
A  court  of  ad-  *  ^^^  ^*P  *^*  goods  warranted  Danijb  property.'  ii  an 
■iiraity  coo-  aftiou  ou  this  poHcv,  to  rccovcr  a  lofs  by  capture,  it  ap- 
and  fairs«,  he.  pcarcd,— That  the  (hip  and  goods  miured  were  the  prm 
caufe  |h^««ft«j  p^rty  of  Damjh  fubjefts  reCdent  at  the  Damjb  illand  of 
forcibly  rtfcued  fif.  Thovjus ;  that,  whcu  the  (hip  (ailed  on  the  voyage 
priM-roaftcr  '  iniured,  (he  had  on  board  all  the  papers  ufually  carried 
fnto  ''"^t'S  «  W  DamJh  (hips;  that  (he  was  captured  by  the  PoUcaut  aa 
iiciUfcrent  .  Englj/h  man  of  war,  and  condemned  by  a  fentence  of  the 
^^  of  ^^  Britifr  vice-admiralty  court  at  St.  Domingo  vhich  dated, 
fearch  I— Th»i«  <  'fijgn  xix^  {^^  ueutxal  (hip  IX^otcb,  with  the  cargo  on 

a  hrotck  of  Ike  ,         *  ^•**  .  v      j 

•  boara, 


A  refinance   to 
fearch  ii  a  breath 


-■  •*< 


Ch.  IX.  S  6.]        Neutrat  Profsrty.  4^^ 

*  board,  being  Danijb  property,  had  been,  under  the  law   ft ip*« neutrality, 

«  01  nations  and  of  war,  and  agreeably  to  exiftmg  treaties,   proved   by  che 

*  ftoppcd  and  detained  by  the  catetain  of  the  Pelican,  and  ^^^'n^e^^f «  . 
«  fcnt  by  him  to  the  port  of  Mole  St.  Nicholas,  for  the:  raity  condemih- 
«  purpofe  of  being  Icgaliy  examined,  under  the  command  lfcft**|rouSd? 

<  of  a  midihipman,  as  prize-mafter,  with  two  feamen  ^ 
'that  on  the  near  approach  of  the  faid  (hip  to  that 
«  port,  the  matter  and  crew  of  the  Di/patcb,  had,  in  di^ 

*  reH  violation  and  breach  of  their  neutrality^  as  Danifli 
^fuhjcBs,  and  contrary  to  the  law  of  nations^  and  the  faith 

*  of  treaties,  violently  and  forcibly,  at  a  preconcerted  fig- 
«  nal,  feized  and  taken  poiTeflion  of  the  faid  (hip  and 
«  cargo  from  the  faid  prize-matter  and  feamen,  and  had  re- 

<  tained  pofleffion  thereof  till  again  captured  by  a  French 
^  privateer ;  and  that  (he  was  afterwards  recaptured  by 

*  the  Pelican*  The  judge  then,  after  ftating  his  rca- 
fons  at  large,  adjudges  and  decrees  the  (hip  and  cargo 
to  be  iawfol  prize,  &c. — On  the  part  of  the  plaintiff  it 
was  tontended,  that  the  fentence  did  not  negative  that 
the  (hip  and  cargo  were  originally  neutral  \  but  only  ttatcd 
(2,6t%  from  which  the  court  concluded  that  (he  afterwards 
forfeited  her  neutrality  \  and  that  thefe  fa£ts,  when  ex- 
amined, would  not  warrant  that  conclu(ion^  Danijb  (hips 
not  being  bound,  by  any  treaties  with  England,  to  fub« 
mit  to  be  fearched,  much  lefs  to  be  violently  taken  pof- 
fefiion  of,  and  carried  out  of  the  courfe  of  their  voyage 
for  that  purpofe ;  and  that,  by  the  law  of  nations,  a  neutral 
fhip  was  not  bound  to  fubmit  to  be  fearched,  according 
to  the  decifion  in  the  cafe  of  Saloucciv.  Johnfon  (a)«  But 
the  court  decided  that  the  fentence  was  concluOve  evi* 
dence  that  the  (hip  had  been  guilty  of  a  breach  of  her  neu- 
trality, and  that,  therefore,  the  plaint  iflF  was  not  entitled  to 
recover. — ^Lord  Kenyon  faid, — <<  The  cafe  of  Saloucci  x^ 


(a)  Sop/  387. --Another  point  wss  made  by  the  plaintiff^i 
coanCel,  viz*  that  even  if  a  right  of  learch  did  ezitt,  the  ad  of  the 
paptaia  and  crew  in  refitting  it  would  at  moft  amount  to  barra- 
try, for  vUcb  the  underwriter  would  be  liable.  But  this  was 
mnfwefed  by  Aiewing  ihfU  there  was  no  count  in  (he  declaration 

br a kfs by bamtry,  ^.  ^ 

>f  3  Johnfofh 
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^ohnfon  profefTed,  at  laft,  to  proceed  on  this  ground, 
that  the  arbitrary  ordinances  .of  one  country  otight  not 
to  conclude  the  rights  of  the  fubje£ls  of  another ;  and 
that  courts  of  juftice  ought  to  proceed  on  the  acknov-i 
ledged  law  of  nations,  and  on  the  exifting  treaties  be- 
tween the  different  dates.  That  cafe  fays  that  a  (hip, 
which  is  warranted  neutrals  mud  be  fo  conduced  as  not 
to  forfeit  her  neutrality.  But  was  this  (hip  fo  condud« 
ed  I  The  fentence  of  the  court  of  admiralty,  which  we 
cannot  review,  has  exprefsly  dated,  <  that  the  mader  and 
*.  crew  of  the  Difpatchj  in  dire£t  violation  and  breach  of 

<  their  neutrality,  as  Danijb  fubjc£ls,   and  contrary  to 

<  the  law  of  nations  and  the  faith  of  treaties,  violently 
f  feized  and  took  poUeflion,  &c.'  If  we  had  confti* 
luted  that  court,  perhaps,  we  might  have  drawn  a  dif- 
ferent conclufion  from  the  faQs  there  dated:  But  ve 
are  now  concluded  by  that  fentence.  Therefore,  with- 
out contradi£ting  the  cafe  qi  Saloucci  v.  Johnfotij  I  thL'ik 
the  defendant  is  intitled  to  our  judgment.  With  regard 
to  the  quedion  concerning  the  right  of  fearching  neu< 
trals :  Before  the  late  armed  neutrality,  it  was  confidere) 
in  this  country,  and  fo  decided  in  many  cafes,  that  the 
right  of  fearching  neutrals  is  part  of  the  law  of  nations;  and 
it  was  fuppofed  to  be  founded  in  reafon.^' — Mr  JudiceXiiiv- 
nnce  faid,*— The  argument  founded  on  the  cafe  of  Saloucci 
V.  John/on  proceeds  on  a  fuppofition  that  a  point  was  there 
decided,  which,  in  fa£l,  was  not  decided :  It  was  not  there 
determined  that  this  court  can  review  the  fentence  of  a 
court  of  admiralty,  adjudging  that  a  Qiip  bad  forfeited  her 
neutrality  {a)  \  for  it  was  not  there  adjudged  by  the  court 


{a)  The  point  there  determined  was,  in  fubftance,  tliat  the 
A\ip  was  juftificd  in  refifting  a  fcarch,  and  that  the  fentence  of  the 
Spamjb  court  of  admiralty^  being  founded  on  the  panicukr  or- 
dinances of  that  country,  which  made  no  part  of  the  law  of 
nations,  was  not  conclufiTc  to  proTe  the  legality  of  the  captnrt. 
—If  the  (hip  didj  in  faA,  forfeit  her  neutrality  by  the  bw  of  na- 
tions, the  fentence  was  well  founded ;  and  its  being  dated  in  the 
fentence,  that  this  re/iftance  was  contrary  to  the  Spamjh  or£- 
aanccs^  does  not  deftroy  the  validity  of  it. 

#f 
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of  admiralty  that  the  (hip  had  forfeited  her  neutrality. 
But  looking  into  the  grounds  of  this  fentence^  we  cannot 
but  fee  that  the  (hip  was  condemned  for  having  violated 
her  neutrality,  and  a£led  contrary  to  the  law  of  nations 
and  the  faith  of  treaties." 

As  oppofite  dodrines  have  been  advanced  in  thcfe  two  ^^'j^i^J^f^J^'/* 
cafes  upon  a  very  important  quedion  of  the  law  of  ^a-  vifitaiioa  and 
tionsjl  think  it  will  not  beimproper,  in  this  place,  to  en-  ([dcrcd.*^ 
quire,  whether,  according  to  the  prafiice  of  paft  times, 
and  the  opinions  of  the  perfons  moft  eminent  for  their 
learning  in  that  law, — Cruifersy  legally  commifftonedj  have  a 
right  to  vjfit  and  fear  ch  neutral  merchant Jhips  at  fea ;  and 
whether  a  re/tftemce  to  Jush  fearch  amounts  to  a  forfeiture  of 
neutrality. 

It  may  be  proper  here  to  premife  that  the  law  of  na-  Law  of  natio«t 
tions  does  not  confift  of  the  arbitrary  ordinances  of  par-  **''"^*^ 
ticular  ftates,  didated  by  intereft,  and  fupported  only  by 
force  \  but  of  thofe  principles  and  regulations  founded  in 
reafon  and  general  convenience,  by  which  the  mutual  in- 
lercourfe  between  independent  (tates  is  every  where  con* 
l}u£^ed ;  and  from  which  none  can  depart  without  of- 
fending againft  civil  fociety  itfelf •  What  thofe  principles 
and  regulations  are,  is  to  be  colledied  from  long  eda- 
bli(hed  practice  amongft  civilized  flates,  which  hi  (lory 
has  tiranfmitted  to  us^  and  learned  men  have  reduced  to 
a  fyftem. 

M.  Ruhner^  in  the  year  1 759,  publi(hed  his  treatife^  Doarinc  of 
Jie  la  faifie  des  hatimens  neutresy  compofed  for  the  purpofe 
of  jufiifying  the  northern  powers  in  fupplying  the  French 
with  naval  (lores,  without  interruption  from  Great  Bri- 
tain. It  is  evidently  a  party  produ£lion,  more  remark- 
able for  its  ingenuity,  than  for  candour  or  fair  reafoning. 
It  propofes  to  prove,  that,  free fhips  make  free  goods ^  that 
the  flag  covers  the  cargo^  and  therefore,  that  neutral  Ihips^ 
0clnou>ledged  as  fuch,  cannot  befeized  atfea^  though  they  be 
laden   toith  contraband  of  n^jar^  or  with  enemy's  goods  (a). 

Two  or  three  authorities,  however,  will  fuffice  to  rC"* 
move  all  doubt  upon  this  queltion. 


Itmm^t 


\a)  Vid,  ffubner  dc  lafcif.dethaAm.  neut. part,  z,  c,  8.  }  7*       • 
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or  rbe  CtmfiUf       In  the  Confolato  del  mart  \a)y  one  of  the  moll   ancient 

celledions  of  marine  laws  now  extant,  it  is  laid  down 
firjl^  that  if  enemy's  good  be  found  on  board  of  neutral 
{hips,  they  may  be  taken,  the  captor  paying  the  freight, 
and  any  other  claim  the  captain  of  the  neutral  {hip  may 
have  upon  them ;  Jccoudlji  that  if  neutral  goods  be  found 
on  board  of  an  enemy's  fhip,  the  Ihip  may  be  taken  and 
the  goods  rcftored,   the  owper  of  them  paying  the  freight. 

e(Bynhr/tod,        Grotius,  who  citcs  this  paiTage,  does  not  afford  much 

fatisfa£lion  on  this  queftion :  Bynkerjboel^  however,  was 
decidedly  of  opinion,  that  belligerent  cruizers  were  war- 
ranted by  the  law  ot  nation$.in  vifiting  neutral  (hips,  m 
•  order  to  examine  their  papers  and  feize  enemy's  property, 
if  any  fhould  be  found  on  board  :  But  he  denies  that  the 
captor  is  bound  to  pay  the  freight  or  any  other  charge  to 
the  neutral  captain,  .as  laid  down  in  the  CotiftJato  del 
mart  (*).  VatttU 


(a)  Ch.  273.— i~t^)  After  a  review  of  the  fevcral  treatlci 
between  particular  fbites  upon  this  fubjed),  by  which  it  is  ftipu«' 
lated  tkiztfree  /btptjhall  make  free  goods  ^  which  Bynkerjif^  (ayi, 
ire  only  ixceptions  to  the  general  law,  he  proceeds  thus  v-^'SeJ 
qu'uijuidjttp  de  Ipfa  ratione  magis^  quam  dt  poBii,  Uborandum 
eft.  Ed  autem  eon/uUd^  non  fum,  qui  videamj  cur  non  Secret  ca* 
perc  ret  hoftilu^  quamvii  in  navi  arnica  refer  tat  ^  id  emm  capiat 
quoJ  hqftium  eft,  quadqttejure  belli  viffori  cedit.  Sin  aiaif  me  nwi 
rtSe  occupure  res  boftiht  in  navi  arnica,  nifi  print  oeeupem  mavim 
amicam,  atque  ita  wm/aciam  rei  amicif  ut  deprebendam  rem  bo/iitg 
idque  non  magit  licere  quam  boftet  nojirot  aggreeS  »  amid  porta, 
vel  depradari  in  territorio  amicif  velim  ammadvertat  eatcnut  utiqut 
iicitum  effe  amicam  navemjifiere,  ut  non  ex  fallaci  forte  aplujfrif  fed 
ex  ipfts  inftrumentit,  in  navi  refertit^  conftet,  navem  amicam  eje. 
Si  id  conjet,  dtmittam^Ji  hoft'dem  ejfe  corjliteret,  occt^aho.  ^nodji 
Bceat,  ut  omnijure  licet  et  perpefuo  oh/ervaturt  licehit  qmoqae  taftm* 
mentat  qua  ad  mercet  pertinent,  executere,  et  inde  difcere,  a» 
qua  bojtium  bona  m  naoe  lateant,  .  et  Ji  latent,  quidm  ea  jure 
belli  oceupem.-^De  eo  fane  mm  dubitaat  l^t  mantimm  in  CMfbhtii 
jnaris ;  /ecundum  hat  enim  now  arnica  dSmstdtaTf  ret  ba/tUtt « 
portum  viaoris  produSa  publicantur.  Sed  rurfus  raUtmem  mom  babet 
quodibi  additur,  oportere  wOorem  magiftro  navit  amiica  fihere 
mereedet/ve  vtQura  pretia,  quia  bae  nam  debemtmr  m^  perdadk 
wurcibui  ad  Ucmm  dejlmatum.  Si  eauferit,  per  mu^Jtrmim  momjk- 
tip  qmm  mumut  to  ptrduxarit,  vemm  £cu  :  fed  mtagfler^  fue  peri- 

cdo. 
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Vattelf  a  French  author  of  great  eminence,  and  not  at  0/  fMUti, 
all  unfriendly  to  neutral  rights,  maintains  by  irrefragable 
arguments,  not  only  the  right  of  vifitation  and  fearch^  but 
alfo  that  a  neutral  (hip  which  (hould  reflft  fuch  vifitation 
and  fearch,  may  for  that  caufe  alone,  be  feized  andcon^ 
deiifined  as  lawful  prize  (a). 

Yet  the  French  feem  to  have  been  always  governed  by  Frcndletrdutt» 
their  own  laws  upon  this  fubje^,  without  much  regard 
to  that  which  might  be  deemed  the  law  of  nations ;  and 
it  is  curious  to  obferve  how  their  regulations  have  fluc- 
tuated, from  time  to  time,  under  the  influence  of  an  in* 
terefted  policy. 

According  to  the  aticient  laws  of  Prance,      neutral* 
(hip  was  always  confifcated  which  was  taken  with  ene- 
my's goods  on  board ;  but  with  an  exception  in  favour 
of  the  Ham  Towns  (b). 

By  the  ordinance  of  1543,  art.  42,  and  that  of  1584,  art« 
69,  every  neutral  fhip,  in  which  fhould  be  found  any  ene- 
my's goods,  and  all  goods  found  in  an  enemy's  (hip,  though 
belonging  to  any  ally,  were  declared  good  prize  {c). 

But  thf  rigour  of  thefe  regulations  was  mitigated  by" 

a  declaration  of  February  1650,  which  direQs  that  the 

goods  of  the  friends  and  allies  of  the  king,  captured  bjf 

his  fubje£);s,  (hould  b€  reftored. 

The 

Milo,  merces  b^ilet  navi  Jua  impofuU^  gnarus^  eat  eapi,  et  Jic  in 
partum  caflentU  ferduci  pojft*     Nihil  tgitur  hahehii  querelanm,  Ji 
Jola  now  demUtaiur^  lufi  Inter  eum  et  viQorem  cwvcnerit,  ut  ipfi 
merces  bofiiles  deferaS  ad  locum  deJUnatum^  Sranflata  JU  in  viSoreni, 
caufa  locationis  conduSionis*     ^stfl'  jur.  fmb,  lib.  I,  c.  14.' 
(a)  Fid.  V9Ltit\f  droit  desgens^Hv,  ItCj^turt.  1 13,  114.- 

(i)   Fid.  Bynk.  quafi.  jur.  pub.  B.  I,  c.  14. (cj   Fid. 

Emerg.X,  i.  p*450, — Hubner  de  la  faifie  des  batim.  n^.  part, 
r,  c.  4»  \  7,  after  animadverting  upon  the  fcverity  ol  the 
Romanst  towards  perfoDS  carrying  on  trade  with  their  enesiiei* 
proceeds  ihoa ;— *  Les  fentimens  et  la  condmtc  de  la  France* 

*  ont  cii^  dans  lesJiecUs  precedenst  bicn  pluM  eqtdsables  a  cesjuj€t* 

*  Son  gonvememeni  n  a  jamau  pritendu  troubler  la  navigation  et  k. 

*  commerce  ordinaire  d^s  etfUs  neutres  avec/es  ennemis*  On  f$^a 
f  qua  voir  la  dejfus  le  Jflme.  cbapitre  slfjbn  ^ftonnsmce  de  tannfe 
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The  fonons  ordbance  of  the  marine  of  1681  {a)^  tc- 
ftoTcd  the  ancient  feTeritj,  and  declared  that  aU  fliips 
laden  with  enemy's  goodsj  and  all  goods,  either  of  the 
kbg's  fubje&s  or  of  his  allies^  which  ihould  be  found  in 
enemies'  ihips^lhould  be  good  prize. 

Andy  by  an  order  of  council,  dated  in  O^cier  1692, 
it  is  commanded,  that  the  above  article  of  the  ordinance 
of  1 681 9  ihould  be  executed  according  to  its  tenor  and 
form,  without  any  diftin^^ion,  modification,  or  reftric- 
tion,  unlefs  authorized  by  the  king's  particular  order. 

By  a  reflation  of  Julj  1704,  it  was  likewife  ordered, 
that  if  any  enemies'  goods  ihould  be  found  in  any  neutral 
lbip>  the  ihip  and  all  her  cargo  ihould  be  good  prize. 

This  rigour  was  again  foftened  by  a  regulation  of  Or- 
tober  1744,  which  dire&s  that  enemy's  goods  found  on 
board  gf  neutral  ihips  ihould  be  good  prize  \  but  that 
the  ihips  themfelves  ihould  be  releafcd  \  and  we  ihall 
pre^Otly  fee  them  carrying  this  mild  principle  iliil 
fMTther. 

Several  northern  nations,  defirous  of  carrying  on  an 
ipureftrained  commerce  with  7^\  belligerent  powers,  and  of 
avoiding  the  inconvenience  of  having  their  veflels  itopped 
and  fearched  at  fea,  have»  in  many  initances,  introduced, 
by  their  particular  treaties,  a  new  principle,  namely, 
diat  ^frtejbips  make  fret  goods ^  But  this  was  nothing  more 
than  controuling,  in  particular  cafes,  the  general  principles 
of  the  law  of  nations,  by  fpecial  compads  which  were 
binding  only  upon  thofe  who  were  parties  to  them. 
But,  as  a  general  rule.  Great  Britain  has  alwajrs  de« 
nied  this  new  doSrine,  and  inlifted  on  the  ancient  prin- 
ciple. During  the  American  war,  in  which  Gnat  Britain 
ftood  alone  againit  France,  Spain,  FUland,  and  her  own 
revolted  colonies,  RuJJia,  Sweden,  Denmark^  and  other  in- 
ferior ilates,  formed  a  league  mutually  to  fupport  eadl 


<  1543,  confirme  par  celh  de  Paimee  1584,  H  Pom  trunerm  fm 
*  ces  rigkmensfofU  bien  corfomui  aux  arreU  du  code  umvirfd  du 
«  focietet  fouverainet  fur  cette  matiere  ;*^Let  this  extnA  (u£Bce 
at  once  as  a  fpedmen  of  M.  Hubner's  candour  and  veracity^  and 
as  a  proof  of  the  ricw  with  which  his  treatifc  was  compoied« 
[a)  Tit.  JOes  frifes,  art.  ;• 

^  Other 
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other  in  repelling  the  right  chimed  by  the  Englifb,  aodia 
fupporting  what  the  Frencb,  Cnce  their  revolution^  have 
called  the  modem  law  of  nations. 

The  emprcfs  of  Rujfta^  who  put  herfelf  at  the  hea4 
of  this  confederacy^  caufed  a  declaration,  dated  the  28di 
of  February  1 780,  to  be  delivered  to  the  minifter  of  each 
^  the  belligerent  powers,  to  this  effedl : — *  That  ncu- 
« tral  ihips  ought  to  be  at  liberty  to  navigate  freely  from 

*  port  to  port,  and  upon  the  coafts  of  the  nations  at  war  ; 

<  that  the  goods  and  efTe£is.of  the  fubje^is  of  the  bdU« 

<  gerent  powers  fhould  be  free,  with  the  exception  of  coa- 

*  traband  goods  ;  that  no  goods  Ihould  be  confidered  ^ 

<  contraband,  but  fuch  as  were  fpecified  in  the  loth  and 
^  iith  articles  of  the  treaty  of  commerce,  between  Ruj^ 

<  and  Great  Britain,  dated  the  aoth  of  June  1766$  that 

<  to  afcertain  what  fhould  be  deemed  a  blockaded  portt 

<  it  was  determined,  that  none  (hould  be  admitted  to  come 
«  within  that  defcription,  but  feich,  only,  where,  by  rcafon 
i  of  the  near  approach  of  the  ihips  employed  in  the  at* 
^  tack,  there  was  an  apparent  danger  that  they  would  be 

<  able  to  enter  it  ;  and  finally,  that  thefe  principles  (houUI 

*  ferve  as  a  bafis  for  all  proceedings  and  judgments  upoi| 

*  the  legality  of  piizes.' 

The  emprefs  ordered  her  fleets  to  arm  in  fupport  cf  ; 
this  new  doSrine,  and .  Sweden  and  Denmark  followed  * 
her  example.  Thus  was  formed  what  was  called  fi/C 
armed  neutrality  of  the  North.  It  was  a  blow  aimed  at 
once  at  the  ancient  maritime  jurifprudence  of  Eftr^i^ 
and  the  naval  fupcriprity  of  Great  Britain,  which  France^ 
either  forefeeing,  or  being  privy  to,  anticipated  ^y  a  de« 
claration  dated  the  a6th  of  July  1778,  in  w(iich  it  was 
ordered, — ^  That  no  neutral  (hips  Ihould  \^  jftopped  or 

*  brought  into  the  ports  of  France,  though  they  ihould  \fc 
^coming  from,  or  going  into,  the  ports  of  the  cneiaaf^ 

*  except  fuch  as  ihould  be  bringing  fuccoufs  to  plac^ 
blockaded,  invefted,  or  belieged ;  and  that,  as  to  ueutra] 
^ 'ihips  w^ch  ihould  be  kden  with  contraband  goods 

<  deftined  for  the  enemy,  they  might  be  (lopped  and  the 

<  goods  feized  and  confifcated ;  but  that  the  ihips  thenw 
^  felves,  and  the  reft  of  their  cargoes  ihould  be  releafed^ 
f  unlefs  the  contraband  goods  ihould  zmonat  to  threes 

6  "'      €  f oorthi 
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^  fomths  in  vtlue  of  the  cargo  \  in  which  cafe  thjc  (hip 
^  and  the  whole  cargo  (hould  be  confifcatcd;  the  king  re- 
*  ferving  to  himfclf  die  power  of  revoking  this  libertji  if 
^  the  enemy  within  fix  months  (hould  not  make  a  (imilar 
«  conceffion/ 

But  though  Great  Britain  never  made  any  conceflion  of 
a  fimilar  kind»  yet  the  French  did  not  revoke  theirs,  ex- 
cept with  refpedl  to  the  Duicb,  whom  they  were  then  en- 
deavouring to  force  into  the  war. 

The  fuccefs  which  unfortunately  attended  this*  armed 
neutrality,  gave  birth  in  the  laft  war  (a),  to  a  fimilar  at- 
tempt in  the  fame  quarter.  But  the  vigour  and  ability 
by  which  the  views  of  this  new  confederacy  were  fruf- 
trated,  refle£l  equal  honour  on  tliofe  who,  at  that  time, 
dire£led  the  councils  of  this  kingdom,  and  on  the  gallant 
perfons  who  executed  their  orders.  1  heir  fpirited  exer- 
tionsi  happily  for  this  country,  not  only  vindicated  the 
ancient  fyftem,  but  taught  thofe  who  would  fubvert  it, 
diat  the  attempt  can  never  again  be  made  with  impumty» 
fo  long  as  (he  retains  her  naval  ftrength.  Little,  indeed^ 
Vould  that  ftrength  avail,  (hould  (he  ever  be  induced 
tamely  to  yield  up  this  important  point. 

Should  the  lead  doubt  remain  in  any  impajtial  mind 
as  to  the  admiffibility  of  the  principle  which  this  country 
contends  for,  it  muft  vani(h  upon  the  perufal  of  the  fol- 
lowing-judgment delivered  in  our  Court  of  Admiralty  by 
a  learned  perfon,  whofe  virtues  and  talents  cannot  fail  td 
excite  the  veneration  and  applaufe  of  all  Europe. 
Judgment  of  rbe      That  judgment  was  delivered  in  the  cafe  of  the  (hip 
SSy  in  tht  cife    Maria  (*),  one  of  fcvfcral  Swedijb  veflels,  failing  under 
of  ^the  (hip         ijjg  convoy  of  a  Swedijh  frigate,  which  were  condemned, 

after  folenin  argument,  for  refilling  Station  and  (barch.-^ 
The  learned  judge,  after  ftating  and  commenting  upon  the 
fa£U  of  the  cafe,  proceeds  thus : — ^'This  being  the  a£hul 
(tau  of  the  fa£ts,  it  is  sproper  for  me  to  exanune,  txf 
what  confiderations  they  are  Juftly  fubjed,  according  txf 
the  law  of  nations  y  fot  which  purpolb  I  flull  date  a  few 


mm^^m 


(«)^z.  Thatconchidedbythepetccofibjntfia  i8q|« 
[i)  X  J(fii.  Aittu  Rep.  340. 
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»  • 

principles  of  that  fyftem  of  hw  which  I  take  to  be  in- 
controvertible,—i  ft.  That  the  right  of  vijtting  and  fearch-   The  <putfen  of 
tng  merchant  flitps  upon  the  htgh-feas^  ivbatever  be  the  Jbips,   h«vct  right  i» 
whatever  he  the  cargoes,  whatever  be  the  dejlinationsy    is  an   a|f*iitw  JlTrt*  * 
incotiteflibJe  right  of  the  lawfully  commiffioned  cruizers  of  a   high  feat.  •      *^ 
belligerent  tuition.     I  fay,  be  the  Ihips,  the  cargoes,  and 
the  dcftinations  what  they  mayj  becaufe,  till  they  arc 
vifited  and  fearched,  it  does  not  appear  what  the  (hips, 
or  the  cargoes,   or  the  dcftinations  are ;  and  it  is  for 
the  purpofi^  of  afcertaining  thefe  points,  that  this  right 
of  vifitation  and  feareh  exifts.     This  right  is  fo  clear  in 
principle,  that  no  man  can  deny  it  who  adiTiits  the  lega- 
lity of  maritime  capture ;  becaufe,    if  you  are  not  at 
liberty  to  afcertain,  by  fufiicient  enquiry,  whether  there 
be  property  tliat  can  legally  be^  captured,  it  is  impoilible 
to  capture.     Even  thofe  who  contend  for  the  inadmiiliblc 
rule,  th2tfreejhips  make  free  goods,  muft  admit  the  exer- 
tife  of  this  right,  at  leaft  for  the  purpofe  of  afcertaining 
whether  the  ihips  be  free  fhips  or  not.     The  right  is 
equally  clear  In  pradice ;  for  the  pra£Uce  is  uniform  and 
univerfal  upon  the  fubje£l.     The  many  European  treaties 
which  refer  to  this  right,  refer  to  it  as  pre-exifting>  and 
merely  regulate  the  exercife  of  it.     All  writers  upon 
the  law  of  nations  unanimoufly  acknowledge  it,  without 
the  exception  of  Hubner  himfelf,   die  great  champion 
of  neutral  privileges.     In  ihort,  no  man  in  the  leaft. 
degree  converfant  with  fubjeds  of  this  kind  has  ever^ 
diat  1  know  of,   breathed  a  doubt  upon  it.    The  right 
muft  unqueftionably  be  exercifed  with  as  little  of  per« 
fonal  harfhnefs  and  of  vexation  in  the  mode  as  poffi- 
ble ;  but  foften  it  as  much  as  you  can,  it  is  ftill  a  right 
of  force,   though  of  lawful  force, — fomcthing   in  tha 
nature  of  civil  proccfs,  where  force  is  employed,  but  % 
lawful  force,  which  cannot  be  lawfully  refifted.    Por  i|     • 
IS  a  wild  conceit,  that  wherever  force  b  ufed,  it  may  be 
forcibly  refifted :  A  lawful  force  cannot  lawfully  be  re* 
fifted.    The  only^  cafe  where  it  can  be  fo,  in  matters  of 
this  nature,  is  in  the  ftate  of  war  and  confli6l  between 
two  countries,  where  one  party  has  a  perfed  right  to  at# 
tack  by  force,  and  the  other  has  an  equally  perfe£t  right 
to  repel  by  force.    Bu(  in  the  relative  fituatiott  of  two 
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J,     countries  at  peace  inth  each  otIier»  no  (uch  confiifllng 

**h!«***Mrt  "8^^*  ^*"  poffibly  coexift.— TOdly.    fiSar    the  authority 
i^dbfrbeft  i/*  /i^  Jivireign   tf  the    neutral  country  being    inierpofei 

«^ftr  of  tbl»      £,1  ^  manner  of  mere  firce^  cannot  legally  vary  the  rights 

tf  a  lawfully  commtffionei  belligerent  crutfer:  I  fay  legally^ 
becaUfe  what  may  be  given,  or  be  fit  to  be  giveut 
in  the  adminiRration  of  this  fpecies  of  law,  to  confider* 
adons  of  comity,  or  of  national  policy,  are  views  of  the 
matter,  which,  fitting  in  this  court,  I  have  no  tight  to 
entertain^  All  that  I  aflert  is,  that  legally  it  cannot  be 
maintained,  that  if  a  Swedi/b  commilEoned  cruifeiv  dur* 
ing  the  wars  of  his  own  country,  has  a  right,  by  the  law 
of  nations,  to  vifit  and  examine  neutral  (hips,  the  king  of 
England^  being  neutral  to  Sweden^  is  authorized  by  that 
law  to  obftruA  the  exercife  of  that  right  with  refped  to 
merchant  fliips  of  his  country.  I  add  this,  that  I  can« 
not  but  think  that  if  he  be  obftruded  by  force,  it  would 
nery  much  rcfemble  (with  all  due  reverence  be  it  fpoken), 
an  oppofition  of  illegal  violence  to  legal  right.  Two 
ibvereigns  may  unqueftionably  agree,  if  they  think  fit,  as 
in  fome  late  inftances  they  have  agreed^(a},  by  fpecial 
covenant,  that  the  prefence  of  one  of  their  ^raied  (hips,, 
along  with  their  merchant-(hips,  (hall  be  mutually  un- 
derftood  to  imply  that  nothing  is  to  be  found  in  that  con* 
TOj  of  merchant-fliips,  inconfiftent  with  amity  or  neu- 
iraUty ;  and  if  they  confent  to  accept  this  pledge,  no 
third  party  has  a  right  to  quarrel  with  it,  any  more  than 
with  any  other  pledge  which  they  may  agree  mutually  to 
accept.  But  furely  no  fovereign  can  legally  compel  the 
acceptance  of  fuch  a  fecurity  by  mere  force.  The  only 
fecurity  known  to  the  law  of  nations  upon  this  fubjefi, 
independent  of  all  fpecial  covenant,  is  the  right  of  pcr- 
fonal  vifitation  and  fearch,  to  be  exerdfed  by  tho(e  who 
have  an  intereft  in  making  it.  I  am  not  ignorant  that, 
amongft  the  loofe  do£lrines  which  modem  fancy,  under 
the  various  denominations  of  philofophy  and  philanthro- 
py,   and   I   know  not  what,    have  thrown    upon   the 


(a)  It  is  made  ao  article  of  the  Treaty  between  America  aad 
fleUand,  an.  xy€2,  art.  lo,  Mark's  treaties,  vol.  a,^.  235. 
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worldi  it  has  been  'within  thefe  few  years  advancedy  or 
rather  infinuated^  that  it  might  pofiibly  be  well  if  fuch  a 
fecurity  were  accepted.  Upon  fuch  onauthorifed  fpecu* 
lations,  it  is  not  lieceiTary  for  me  to  defcant :  The  law 
and  pra6iice  of  nationsy  (I  include  particularly  the  prac- 
tice of  Sweden f  when  it  happens  to  be  belligerent) ,  give 
them  no  fort  of  countenance ;  and  until  the  law  and 
praAice  are  new  modelled  in  fuch  a  way  as  may  fur- 
render  the  known  and  ancient  rights  ^  fome  nationi 
to  the  prefent  convenience  of  other  nations^  (which  na* 
tions  may  perhaps  remember  to  forget  them,  when  dbej 
happen  to  be  themfelves  belligerent),  no  reverence  ia 
due  to  them  ;  they  are  the  elements  of  that  fyftem  which^ 
if  it  be  confident,  has  for  its  real  purpofe  an  entire  abo* 
lition  of  capture  in  war ; — that  is,  in  other  words,  to 
ehange  the  nature  of  hoftility,  as  it  hs^s  ezifted  among  man- 
kind, and  to  introduce  a  (tate  of  things  not  yet  (een  in 
the  world,  that  of  a  military  war  and  a  commercial 
peace.  If  it  were  fit  that  fuch  a  ftate  Ihould  be  intro- 
duced, it  is  at  lead  neceiTary  that  it  (hould  be  intro- 
duced in  an  avowed  and  intelligible  manner,  and  not  in 
a  way  which,  profefling  gravely  to  adhere  to  that  fyftenk 
which  has  for  centuries  prevailed  amongft  civilized  ftates^ 
and  urging  at  the  fame  time  a  pretenfion  utterly  incon* 
fiftent  with  all  known  principles,  delivers  over  the  whole 
matter  at  once  to  eternal  controverfy  and  confli£l,  at  the 
expence  of  the  hazard  of  the  harmony  of  ftates,  and  of 
the  lives  and  fafeties  of  innocent  individuals. — jdly.T^  Thcpeaahyof 

the  penalty  for  the  violent  contravention  of  this  right  is  the   J«fi*»»!««»» 
Sr         J  J  ^  o  learch  ii  the  c«fl- 

cmfifcation  of  the  property  fe  withheld  from  vifitation  andfearch.    fifcarion  of  the 
For  the  proof  of  this  I  need  only  refer  to  Vdttel^  one  of  ^^tntHlltiiAi. 
the  mod  correct,  and  certainly  not  the  leaft  indulgent  of 
modem  profeflbft  of  public  law.     He  exprefies  himfelf. 
thus  {a)  I  ^  On  ne  peut  empecher  le  tranfport  des  effeEis  dt 

*  eontrebandet  Ji  I'on  ne  vifite  pas  les  vaijfeaux  neutres  que  fen 

*  rencontre  en  mer.     On  efl,donc  en  droit  de  les  vijiter.  ^uet* 
'  ques  nations  puijfantes  ont  refufe  en  differens  terns  defe/ou* 

*  mettre  i  cette  vifite  s^-aujourd*hui  un  vaijfeau  neutre^  quire* 

*  fuferoit  de  Jl  uffrir  la  vifite^  fe  feroit  condamner  par  tela  feulf 


[a)  Vid.  liv.  3,  c.  7,  fed.  XZ4. 

*  catntne 
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^  connue  itant  de  hnmprife.'  Vattel  U  here  to  be  conCidered, 
not  as  a^  lawyer  merely  delivering  an  opinion,  but  as  a 
witnefs  afTerting  the  ta£l, — ^the  fad  that  fucH  is  the  ex  • 
ilting  pradlice  of  modern  Europe^  And  to  be  fure  the 
only  marvel  in  the  cafe  is,  that  he  fhould  mention  it  as  a 
law  merely  modem,  when  it  is  remembered  that  it  is  a 
principle,  not  only  of  the  civil  law,  on  which  great  part 
of  the  law  of  nations  is  foimded,  bat  of  the  private. 
^  Jurifpnidence  of  moft  countries  in  Europe^ — that  a  contu- 

macious refufal  to  fubmit  to  fair  inquiry  infers  all  the  penal- 
ties of  convi£ked  guilt.  Conformably  to  this  principle  we 
find  in  the  celebrated  French  ordinance  of  ]68f,  now  in 
fprce  (fl),  **  That  every  vejfel Jkall  be  good  prize  in  cafiofrejifi'm 
esnce  and  combat;'^  and  Valine  in  his  fmaller  commentary  (^), 
fays  exprefslyi  that  although  the  expreflion  is  in  the  con- 
junftive,  yet  that  the  reftftance  alone  isfufficient  {c).  He 
refers  to  the  Spanijb  ordinance  of  1718,  evidently  co- 
pied from  it,  in  which  it  is  exprefled  in  the  dis|un£iive,— 
<*  in  cafe  of  refiftauce  or  combat."  And  recent  inftances 
are  at  hand  and  within  view,  in  which  it  appears  that 
Spain  continues  to  a3  upon  this  principle  {d).  The  firft 
time  in  which  it  occurs  to  my  notice,  on  the  inquiries  I 
Iiave  been  able  to  make  in  the  inftitutes  of  our  own 
country,  refpe£^ing  matters  of  this  nature,  excepting  what 
Occurs  in  the  black  book  of  the  admiralty  (/),  i$  the  or- 
der of  council  of  1664  (/)>  which  diredis,  «  That  when 
^  a  fhip,  met  withal  by  the  royal  navy  or  other  (hip  com- 
^  milTionated,  (hall  fight  or  make  refiftance,  the  faid  (hip 
'  and  goods  (hall  be  adjudged  lawful  prize/ — A  fimilar 
article  occurs  in  the  proclamation  of  1672.  I  am  aware 
that  in  thofe  orders  and  proclamations  are  to  be  Tound  fome' 
trticles^not  very  conCIlent  with  the  law  of  nations,  as 


{a)  Art.  12. (^)p.  81. ^.c)  In  fome  of  the  treaties  of 

France  this  article  is  exprefsly  inierted  in  the  disjundlive.    Vid. 

Tr,  between  France  and  Hamburgh,  an.  1769. {d)  Thxrf 

afled  upon  this  principle  in  the  cafe  of  the  (hip  Thetiif  whkh 
was  the  fubjefiof  the  above  cafe  of  ScUlouccir.  John/on  ;  thecafr, 
perhaps,  to  which  the  learned  judge  alluded.^— »(#)  B.  7  &  8a 
(/)  Art.  12,  vid.  Thurloe'i  ftate  papers,  vqL  ij  p.  424.— — • 
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undcrftood  now,  or  Indeed  at  that  time ;  for  they  are  ex* 
prefsly  cenfured  by  Lord  Clarendon  (a).  But  the  article 
I  refer  to  )s  not  one  of  thofe  he  reprehends  j  and  it  is  ob- 
farvable  that  Sir  Robert  Wifemany  then  the  King's  advo- 
cate general,  who  reported  upon  the  articles  in  1673, 
and  expreffcs  a  difapprobation  of  fome  of  them  as  harih 
and  novel,  docs  not  mark  this  article  with  any  obferva-  ^ 
tion  of  cenfure.  I  am  therefore  warranted  in  faying, 
that  it  was  the  rule,  and  the  undifputed  rule,  of  the  Britijb 
admiralty.  I  will  not  fay  that  that  rule  may  not  have 
been  broken  in  upon  in  fome  inftaiices  by  confiderations 
of  comity  or  of  policy,  by  which  it  may  be  fit  that  the 
adminiftration  of  th>s  fpecies  of  law  ihould  be  tempered 
in  the  hands  of  thofe  tribunals  which  have  a  right  to 
entertain  and  apply  them ;  for  no  man  can  deny  that 
a  ftate  may  recede  from  its  extreme  rights,  and  that  its 
fupreme  councils  are  authorized'  to  determine  in  what 
cafes  it  may  be  fit  to  do  fo,  the  particular  captor  having 
in  no  cafe  any  other  right  and  title  than  what  the  (late 
itfelf  would  poiTefs  under  the  fame  fa£b$  of  capture. 
But  I  fiand  with  confidence  upon  all  fair  principles  of 
reafon, — upon  the  diftinft  authority  of  Vattel^  upon  the 
inftitutes  of  other  great  maratime  countries,  as  well  as 
thofe  of  our  own  country,  when  I  venture  to  lay  it 
down,  that,  by  the  law  of  nations,  t^  now  underftood,  a 
deliberate  and  continued  refiftancc  to  fearch,  on  the  part 
of  a  neutral  veffel.to  a  lawful  cruifer,  is  followed  by  the 
legal  confequ'ence  of  confifcation." 

But  to  conftitute  a  neutral  chara3er,  and  to  bring  a   B«r,  in  fuch 
cafe  Within  the  operation  of  the  law,   it  muft   be  made   "^Vu*^%ed''*te 
appear  that  the  veflel,  at  the  time  of  refiftance,  had  rea*   ^^ve  had  hotk« 
fonable  grounds,  to  be  fatisfied  of  the  exiftence  of  a  war ;       *    ^*'* 
otherwife  there  is  no  foundation  for  the  feveral  duties^ 
which  the  law  of  nations  impofes  on  neutrals  {b). 

Thus  far  of  Warranties  :  We  now  proceed  to  treat  of 
Keprifentathns,  upon  the  faith  of  which  tlie  contra^  is  ge« 
neraDy  founded,  or  qualified  and  regulated. 


(a)  Lord  Claremdon^t  life,  p.  143. 

[h)  Per  Sir  WUBam  Scoit,  in  the  cafe  o£  the  A.  Jwm  Befttfia^ 
5  Rttm  Adm.  &cp.  ^. 
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CHAP.  X. 
Of  Representations. 

T^HIS  fubjeft  may  be  confidercd  under  the  fol- 
lowing  Heads : 

I.  Whaijhall  be  a  material  Refrefeniation^  and  hrat 
and  when  it  may  be  made ; 

n.  fVhen  a  ReprefentatitKn  Jhalt  be  deemed  to  be 

fufficienily  true. 

Sea.  L 

What  Jball  be  a  material  Reprefeniation,  and  bcxv^ 

and  when  it  may  be  made. 

A  REPRESENTATION,  in  infurancc,  is  a  collateral 
ftatement,  citl)cr  by  writing,  not  in&rted  in  the  po- 
licy, or  by  parol,  of  fuch  fafts  or  circumftances  rela- 
tive to  the  propofed  ad/enture,  as  are  ncceflary  to  be 
communicated  to  the  underwriters,  to  enable  them  to 
form  a  juft  eftimate  of  the  rifle.  Thefe  communications 
are,  in  general,  the  principal  inducements  to  the  con- 
traa,  and  fumifii  the  b^ll  grounds  upon  which  the  pre- 
mium  can  be  calculated. 

A  rcprefentation,  like  a  warranty,  may  be  either  affir^ 
njative,  as  where  the  infured  avers  the  exiftence  of  fome 
fa£i  or  circumftance  which  may  aifefl  the  riik ;  or  pr§^ 
fnjjhryf  as  where  he  engages  for  the  performance  of  fomc- 
thing  executory. 

A  rcprefentation  is  faid  to  be  ^laterial  when  it  com- 
itiunicates  any  faft  or  circumftance,  the  belief  of  which 
may  be  reafonably  fuppofed  to  influence  the  judgment 
of  the  underwriters  in  undertaking  the  ri(k,  or  calculating 
the  premium.  And  whatever  may  be  the  form  of  exprcf- 
fion  ufed  by  the  infured  or  his  agent,  in  making  a  rcpre- 
fentation, if  it  have  the  eflPed  of  impofing  upon,  or 
mifleading  the  underwriter,  it  will  be  material^  and  fatal 

tp  the  coutra£k. 

There 
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There  is  a  material  difference  between  a  r«prefcntatioii    DiflTercnce  i»e- 

*  twecii    »  reprc- 

dnd  a  warranty.     A  warranty,  being  a  condition  upon   feni«ion  aiUi  i 
Which  the  contrafi  is  to  take  effe<a,  is  always  a  part  of   w*f^*«»*y- 
the  wrtitcn  policy,  and  muft  appear  on  the  face  of  it  ^a)  : 
Whereas  a  reprefentation  is  only  a  matter  of  collateral 
information  or  intelligence  on  the  fubjeft  of  the  voyage 
ihfured,  and  makes  no  part  of  the  policy. — A  warranty, 
beii^g  in  nature  of  a  condition  precedent,  muft  htjlri^lf 
and  literally  complied  with  ;  but  it  is  fiifficient  if  a  rcpre- 
fentation  be  true  in  fubjiance, — VVhethcr  a  warranty  be 
ifiaterial  to  the  riik  or  not,  the   infured  ftakes  his  claim 
of  indemnity  upon  th€  prccife  trutn  of  it,  if  it  be  affir- 
mative, or   upon  the  exaft  perforin ancc  of  it,  if  execu- 
tory ;  but   it   Is   fufiicient  if  a  reprefentation  fee   made 
v.ithout  frau^,  and  be  not  falfc  in  any  tnatertal  point ;  or 
if  it   be  Juhjlavtially^    tlioiigh    not  liUrally^  fulfilled.     A 
f.dfe  warranty  avoids  the  policy,  as  being  a   breach  of 
a  condition  upon  which  the  contraft  is   to  take  effeft ; 
and  the  infiircr  is  not   liable  for  any  lofs  though  it  do 
i*ot  happen  in  cbnfequencc  of  the  breach  of  the  war- 
ranty :  Afalfo  reprefentation  is  no  breach  of  the  contraflt^ 
but  if  materil,  avoids  the  t)olicy  oii  the  ground  oi  fraud, 
dr  at  leaft  bccaufe  the  infarcr  has  been  mifled  by  it. 

It  has  already  bech  (liewn  that  a  warranty  muft  appeair   Wrirten  inftruc- 
upon  the  face  of  the  policy,  and  make  a  part  of  the  writ-  ^•**"*»  .""'*^*  '"* 

'^  1    1  f  .  \^x\ti\  m  the  po- 

tcn  contraft^  and  therefore  a  written  paper,  wrapped  up  licy,  are  uniy  re- 
in the  policy,  or  even  wafered  to  it^^  is  only  a  reprcfent-  ^'^  ^^^^^  • 
ation  (i).  For  the  fame  reafon,  the  written  inftruSions 
for  crfcfting  the  policy,  unlcfs  infcrted  in  it,  cannot  be 
deemed  a  warranty,  but  only  a  reprefentation  (r) ;  for 
the  underwriter,  by  not  infifting  on  having  tbefe  inftruc- 
tions,  inlerted  in  the  policy,  (hews  that  he  is  content  id 
take  them  ad  ^  reprefentation. 

But  itbehov^s  all  agentsand  brokers  concerned  in  the  ef-   As«nU    ihd 
fcftiag  of  policies,  to  keep  correS  entries  of  thefe  inflrac   ll^p*  eftint'^^Iff 
tions,    and  indeed    of  all  rcprefentations   rhade   to  the   •?'  ^^^  it  rtiuc- 
undervmters :  For  the  whole  qiicftion  between  the  in-   ^tery  rcpf«fcnt- 
furcd  and  the  underwriter*  often  turns  upon  thefe  in-   *^^°* 


limitt^ 


(tf)    Vid.  fup.    ch.  9/  {  2.— — (i)    Sup.  ch-p.    §  1. * 

{i)  R.  fMvfon  T.  JVst/ott,  Ccwp.  78J.  inf. 458. 
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They  are  rrfpon- 
lible  for  the  con- 
le^uences  of  any 
rcprefentatioo 
made  without 
authority.^ 


Whe»  to 
made. 


Datvfcn  v.  Attyt 
VEafi,  367. 

A  fliip  is  rcp-e- 
frnted   as  ^me- 
rican,  when  the 
l^p  it  pre  rented 
forfubtcriptions, 
but     not    when 
the  policy  is  ef- 
feaed  ;— This 
lep^feniacion 
dcies'  not   affeA 
the  coniradl ; 
and  the  (hip  is 
not  bonod  to  be 
documented    as 
an  ^merUan, 


bbfervation»  en 

this  cafe 


ftniftlons.  Befidcs,  they  arc  anfwerabic  to  tlie  infurcd 
for  the  confequcnces  of  any  rcprcfentation  made  by  them 
without  authority  (a),  as  well  for  thofe  of  omitting 
to  make  fuch  reprefentations  as  they  have  been  inftrufled 
to  mal^e. 

A  rcprcfcntalion  may  be  made  by  the  infured,  his 
agent,  or  broker,  at  the  time  the  policy  is  cfFeGed.  But 
a  repvefentation  only  made  when  the  flip  is  prefented  for 
fubfcriptions,  but  not  renewed  when  the  policy  is  fub- 
fcribed,  ha^  been  holden  not  to  affeft  the  contraft. 

As  where  goods  were  mfured  on  board  the  Henmn^ 
without  mentioning  in  the  policy  to  what  country  flic 
belonged.  The  broker,  when  he  offered  the  flip  for  fub- 
fcriptions, faid  flie  was  an  Arnericafi^  but  did  not,  at  the 
time  the  policy  was  fubfcribed,  rcprefent  her  as  belong- 
ing to  any  particular  country,  though  fhe  was,  in  fad, 
an  American. — ^The  fhip,  being  captured  by  the  Spa* 
niardsf  was  condemned  as  prize,  for  want  of  being  pro- 
perly documented,  according  to  treaty. — The  under- 
writers contended  that  the  fhip  being,  in  faft,  yitnerkaiiy 
ought  to  have  been  documented  as  fuch. — But  the  court 
held  tliat,  as  the  fhip  was  not  reprefented  to  be  Amm- 
ca»f  at  the  time  the  policy  was  cfFcQed,  and  there  being 
no  undertaking  or  warranty  in  the  policy  that  fhe  was 
American^  there  was  no  neccfEty  for  her  being  docu- 
mented as  fuch  {b). 

And  yet  the  law  has  not  fixed  any  precife  time  when 
a  rcprcfentation  ought  to  be  made.  It  is  fufficicntjif  it  be 
made  at  any  time  before  ^le  policy  is  fubfcribed ;  and  it 
would  fcem  that  an  underwriter,  when  he  puts  his  name  on 
the  flip,  does  fo  upon  the  faith  of  the  rcprcfentation  prcvi- 
oufly  made  to  him,  (no  matter  when ;)  and  he  afterwards 
fubfcribes  the  policy  without  conceiving  that  any  repetition 
of  the  rcprcfentation  is  at  all  ncceffary. — In  the  cafe  of 
Chrtftic  V.  Secret  an  (r),  the  policy  was  oil  goods  on  board  the 
Peggy f  on  a  voyage  from  Maryland  and  Virginia  to  Bremen ; 
and  the  broker^  at  the  time  of  effe&ing  the  infurance,  fpoke 


(«)  Per  Lord  Mansfield^  in  Paw/on  y.  Watpn,  C^wf.  jS?- 

.^(i)  Vid.  fup.385. ;^;  Sup.^n. 

'9  ^ 
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of  the  fhip  as  an  American ,  but  told  the  underwriters  that 
he  was  diredled  not  to  warrant  any  thing  :  The  court, 
ncverthelcfs,  held  that  it  was  neccflary  for  this  fhip  to  be 
documented  as  an  American.  ^ 

A  reprefentation  may  be  untrue,  either  wilfully  and 
fraudulently;  or,  inadvertently  and  innocently;  and 'in 
cither  cafe,  if  it  be  a  material  reprefentation,  it  will  avoid 
the  policy. 

A. wilful  mifreprefentation  or,  allegatiofalft^  in  any  fa£l    A  m* 
or  circumftance  material  to  the  rijk^  is  a  fraud  that  will    ,ij^i  p^ 
always  avoid  the  contraft. — As  if  an  agent,  knowing  that   '***  ***' 
a  (hip  had  fs^iled  from  Jamaica  for  London  on    the  24th 
of  November^    tell   the  underwriters  that  (he  failed  in 
December:  This  is  a  fraud,  and  the  policy  is  void(tf}. 

And  fuch  mifreprefentation  fo  completely  vitiates  the  And  i 
policy,  that  the  infured  cannot  recover  upon  it,  even  for  thougi 
a  lofs  arifing  from  a-caufe  unconnefted  with  the  faft   ""^^^ 

*^  uBCon 

or  circumftance  mifreprefented.     As  if  the  infured  re-  with  \ 
prefent  that  the  (hip  or  goods  infured  are  neutral  pro-   "^'^^ 
perty,  when  in  izQ.  they  are  cnemy'5  property ;  he  (hall 
not  recover  even  for  a  lofs  occafioned  by  (hipwreck  (i). 

So  it  would  be  if  the  infured,  his  broker,  or  agent,   So^  5 
were  to  ajfert  that  a  (hip  or  goods  were  neutral  property,   ^J^jj, 
without  knowing  whether  this  were  true  or  falfe,  and    *•'"'  ^ 
they  are  in  fa£l  enemy's  property:  For,  though  it  may   uiru 
not,  perhaps,  be  equally  criminal  in  foro  confcientia  for  a 
man  to  aver  that  to  be  true  which  he  knows  nothing  of, 
as  to  aver  that  to  be  true  which  he  knows  to  be  falfe  \ 
(till  it  is  equally  a  fraud,  and  in  the  cafe  of  an  infurance» 
equally  injurious  to  the  underwriter ;  becaufe  he  is  in- 
duced by  the  deceptio;i,  however  occaiioned,  to  compute 
the  rifk  upon  falfe  principles.     The  fam6  reafoning  holds 
^  even  in  the  cafe  where  the  perfon  himfclf  making  the 
aiTertion  believes  it  to  be  true. 


(a)  Per  Lee,  C.  J.  at  N.  P  in  R§bcrti  v.  Fmrureau^  Parkf 
176.  In  France  a  fraud  of  this  fpecies  is  puniihable  cnnuDally. 
F4din  art.  47,  h.  t.  This  article  of  the  ordinance  directs  that 
a  perfon  who  is  found  to  have  infured  after  he  knew  of  the 
lofs,  (haU  make  reftitution  to  the  infurer>  and  pay  double  the 
premium.— —(3)  Per  Holtt  C.  J.  Shin.  3 a 7, 

i?  o  3  But 
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But  If  he  olny '  But  if  hc  Only  fay  that  he  believes  the  Aip  to  be  ncu* 
/''A  '•i'ho**ui  *"  ^^  Property,  knowing  nmliing  on  the  fubjcG,  and  hav- 
knowini;  the       inrr   no  Tcafon  to  bclievc  the  contrary :  There,  thoii2h 

conn ary,  it  will        °-      .  .  .  ;  >  '^b  ♦ 

i\oi    affcft  the  the  fhip  be  not  neutral,  it  has  been  holden  that  ^hc  rcprc^ 

fentation  will  not  ;iyoid  the  policy^  bccaufe  the  underwriter 

m^y  inform  himfelf  of  the  grounds  of  ^his  belief,  before  he 

enters  into  the  contract  5  and  if  he  neglect  to  do  fo,  he 

takes  upon  hiinfclf  the  rifk  of  its  being  unfounded  [n\ 

Veithrr  do<f  the       For   the   fame  reafon,  if  the  word  expected  be  ufcd, 

■m^uniXTic-  this  will  not  amount  to  a  rcprc fentation  : — As  where  a 

prefeoution.        broker,  in  getting  infurances  ellcftcd  on  fcycral  (hips,  be-. 

longing  to  the  fame  ow^ncr^  and  fpe^king  of  them  all^ 
faid^ — *  Which  vcffels  are  expected  to  leave  the  coaft  of 
<  Africa  in  Ncn^eniher  or  December  J'  when,  in  fjft,  tlicy 
had  all  failed  in  the  May  preceding : — This  does  not 
amount  to  a  reprefcntation,  being  only  an  expeclnUcn^ 
the  ground  of  which  tlie  underwriter  might  have  enquired 
mto  [b). 
A  mlfieprffcnt.  gy  ^^  extenfion  of  equitable  relief  "in  cafes  of  fraud, 
t^c  firrt  under,  it  fccms  to  bc  now  fettled  that  if  a  falfe  reprefcntation 

irritcr  isa  mifrc-     ,  ;  %        r    cl  ^  •  t  i- 

pefcnution    lo   he  made  to  the  nrit  underwriter  on  the  policy,  m  a  mz* 
••  tcrial  point|  thisthall  be  confidcrcd  as  a  mifprefentatioa 

,   made  to  every  underwriter,  fo  as  to  infeft  the  whole  po- 
licy ;  othcrwife  it  might  be  a  contrivance  to  deceive  many; 


{a)  This,  iu  fubflance^  is  Lori  Mnnsfield*%  dodrine  in  the 
cafe  of  Paratfon  v.  Wc^tfon^  Cotvp-  787.  Biit  with  all  the  re- 
fpcft  I  entertain  for  fo  dicing" «^ed  an  authority,  I  cannot 
help  thinking  that  there  is,  in  this  fort  of  declaration  of  hJief^ 
where  the  party  knows  nothing  on  the  fubje<!t,  a  want  of  fair- 
nefs  which  approaches  very  near  to  fraud  ;  and  it  is  to  be  hoped 
tl>at  very  few  inftanccs  of  the  fort  occur  in  comnnercial  traofac* 
tipns.  No  hpneft  man  v/ould  declare  even  his  b^ief  of  a  fad, 
when  this  declaration  may  have  the  efFe<5^  of  benefiting  himfelf  tt 
theexpence  of  others,  without  reafons  for  fuch  belief,  amouot- 
jng  almofi:  to  moral  certainty.  Nor  is  it  quite  dear  that  mn  un- 
derwriter is  obliged  to  inform  Idmfelf  of  tht:  grounds  of  the 
iufured's  beief  or  expedlation.  It  would  fcem  r.  ther  that  the 
latter  is  bound  to  (hew  upon  what  grounds  his  belief  or  expeda« 
%\QXi  was  founded.  Debet  prdfiare  rem  ha  ejfe  ut  etflirfsunk.^'''^ 
(i)  Per.  Cur.  Barber  v.  FUuher^  Pou^.  2^2.  ixj£ 

For 


V. 
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For  when  a  rcfpeftablc  underwriter  ftands  firft  on  the 
policy,  the  reft  fubfcribe  without  afldng  a  queftion  \  if 
the  firft  underwriter  be  impofed  upon,  the  reft  arc  en- 
trapped by  the  fame  fraud  (a).  * 

Thus: — ^The  {)\\^  FranUyn^  on  board  of  which  goods  Mf^fJen  v.  RiU, 
were  infur^d;  was  reprefentcd  to  be  an  American  by  the  l^^^^i^ 
broker  who  effefted  the  policy,  to  the  firft  underwriter 
to  whom  it  was  oflFcred  for  fubfcription.     It  appeared, 
however,  upon  the  polky,  that  the  defendant's  name  ftood 

before  that  of  the  perfon  to  whom  the  rcprefentation 
was  made ;  but  that  tlie  names  of  the  underwriters,  in 
the  order  in  which  they  Ijad  oiiginally  agreed  to  under- 
write, (which  was  different  from  that  in  which   their 
names  appeared  on  the  policy),  were  minuted  at.  the  time 
upon  a  feparate  flip  of  papery  on  which  the  name  of  the 
perfon  to  whom  the  rcprefentation  was  nfjade  ftood  firft. 
— ^The  court  intimated  an  opinion  that  if  a  material  fa£fc 
be  reprefented  to  the  firft  underwriter  to  induce  him  to 
.  fubfcribe  the  policy,  it  ftiall  be  taken  to  have  been  made 
to  all  the  reft  :— But  Lord  Ellenborough  at  the  trial,  and  the  if  a  fepante  flip 
court   afterwards   were  of  opinion,  that    the    paper    in  2!i«d*^o*(h!'t^ 
qilpftion  could  not  be  received  in  evidence  for  this  pur-  wh«    wa«    he 
pofe,  for  want  of  a  ftamp  ;  the  effeft  of  it  being  to  ftiew   j,  cannot  be  <c* 
that  the  contraft  entered  into  was  different  from  that  5|^'„7.**  unieft ''ij 
which  appeared  upon  the  face  of  the  policy,  in  as  much  *»•  ft«mp«d. 
as  the  true  contrafl  was  to  be  evidenced  by  the  order  in 
which  the  underwriters  had  engaged. 

But  Ae  infurer  muft  avail  himfelf  of  this  fort  of  ob-    But  ihn  objec- 
jeaion  in  the  firft  inftance  j  for  after  a  verdift  has  been  Jj^'jj^  "",^    ^X. 
obtained,  the  court  will  not  fet  it  afide  upon  an  affidavit  tril,  .n  the  fiift 
of  the  firft  under^vriter,  that  a  material  mifreprefcntation    Le  t'-o  uu  at^'j* 
had  been  made  to  him.     The  defendant,  in  fach  cafe,   waidi  *       ^ 
knows  what  has  been  reprefented  to  himfelf,  and  might 
have  known  what  had  been  reprefented  to  the  firft  under^ 
writer  >  and  he  fliall  not  lie  by  and  take  the  chance  of  a 
trial,  in  order  to  make  the  objeftion,  if  the  verdidt  ihouW 
be  againft  him  (i). 


(#)  Per  Lord  MamJtelJ^  in  Panvfom  v.  IVatfon,  Cotup,  ',87. 
Vitf.  fup.  d».  2,  j  ».—  —  (*)  R.  Bartcry.  Fletcher^  Dou^.  29a. 

G  O  4  If 
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Iftheinmredftaie  If  the  infurcd  lUtc  his  computation  as  faff^  inftead  of 
tioQ  1%J(^^  and  ^^^  information  on  which  ht  founds  his  computation,  and 
|t  prove  untrue,   j^  provc  untTue,  it  is  a  mifrcprcfcntation  ;  and  if  material. 

itwillavoia  the    .    ^  -.    i.  ,• 

policy.  It  Will  avoid  the  policy. 

Maedowafi  r.  ThUs : — An  infurancc  was  made  in  Londomy  on  the 
147.  *       ''^'      30^^  of  Jauilarj^  on  a  fliip  from  New  York  to  pbiladeU 

/Aw ;   and  the  brolcer  then  reprefented  the  (hip  to  bc> 
on  the  3oih  of  <  A  tight  vtfiel,  had  failed  with  feveral  armed  {hips,  and 

l^!Z'Y%rk  liT"*  *  ^^^  ^^^"  ^^^^  ^"  ^^-^  Delaware^  on  the  1  ith  of  December ^ 
PkiiatUiphUf  if    <  by  a  (hip  which  arrived  at  New  Tork^^-^^ln  point  of  faS, 

have  been  fafrin  ^^  ^^^P  ^^^  ^^^  o^  ^^c  ptK  oi  December y  by  running 
the  Detawmreon   agalnft  a  ckeveux  de  fr'ife  placed  acrofs  that  river.     There 

the  I  Ith   of  Di"      ^  .      ,  .  - 

cemhtr,  when  in  was  no  imputalion  of  actual  fraud,  on  the  one  hand, 
on^ih*/^th-?^^  "^^  ^"7  proof  when  the  fiiip  was  fccn  in  the  Delaware^ 
Tnis  »»eing  the  on  the  Other. — There  was  a  verdift  for  the  defendant.-^ 
lurcd'f  ftnputm.  The  plaintiff  moved  for  a  new  trial,  infifting,  that  the 
I  ald'k^"^^*  ""'  meaning  of  the  reprefentation  was,  that  the  ftiip  had  got 
avoided  Uic  po-  through  two-thirds  of  her  voyage  from  New  Yotiy  and 
'*^^*  beyond  the  reach  of  capture.     To  this  it  was  aiifwered, 

that  the  queflfion  of  the  materiality  of  the  fad  mifrepre- 
fented  was  before  the  jury,  who  had  determined  that  it 
was  material. — The  court  held  that  the  reprefentation 
concerning  the  day  being  thus  found  to  be  material,  an4 
being  alfo  found  untrue,  the  infured  was  not  entitled  to 
recover. — Lord  MansfiM  faid, — "  A  reprefentation  muft 
be  fair  and  true,  as  to  all  that  the  infured  knows  \  and 
if  he  reprefent  fafts  without  knowing  the  truth,  he 
takes  the  rifk  upon  himfelf.  This  cafe  is  very  different 
from  Pawfon  v,  Watfon  (a),  where  the  fliip  was  only 
fitting  out  when  the  infurance  was  made.  It, was  then 
onlv  faid.  what  was  meant  to  be  done ;  and  what  wi 
doncy  was  more  advantageous  than  what  had  been  repre- 
fented. Though  there  was  no  evidence  of  af^ital  fraud 
in  this  cafe ;  yet  the  underwriter  was  deceived  as  to  the 
fa6i,  and  entered  into  the  contra£l  under  that  deception. 
The  infured  ought  not  to  have  taken  upon  himfelf  to 
compute  the  day  of  the  month  on  which  the  fbip  had  been 
feen  in  the  Delaware.    It  was  his  duty  to  ftatc  exa^Hy  his 


(fl)  Inf.  458. 

informationi 
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information*  and  leave  the  underwriter  to  make'  the  conw 
putation.  In  infurances  on  (hips  at  a  great  diftance, 
their  being  fafe  up  to  a  certain  day  is  always  confidered 
as  a  very  important  ciicumftance.'' 

A  mifrcprefentation,  in  a  material  point,  equally  vitiate*   ^.  m»fr«pr«fe«t. 
the  contrad,  whether  it  be  the  mifreprefentation  of  the  bytheinfuredor 

•  •  • 

infured  himfelf  or  of  hiji  agents,  and  whether  it  proceed  wh«thlr"fraudii 

from  fraud,  miftake,  or  negligence ;  for  the  infurer  is  l«nc  ©r  innocent, 

svoidf  the  con- 
thereby  led  into   an  error,  and  computes  the  ri(k  upon  tiaa. 

falfe  grounds. 

Thus  : — A  policy  on  a  cargo  of  oats  was  cfFefted  on  ^^^J^^'^'j^r, 

the  2  [ft  of  September y  <  At  and  from  Hartland  to  Port/"  12. 

<  mouibf   loft  or  not  loft,  beginning  the  adventure  from  a  lener,  order- 

<  the  loading  zt  Hart/and.'— The  oats  were  Clipped  by  i°'^*"ffJS^ 
R.  Thomas f  a  cornfz&or  zt  Hartland,  on  the  16th  tf  Sep"  wai  written  by 
tember^  and  the  (hip  was  loft  the  fame  day  oS  Hartland  \t^^lT^htfon 
pier.  On  that  day  Thomas  wrote  to  the  plaintiflPs  andTent«fter,  a 
agent  at  Port/mouth,  and  informed  him  that  he  had  that  This  is  a  mif« 
morning  ftiipped  the  oats,  and  the  (hip  failed  immediately,  Xtto^ii  t^e 
but  he  was  afraid  the  wind  was  coming  to  the  weftward,  from  fraud  «c 
and  would  force  her  back. — He  alio  wrote,  on  the  fame  "^ 

day,  to  Fj/beTj  the  plaintiff's  agent  in  London,  to  the  fame 
eflFe<^,  in  order  that  he  might  infure,  adding  thefe  wordsj 
<*  I  wifli  the  wholie  fafe  to  hund.  This  evening  appears 
*^  ftormy." — About  fix  or  feven  o*clockthe  £ame  evening 
Thomas  heard  that  the  (hip  was  onjhore,  and  at  fix  o'clock 
the  next  morning  (the  17th  of  September)  he  knew  fhe  was 
lofi.  The  1 6th  was  not  a  poft  day  at  Hartland,  and  the 
letters  did  not  go  from  thence  till  noon  on  the  17th,  and  ' 
were  received  in  London  on  the  20th. — Fijher^  having^ 
been  previoufly  direAed  by  the  plaintiff  to  infure  this 
cargo  as  foon  as  the  bill  fliould  be  fent  him,  he  dire£led 
the  infurance  to  be  effedied,  which  was  done  on  the  21  ft. 
-^Upon  this  cafe  the  court  gave  judgment  for  the  de- 
fendant—  Lord  Mansfield  faid ; — "  This  policy  was. 
efte£led  by  mifreprefentation,  arifing  from  the  plaintiff's 
agent,  who  gave  the  intelligence.  Now,  whether  this 
happened  by  fraud  or  negligence,  it  makes  no  difference  i 
for  in  either  cafe  the  policy  is  void. .  Tlie  underwriter 
was  i^ananted  on  the  information  of  the  agent,  to  take 

for 
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iat  granted  that  the  (hip  was  fafe  at  noon  on  the  17th ; 
and  this  information  was  purpofely  given  by  Thomas  to 
Pt/ber^  that  he  might  infure.  And  though  the  letter 
might  have  been  written  before  Thomas  heard  that  the  fliip 
was  on  (hore,  yet  he  knew  (he  was  abfolutely  loft  before 
he  Jent  it ;  and  he  had  full  opportunity  to  fend  an  ac- 
count of  the  lofs.  If  Thomas  was  not  guilty  of  frautf, 
at  leaft  he  was  guilty  of  great  negligence ;  and  either 
way,  or  even  if  Thrniai  was  quite  innocent,  the  policy 
was  void/'  Mr.  Juftice  BtdUr  faid  ; — "  Though  the 
phintiff  were  innocent,  y^t>  if  he  take  his  information 
from  his  agent,  and  his  agent  be  guilty  of  a  mifre- 
prefentatton,  the  principal  muft  fufFer ;  for,  where  one 
of  two  innocent  perfons  muft  fuffer  by  the  fraud  or  neg- 
ligence of  a  thirds  the  lofs  (hall  fall  on  Iiim  who  gave 
him  credit.** 


Sea.  n. 

When  a  Reprefent  ation  Jhall  be  deemed  to  be 

fufficiently  true. 

It  n  loiScitm  if  A  reprefentation  being  only  matter  of  collateral  infor- 
be  7roe  in  fit.  mation,  it  is  fufficient  if  it  be  true  infubftanee^  and  its  not 
/•*<*•  being  inferted  in  the  policy  in  the  form  of  a  warranty,  is 

looked  upon  as  a  proof  that  the  infurer  does  not  require  it 

to  be  ftri£Uy  and  literally  true. 
TmwfHi  V.  fTmi*       Thus  i'^£\iejirfi  underwriter  on  a  policy  had  this  in- 

'     ftrufiion  (hewn  to  him  j— *  3500 1.  upon  the  (hip  Julius 

A  repT.-fentition    <  Q^j^j^  f^j^  Halifax^  to  touch  at  Plymouth,  and  any  port 

<•  and  ao  men;'*  «  in  America.     She  mounts  1 2  guns  and  20  men  ."-—To  the 

JUJea  with  10  pwf«*^  defendant  and  the  other  underwriters;  (he  was 

eirrbgeguni,  6  renrcfcntcd  generally,  as  a  Jhip  of  force.      The  inftruc- 

and II  boys:—  tions  wcTC  dated  the  28th  of  June  1776,  and  the  ihip 

^Sltf  '^foJce*  ^^^^  *^  ^3^  ®^  J^^y  following.  But  at  the  time  the 
tbaa  12  men,  policy  wa9  efic£)ed,  there  were  neither  men  nor  guns 
t be  rcprcfaTuk.  on  board.  The  ihip  was  captured  j  and,  at  the  time  (he 
ftTybL^  "*      ^**  taken,  (he  had  on  board  10  carriage  guns>6  fwivcls^ 

16  men  and  ii  bo^s^  wluc^  were  mo^e  thap  e^uivdent 

tt 
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• 

to  12  carriage  guns  and  co  men,  in  point  of  ftrength  and 
f:onveniencCy  and  for  the  purpofe  of  refiftance;  and  it 
was  proved,  that  in  merchant  £hips,boys  always  go  under 
the  denomination  of  mpn. — It  was  objefikcd,  however,, 
that  guns  meant  carriage  guns,  not  fwivelsj  and  that 
men  meant  ablefeamerif  exclufiye  of  boys. — But  the  court 
was  of  opinion,  that  had  this  reprefcntation  of  the  (hip's 
force  been  a  luarrafity^  the  defence  muit  have  prevailed  } 
becaufe,  though  there  were  more  than  20  men  in  the 
underftanding  of  commercial  men,  yet  there  were  not 
in  fiXil  J  2  carriage  guns :  But  this  being  a  reprefenfation 
and  not  a  warranty,  and  the  (hip  having  a  gtcatcr  force 
than  if  flje  had  had  1 2  carriage  guns,  the  reprefcnta- 
tion was  true  \i\  Juhfianccy  and  there  was  no  fraud  {a). 

If  a  reprefcntation  (hew  that  a  kfs  voyage  is  intended   TftbevoyagcW 
than  that  which  is  defcribed  in  the  policy  ;  yet,  if  there   jeu  than  the 
be  no  fraud,  and  the  voyage  aftually  performed  be  within   ""PS^  but^rt^ 
the  policy,   though  greater  than   that  mentioned  in  the   peifojmcd  be 
reprefcntation,  it  will  be  protedied  by  the  policy.  be'Vote^ed.^ 

As    where  an  mfurance    was  made,   *  At    and  from   Bixt  v.  FUtektr, 
'  Port  L' Orient  to  the  Ifles  of  France  and  Bourbon,  to  all   *l  ^'  ^' 
^  or  any  ports  or  places  whatfoever  in  the  Eaff  Indies^ 


•  Chinoy   Perfta^  or  elfewherc  beyond  the   Cape  of  Good  « p^iky'^ff dt- 

*  Hope^  from  place  to  place ;  and  during  the  (hip's  ftay  and   J"*^^^'^  ** 


^  trade,  backwards  and  forwards,  at  all  portg  and  places,  the  ljlf$  ^ 

«  and  until  her  fafc  arrival  back  at  heriaft  port  of  dif-  l^^^i^^'i 

*  charge  in  France.* — In  an  aft  ion  bn  this  policy,  it  ap-  /"i  ■"f'  durinf 
pearcd  on  the  trial,  that  when .  the  pplicy  was  fub-  and  trad/,  uL 
fcribed,  there  was  a  flip  of  paper  wafered  to  it,  and  ^^^'ji'j^'^ 
(hewn  to  the  underwriters,  on  which  was  written  the  fol-  to  Af«ir/r4,t^ 
lowing  reprefcntation :  ^  The  ihip  has  had  a  complete  i^ndiAtrty^  *• 
'  repair,  and  is  now  a  fine  and  good  veflcl,  three  decks,  ^JJj  j]^,^?*^ 

*  intends   to  fail  in  September    or    OBober    next  5    is  to  Franc*  to  pOHm 

*  go  to  Madeira^  the  Ifles  of  France^  Pondichertjy  Gsina^  ibe  vuyssem 

the  repreJDrllta. 
■  .  I  ■       p        yi.  I  ttoD  be  left  thas 

thatinthepolicfy 

{a)  This  fecmed  to  be  the  opinion  of  Lord  Mansfield  and  the  ^'|}j)j^J2T^f  • 

court ;  though  the  principal  ground  of  the  judgment  was^  that  within  the  po. 

almoll  all  the  underwriters  confidercd  the  (hip  to  be  a  fhip  with-  |»*7»"  P"**«^ 

out  force,  and  the  premium  fnited  to  fuch  a  riik. 
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« Ae  ytis  of  Tmte$  and  VOrunt!^  The  fliip  faUcd 
on  the  6th  of  December  17765  arrived  at  Pandicberry  the 
%3i  of  yii/)^  1777  >  continued  there  till  the  23d  of  Ju* 
gufl ;  wheni  inftead  of  proceeding  to  China^  {he  failed  for 
BengiJ^  where  (he  pafled  the  winter ;  and>  having  there 
undergone  confiderable  repairs^  returned  to  Fondicherrj 
early  in  1778  ;  from  whence,  having  taken  in  her  home- 
ward cargo,  (he  failed  for  VOrient  \  but  was  captured 
on  that  voyage  in  October  in  that  year.  It  appeared  that 
ilie  fpent  much  more  time  than  is  ufual,  in  her  vopgei 
to  and  from  Beftgal,  ^zving  touched  and  flayed  at  feveral 
places  both  in  going  and  returning,  and  that  the  difierence 
of  infurance  is  one  per  cent,  going  to  Bengal  and  not  to 
China, — It  was  contended  on  the  part  of  the  defendant, 
that  the  reprefentations  reftrained  the  voyage  infured  to 
the  limits  therein  fpccified  ;  and  fome  letters  were  readj 
which,  it  was  faid,  raifed  a  prefumption  that  the  ne<« 
ccffity  of  going  to  Bengal  was  merely  a  pretence  dcvifcd 
after  the  capture, — Lord  Mansfeld  told  the  jury  in  fub- 
ftance,  **  That  the  (irft  queftion  was,  whether  the  policy 
was  void  on  account  of  mifreprefentation,  which  mud  be 
fraudulent,  that  is,  falfe  in  a  material  inftance,  in  refpefl 
to  the  rifk  run  \  that  the  reprefentation  meant  to  fay ; 
<<  I  will  have  this  underllood  as  my  prefent  intention ; 
«*  but  I  will  have  it  in  my  power  to  vary  it ;"  that 
fraud  is  found  out  by  the  materiality  of  the  point  it  is 
charged  in ;  and  if  they  thought  that  this  was  a  wilful 
mifreprefentation  to  avoid  paying  the  one  per  cent,  the 
defendant  would  be  entitled  to  a  verdi^i  :  But  if  no  fraud 
was  intended,  and  the  real  intention,  at  the  time  of  the 
reprefentation,  was  to  go  to  6£m0,  the  plaintiff  wouM  be 
entitled  to  a  verdi£l ;  for  the  infured  might  change  his 
intention  and  go  to  Bengal^  that  voyage  being  clearly 
protected  by  the  policy,  which  being  exprcfled  in  more 
comprehenfive  terms,  gave  a  greater  latitude  than  the 
reprefentation." — The  jury  accordingly  found  for  the 
plaintiff  {a)n 


(«)   Some  part  of  this  fumming  up  is  taken  firom  Mr.  Part% 
sete  of  this  jcafe,  which  differs  materially  from  DougUt. 

Even 
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Even  if  a  rcprcfentation  as  to  the  courfe  of  the  voy-  If  a  reprefenu. 
age  be  literally  untrue,  yet  if  it  be  made  in  conformity  l'^^^  Tt  wm  not 
to  an  eftabliflied  ufage  of  trade,  and  no  perfon  be  deceived  ?;<>•<'  !*»«  ?«*»?> 

\  r  •  •         .  f  •      t_       '^  ****  infurer  be 

by  it,  and  the  voyage  meant  to  be  performed  be  withm  the  not  deceived  kj 

policy,  it  will  not  avoid  the  contrad:.  '^ 

Thus  : — An  infurance  was  made  on  goods  on  board  a  fianeki  ▼.  fUu 

Swedl/b  fliip.  <At  and  from  London  and  Ramfgate  to  Nantz^  ther^Dmig^t. 

«  with  liberty  to  call  at  OJlend ;   being  a  general  (hip  in  A  (hip  infured 

*  the  port  of  London  for  Nantz* — ^The  (hip's  clearances,  Santx,  with  li- 

and  other  papers  from  the  cuftom-houfe  in  London jy^ere  ^'^J^,^^^^ 

I-     ^rx/t      ,       ,     1  t  ,  n  '         t  i-       *'  0/end,  clean 

made  out  for  OJtend  only^  but  the  goods  were  Ihipped  for  out  for  ojtemd 
Nank  5  and  the  (hip  was  intended  to  go  dircBly  to  that  ^'^J;  ^^TT 
place,  without  going  to  Oflend,     Bills  of  lading  in  French,  Aii»/as,with  bilU 

b^  .of  i*ding|  pur<* 

dated  the  i8th  of  July  1778,  were  figned  by  the  captain  porting  tu  h% 

in  London,  but  purporting  to  be  made  at  O/fend^  expreff-  ^l^j  ^l  iJ*|^ 

ing  that  the  goods  were  fhipped  there,  and  were  to  be  fopdi  had  been 

delivered  at  Nantz.     The  policy  was  fubfcribed  on  the  oKi«*to^bc1ble 

5th  of  July,  and  the  goods  were  (hipped  between  the  toiwport£j^/j,i 

a4th  of  July  and  the  17  th  of  Augufl.     The  proclamation  at  ojlemd  dutiea, 

for  making    rcprifals  on  French  (hips   was  publilhed  on  JjJ^  it*  ht.?oSr 

the  3 1  ft  of  July,  Two  underwriters  figned  the  policy,  after  duties  going 

^e  proclamation,  at  the  fame  premium  given  before.   ITie  ^jJ/H^xhii 


captain,  as  foon  as  he  failed,  dcftrojred  the  papers  he  had  *  cooftaat  prac*  • 
from   the  cuilom-houfe  in  London,     The  (hip  failed  on  to  all  concerned 
the  24th  of  Auguft,  and  was  taken  by  the  EngliJb^znA  tt^Jt'^ 
the  gopds  condemned  as  French  property. — In  an  a£lion  underwritert.-- 
on  the  policy,  one  obje£^ion  was,  that  the  (hip  had  been  tention  to  evade 
cleared  out  for  OJiend,  though  (he  was  never  de(igned  ^*ig,**^J;;S|JJ^^^^ 
for  that  place,  which  was  a  fraud  on  the  underwriters }  contraa  illegal, 
that  the  fabrication  of  falfe  and  colourable  papers,  and  j^  effe<^e?bc^ 
the  fuppreffion  of  the  true  deftination  of  the  (hip,  were  (ore,and  the  (hip 

\  ^  having  failed  aN 

circumftanccs  of  fraud,  tending  to  miflead  the  under-  ter,a  war  broke 
writers,  as  to  the  voyage  inrended  to  be  infured,  and  ^ "^'  xhTJ^nA. 
the  nature  of  the  riik. — ^fo  meet  this  objeAion,  it  was 
proved  to  be  the  conftant  pra&ice,  well  underftood  by  all 
perfons  concerned  in  this  branch  of  commerce,  that  all 
fliips,  going  with  goods  of  Bfitt/b  manufadure  to  Pranct^ 
clear  out  for  Oftend,  though  they  do  not  mean  to  go  thither^ 
by  which  the  light-houfe  duties,  which  are  payable  when  the 
voyage  is  known  to  be  dire^y  down  the  channdj  are  faved^ 

and 
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tnd  the  Trench  duties  are    lefs  upon  goods  from  OJleni    . 
than  from  England.     A  fecorid  objefti^n  was,   th^t,  a« 
hoftilitics  were  declared,  after  the  policy  was  figncd,  and 
before  the  (hip  failed,  the  defendant  ought  to  have  had 
notice  that,  he  might  have  excrcifcd  his  difcrecion,  whe- 
ther he  would  chufe,  for  a  peace  premium,  to  run  the 
lift:  of  a  capture  ;  and  it  was  the  duty  of  the  infiired  i6 
give  the  underwriter  informaition  that  the  fliip  continued 
in  the  river  after  the  proclamation.     It  was  alfo  con- 
tended that,  in  time  of  ^ar,  the  exportation  of  enemy's 
property  in  neiitral  bottoms  was  illegal,  and  that  an  ia  • 
furance  on  fuch  goods  was  void. — The  court  were  clearly 
of  opinion  that  the   plaintiff  was  entitled  to  recover. — 
Lord  Mansfield  faid  ; — "  This  verdiG  is  impeached  upon 
two  grounds  j  Firji^  that  there  wa?  a  fraud  on  the  undcr- 
tvriters  in  clearing  out  the  (hip  for  OJiend^  when  flic  was 
never  intended  to  go  thither.     But  I  tliink  there  was  no 
fraud  on  tliem,  perhaps   not   on  any  body.     What  v/-s 
praGifed   in  this  cafe   was   proved   to  be  the  conftant 
courfe  of  trade,    and  notorioufly  fo  to  every  body.     The 
reafon  for  clearing  out  for  OJlendy  and  figning  bills  of 
lading,  as  from  thence^  did  not  fully  appear.     But    it  was 
gueiTed  at.     The  farmers   of  the  revenue  in  France  con- 
nive at  the  importation  of  Engli/Jj  goods,  and  take  Offend 
duties,  rather  than  exa£l  a  tax  which  Amounts  to  a  pro- 
hibition.    But  at  any  rate  this  was   no  fraud    in  this 
•         country.     With  regard  to  the  evafion  of  the  light-houfe 
duties,  tlie  fliip  was  not  liable  to  confifcation  on  that  ac- 
tount  (^r).    The  fecond  objection  is,  that  the  policy  was 

made 

{a)  Though  the  fhip  might  not  hare  been  liable  to  cofififcaticn 
for  evading  the  light-houfe  duties,  yet,  as  one  motive  for  deacw 
ing  out  for  OJlend  was  to  commit  a  fraud  againft  the  laws  of 
this  country,  this  feems  to  be  within  the  reafon  of  the  Cafes  in 
which  the  policy  has  been  holden  to  be  void,  where  the  voyage 
has  been  undertaken  for  illegal  purpofes.  Vid.  ch.  3,  §  I  &  2. 
Ic  ch.  6. — According  to  the  foreign  writers,  a  deviation  it  ex^ 
ciifable,  ff  it  be  to  avoid  a  toll  eftablilhed  contrary  to  the  law 
4f  Rations:  Nania  excufatur Ji  hoc  faceret  caufd json/ervahdi jut 


Ch.X.  §  2.]        Whin /ufficUntly  true.  4*3 

made  before^  and  the  {hip  failed  after,  the  proclamation 
for  reprifals.  But  a  war  was  at  that  time*  expeded  bj 
every  man  in  both  countries ;  the  ambafladors  of  both 
were  recalled  ;  the  fleets  at  fea,  waiting  for  each  other  to 
fight  ;  ^and  the  Pallas  and  Licorne  taken  from  the  enemy. 
It  is  indifferent  whether  the  goods  were  French  or  Englijb: 
The  rifk  infured  extends  to  all  captures;  and  as  the 
fame  premium  was  accepted  after  the  proclamation,  that 
was  paid  before,  it  appears  that  the  war-riik  was  in  view 
when  the  defendant  (igned. — Shall  he  avail  himfclf  of  an 
event  which  increafes  the  rifk,  but  which  he  had  in  con-  ^ 
tempiation  when  he  underwrote  the  policy  ?'* 

Every  reprefcntation  refpefting  the  date  of  the  fliip,  if  H  fce  ftited 
and  the  time  of  her  failing,  is  material ;  and  therefore  ri^d^  f/!u(-on  a 
if  it  be  dated  that  a  (hip  was  ready  to/ail  on  a  certain  day,  ^^^^^a  iJi"^ 
when  in  hSt  fhe  had  failed  the  day  before,  this  is  both  <aii«d»  this  h  « 
a  mifreprefentation  and  a  concealment,  and  will  avoid  doiT^^^^ 
the  policy  (a).  » 

Thus  much  for  reprefentations.  We  will  now  proceed 
to  confider  the  nature  of  concealment,  and  its  eScCt 
iipon  the  contraf^  of  infiirance. 


/uuntf  quia  veSigal  erlt  iHUitum.  Siraecha  de  navib.  p.  3^  a.  8. 
But  if  the  captain  deviate  to  avoid  a  toll  or  duty  lawfully  au- 
thorizedy  this  will  difcharge  the  iofurert.  Si,  pour  Sviter  tm  fc0^e 
legitime  et  auiori^e,  le  capliaine  tecartolt  de  la  vole  ordinaire,  U 
feroit  en  f ante  ;  par  eonfequenty  let  affiureurs  feroUnt  decharges  det 
rlfjuei,     Emerlg,  torn  2,  p.  60. 

(n)    Per  Lord  Mansfield  in  FiWis  v.  Brptton^  at  N.  P.  Park 
it2,  inf. 
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CHAP.    XL 

Of  Comealment. 

rjAVING|in  the  foregoing  chapter,  (hewn  the  neeeffity 
of  a  fuU  and  fair  difclofure  of  all  the  circuraftances  re- 
latingto  the  intended  voyage  which  may,in  anydegree^infl^- 
ence  the  determination  of  the  underwriters  in  andertakin^ 
the  rifk,  6r  in  eftimating  the  premium  i  we  noiw  proceed 
to  the  fubje£l  of  concealment,  which  may  be  confidercd 
under  the  following  heads  : 

L  Of  the  Nature  and  Effe£l  vf  Concealment ; 
II.  WhaiJhaU  be  deemed  a  material  Concealment  \ 

IIL  What  things  need  not  be  difclofed. 


Sect.  L 
Of  the  Nature  and  Efed  of  Concealment. 

Concealment  CONCEALMENP,  or  fupprejjio  verif  is  nearly  allied 

mvoKUtbccoo-     ^^  mifreprefenution,   or  allegatio  falfi^  and  confifts   in 

the  fuppreffion  of  any  faft  or  circumftancc  material  to 
the  rifle.  DtJus  maius  non  tantum  in  #9  efl^  qm  faUendi 
cauja  Afcurl  loquitur  ;  fed  etiam  qui  in/idiose  obfcuri  difflnoh- 
lot  {a).  This,  like  every  other  fraud,  avoids  the  contrad 
ab  initio^  upon  principles  of  natural  juftice.  For,  as  the 
fadis  upon  which  the  ri(k  muft  be  eftimated  generally  lie 
within  the  knowledge  of  the  infured,  or  of  his  agents, 
the  underwriter  muft,  in  moft  cafes,  rely  on  him  for  all 
meceflary  information,  to  enable  him  to  decide  upon  what 
terms  he  will  tak«  upon  himfelf  the  propofed  riik  \  and 


(«)   ff.  1.  43.  k2,  de  dohmalo. 

of 


Ch.  XI.  §  i.J  Nature  of. 

he  computes  the  premium,  and  enters  into  the  contraft, 
in  the  confidence  that  the  infured,  being  fully  informed 
of  all  circumftanccs  relating  to  tlie  intended  voyage,  has 
dealt  fairly  with  him,  and  has  kept  back  nothing  which  it 
might  be  material  for  him  to  know. 

But  it  is  not  merely  on  the  ground  oi  fraud  that  con-  ThougK  it  be 
cealment  avoids  the  contraft  :  Even  a  concealment  which 
is  only  the  efFe(Sl  of  accident,  negligence,  inadvertence, 
or  miftake,  will,  if  material,  be  equally  fatal  to  the  con- 
traft,  as  if  it  were  intentional  and  fraudulent  (a).  Nor 
can  the  infured,  by  tendering  any  increafe  of  premium, 
require  the  infurcr  to  confirm  the  contradl  {b)  j  for,  in 
fuch  cafe,  the  infurer  has  a  right  to  fay,  that  lie  would 
not  have  fubfcribed  the  policy  upon  any  tcrmsy  if  he  had 
been  informed  of  the  circumftanccs  which  were  witliheld 
from  him ;  becaufe  the  rifk  that  was  concealed  might; 
have  occafioned  a  thoufand  others.  His  intention  was  to 
undertake  only  for  the  rifks  that  were  communicated  to 
him  :  But  he  was  deceived  ;  and  that  was  fufficient  to 
avoid  the  contract. 

It  therefore  behoves  the  infured,  from  motives  of  com-   The  infurfd 
mon  prudence  to  inform  himfelf  of  every  fa£l  and  cir-  difcLfe  airre"J 
cumftance  which  may  throw  the  fmallcft  light  on  tine  na-    *'"**  ^^'f*-*"™- 
turc  ?nd  perils   of  the  propofed .  adventure ;    and  he  is 
bound,  by  principles  of  moral  honefty,  to  difclofe  to  the 
infurcr  all  fuch  circumftanccs  with  tlie  moft  unreferved 
candour  and  franknefs. 

But  the  obligation  of  a  ftrift  obfervance  of  goodfaitli  A  material  cor 
is  equally  binding  on  both  parties  in  all  contrads  j  and,  undrrwlilcrfwi 
in  that  of  infurance,  the  underwriUrj  as  well  as  the  in-   *'''*'*'  V^*  ?^^ 
fured,  is  bound  to  difclofe  all  circumftanccs,  within  his 
knowledge,  in  any  degree  affofting  the  rific.     If,  there- 
fore, it  appear   that,   at    the    time  he  underwrote  the 
policy,  he  knew  that  the  fhip  was  arrived  fafe,  the  con- 
tracl  will  be  void  aj  to  him,  and  an  adlion  will  lie  againft 


(a)  Per   Lord    ManrfiM^  in   Carter  v.  Buehm,  i  Bl.  594, 

3  Bur,  1909,  and  in  Rdlciip  v.SchooIlrcJj  iuf.  46S. (3)  Vii 

£mcrii.  torn.  1.  p.  ao,  21,68,  69. 

H  H  him 
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him  to  rccorcr  back  the  premium  (/i).— The  law  of 
Franci  very  properly  goes  further,  and  to  puniih  thig 
fraudulent  attempt,  fubjefls  the  underwriter  to  repay 
the  premium  he  has  thus  unjuftly  obtained,  and  the 
double  thereof  as  a  punifhment  for  his  offence,  and  a 
fatisfaflion  to  the  infured  for  the  ri(k  he  ran  of  being  de- 
•     frauded  (^).  / 

Whtn  a  coneeai-       When  an  agent  caufes  an  infurance  to  be  made  on 
ageoi  U^uuu      ^^  efFcdls  of  his  principal,  whether  in  purfuance  of  a 

particular  order,  or  in  virtue  of  his  general  authority,  a 
material  concealment  by  him  will  avoid  the  contrafi, 
ftough  the  principal  had  no  knowledge  of  the  fa£l  con- 
cealed ;  but  if  the  agent,  ading  bond  fide  under  his 
general  authority,  and  without  any  fpecial  order^  caufe  an 
infurance  to  be  effcfled  for  his  principal,  unknown  to 
him,  and  the  agent  be  ignorant  of  a  lofs  which  had  hap* 
pened,  Falin  and  Pothier,  founding  their  opinion  on  a 
decifion  of  the  parliament  of  Aix  in  1 744,  hold  that  the 
policy  is  good,  though,  at  the  time  it  was  effected,  the 
principal  knew  of  the  lofs  (c).  But  if  the  principal, 
knowing  of  the  lofs,  had  given  an  order  to  get  the  infur- 
ance effefted,  the  contract  would  have  been  void,  though 
the  agent  knew  nothing  of  the  lofs  ;  ncm  ille  qui  mandate 
iflfefactre  videtur. 
Fraud  ii  nor  19         ^g  fraud  is  never  prefumed,  an  underwriter  who  would 

impute  fraud  to  the  infured,  muft  be  prepared  to  prove  it 
.  by  evidence,  according  to  the  maxim,  IncumUt  anus  pro* 
bandi  ei  qui  dicit. 


{a)  Per  Lord  Mfnufield  in  Carter  v.  Boehm^  i  BL  594, 
I  Bur.  1909.——-  [b)  Vid.  VaBn  b.  t.  art.  41.  Petikr  h.  t% 
a.  47.— —(0  f^^^"^  ^*  ^*  ^^  41*  Potbier  h.  t.  n.  20. 


Sea 
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Sea.  II. 
What  Jhall  be  deemed  a  material  Concealment. 

EVERY  faft  and  cxrcumftance  which  can  poffiWy  in-  Whatever  le." 
fluence  the  mind  of  any  prudent  and  intelligent  infurcr,  J^^*^'^*  ^^^ 
in  determining  whether  he  wijl  underwrite  the  policy  at  time  ©f  faiii»»f , 
ally  or  at  what  premium  he  will  underwrite  it^  is  material. 
Therefore,  whatever  the   infured  knows  refpeGing  the 
(late  of  the  fliip,  the  nature  of  the  employ  in  which  fhe 
is  to  be  engaged,  the  time  of  her  failing,  the  time  of  her 
expefted  arrival,  &c.  ought   to  be  fully  and   explicitly 
difclofed  \  and  the  keeping  back  any  facl  of  this  fort  will 
be  fatal  to  the  contradi.     In  fuch  cafe,  the  concealment 
fo  vitbtes  the  policy  that  it  will  afford  the   infured  no 
remedy,  even  for  a  lofs  arifing  from  a  caufe  unconnc£led 
with  the  faft  or  circumftance  concealed  j  for  a  conceal-, 
ment  is  to  be  coniidered,  not  with  reference  to  the  event{ 
but  to  its  effieB  at  the  time  of  making  the  contraS  (a). 

As,  where  an  infurance  was  made  on  a  fliip  from  Ply^  Fi/lhv.  Fru^ren, 
mouth  to  Brifloly  and  it  appeared  that  the  broker's  inftruc-  *«  ^  ^'  ^'"** 

tions  dated  that  the  Ihip  was  ready  to  fail  on  the  24th  of       

December,  when,  in  faft,  (he  had  failed  on  the  23d : —  hift'il^nor*  rtatc 
Lord  Mansfield  ruled  that  this  was  a  material  concealment  •''^"*  '***  *'P  ^"^ 
and  mifreprefentation.    He  faid  ; — «<  In  all  infurances  it  is  ihe  i^ih  of  Dr^ 
eflential  to  the  contraft,  that  the  infured  fhould  rcprefent  JJJ^*!^'^  had* f-'u 
the  true  flat.e  of  the  (hip,  to  the  bcft  of  his  knowledge.  *<* .""  *'•«  *3^  • 
On   that  information  the   underwriters  engage.     If  he  riakonceaajem' 
(late  that  as  ayb^,  wWch  he  does  not  know  to  be  true, 
but  only  believes  it,  this  is  a  mifreprefentation.     He  is    • 
bound  to  tell  the  underwriters  truth.     The  material  point 
in  this  cafe,  therefore,  is,  had  the  (hip  failed,  or  was  (he 
in  port?*' — ^The  jury^  upon  this  direftion  found  for  the 
defendant. 


(fl)  Vid.  Seaman  v.  FonneresiUf  ^  Sir.  1183,  inf.  473, 

H  H   2  ^^^ 
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jiAtcUJli  V.  So,  where   a  fliip  iiifured,  'At  and  from  tht  coaft 

N.  P.Ms/  *  of  Jifrica  to  her  lail  difcharging  port  in  the  Weji 
^,""7 — 7       *  Indies^   failed   from  the    coaft    of  Africa^   on  the   2d 

The  infuierf,  '  •' 

ku  iwing  that  of  OclohcVy  and  was  captured  on  the  6th  of  December.-^ 
/W**/  fiom  th«  O'^  tJ^c  2  2d  of  February^  the  owner  received  information 
-coaft   of  ^/r/Vtf   ^3^  ^Q  ^as  well,  and  had  failed  from  Africa  on  the  2d 

on  a  certain  day,       -  ^       ,  •  i        r  •  i       i 

only  ftatcs  ibac  of  Oclober  \  and  on  the  lame  evening  wrote  to  a  broker 

^^'/TonK^xl^ '  ^°  S^^  ^'^  infurance  made  on  her,  adding  thefe  wordo  •, — 

Thi«  is  a  mate-  c  ^3  Qxz  IS  rather  long,  and  we  do  not  think  it  pruden:  to 

rulcoDceatocnr.  ,  ^^^  ^  j^^^^  ^.^  ^^  f^  ^^^^^^^  ^  time.'— •  Wefcxpeft  to 

*  hear  of  her  foon.'  Fearing,  however,  that  if  fome  inti- 
mation were  not  given  of  the  information  they  had  re« 
ceived,  this  might  afFed  the  policy,  they  ordered  the 
.  broker  to  add  to  his  inftruGions,  "  The  a  Love  Clip  was 
«  on  the  coaft  the  2d  of  Off»ber,'*  but  faid  nothing  of  htr 
hzving  failed  on  that  day. — On  the  trial  it  was  objtfted, 
that  there  had  been  a  material  concealment  of  the  true 
.  ftate  of  the  (hip.— Lord  Mansfield  told  the  jury, — "  That 
the  infured  were  bound  to  reprcfent  to  the  underwriters 
all  the  material  circumftances  relative  to  the  (hip  and  the 
voyage  ;  that  if  he  did  not,  though  the  omiflion  were  by 
accident  or  negligence,  the  underwriters  were  not  liable^ 
and  a  firticriy  if  he  fuppreffed  or  mifreprefented  any 
thing  from  fraud  \  that  the  plaintiffs  in  this  cafe,  hav- 
ing concealed  a  material  part  of  tlie  infoimation  they 
rccerved,  it  was  a  fraud,  and  the  infurers  were  not  li- 
able.'*— ^The  jury,  under  this  dircdlion,  found  for  th« 
defendant. 

A  weli-foun^td  Thc  following  cafc,  though  upon  a  mere  queftion  of 
j^fpici9n  of  a      fjj£i     ^\\\   fljg^    ^Q  ^j^jjj   lencth    the    cpurts   will    go 

corccalT\»ent,  ^    ^    ^  o 

■  will  amount  to     upon  a  well-grounded  fufpicion  of  fraudulent   conceal- 

proof  of  fraud.  . 

_.  One  Boo^  at  Greenock,   a  friond  of  the  owner  of  thc 

Sfrware  V,  Dun'         »       n 

/ep,  in  Dom.  fl^ip  Peggy,  and  partner  with  him  in  forac  other  adven* 
178*^.  ^*  *  tures,  was  informed  by  a  perfon  juft  arrived  at  Greencci^ 
^  ,.    ,    ^  ^     that  the  Peggy  was  taken.     Boog  defired  it  might  be  concealed^ 

A  friend  of  the  1     r      r  .  . 

owner  of  a  fnip  and  the  lame  day  had  a  eo^iverfation  with  the  owner's 
Sbftf  in*!''  clerk ;  but  the  clerk  in  his  evidence  dcpofcd,  that  at  no 
toim^  ti^e  part  ot*  that  day  had  he  anv  converfation  with,  or  infor- 

o'xuct'i  clerk  of    *        .  ^  /  1     •       '  1         T. 

li.c  iiiufwriune;   nation  tiom  JJoig,  relative  to  thc    Pt^ggy,   mr  any  hint 

from 
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from  him  or  any  other  perfon  relative  to  the  making  of  any  ">^  ^'»  **^^i*°^  f 
infurance  upon  her,  further  than  Boog's  aiking  himi  *  if  the  owncr,writet 
^  ie  tnew  ivbitber  thin  was  any  infurance  made  upon  her.*  'JJ  ^^VffcAed  •— 
Afterwards  the  clerk,  by  the  defire  of  the  owner,  wrote  Theconceaimem 
to  get  an  infurance  efie£led,  which  he  did  without  ftating  ^^^^^  Jhe  po* 
a  word  to  Ws  mafter  of  the  converfation  with  Booz.^^  ^"^^^^  fuppofins 

.  ^  the  owntr  quite 

Upon  this  cafe,  though  \\  did  not  appear  that  the  owner  innocenu 
knew  of  the   lofs  at  the  time  he  ordered  his  clerk  to. 
write,  yct^it  was  decreed  by  the  Lcrrds  of  Seffion  in  Scot^ 
land^  and   their    decree  was  afterwards  aiErmed  in  the 
Houfe  of  Lords,  that  the  infurance  would  not  have  been . 
madie  if  the  intelligence  of  the  capture  of  the  Peggy  had 
not  arrived   at  Greenock  the   preceding    day;    and   that, 
therefore  the  policy  was  void. 

The  reafon  of  this  decifion  feems  to  be,  that  though 
no  knowledge  of  the  lofs,  at  the  |ime  of  making  the  in- 
furance, was  brought  home  to  the  owner  himfelf,  yet 
that,  what  pafTed  between  the  clerk  and  Boog  mud  have 
i>een  deemed  fuf&cient  proof  that  the  clerk  knew  of  the 
lofs  at  the  time  he  wrote  the  letter ;  and  his  conceal- 
ment of  thiit  was  fufficient  to  avoid  the  policy. 

So, where  the  plaintiff  received,  on  the  24th  oi November^   M^Jnir^^t  r, 
a  letter  from  Lijbon,  dated  the  8th  of  the  fame  month,  J^^J;'^>R«^ 
that  the  (hip  iuas  ready  iofdil^  but  did  not  make  the  in-       — — - — • 
furance  on  the  receipt  of  the  letter,  nor  till  the  ad  of  •fa^fromwhich 
December^  after  the  arrival  of  another  fliip  which  failed  fty,'™Ji,r„y*** 
at  the  fame  time  with  the  (hip  infured,  and  did  not  then  migh^  be  infer- 

-1**1 

communicate  the    contents  of  the  letter  to  the  under-  "  '  "  oiauru 
writers.    Lord  Kenyan  held  this  to  be  a  concealment  which 
avoided  the  policy  {a). 

So  where  the  fhippers  of  goods  at  Berderigge^  on  the  ^//'«  *f  othcw 
30th  of  November  1802,  wrote  to  the  ^onfignee  in  London  Rep.  14.' 
in  thefc  words  :  *  I  think  the  captain  will  fail  to-monow ;  -. 

*  ^         '    The  ownttf 

<  but  flionld  he  not  be  arrived  in  your  port,  you  will  be  3otb  ^ov.  itox, 

•  fo  kind  as  to  make  the  infurance  as  low  as  you  can,  for  figne«*Thau^ih«' 

*  my  account.'    The  coniienee  received  this  letter  on  the  ^^f  "^^  ^npea- 
13th  of  December^  and  the  next  day  efieaed  the  p<Hicy  neit  day  on  a 

voyage,  afujlly 
■>  -      perfoimtd  in 

ff rum  five  to  ten 

(«)  Vid.  HTdJhry.FoJUry  xEJp.  Rep.  407.  ""d  CA«'«'''  wwa,^*,.!" 
'  ».  Anztrjiau,  Ptake,  43.  "'ved  tUI  ibe 

HB3  With-   •3"'  ^"—^•" 
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fliewing  It  It  a   without  communicatinjT  the  letter  to  the  underwriters.  It 
ment.  appeared  that  it  was  not  the  cuftom  for  {hips  to  fail  on 

this  voyage  without  a  fair  wind  \  and  that  it  was  often 
performed  in  four  or  five  days,  and,  when  the  weather 
was  not  favourable,  in  about  lo  days.  The  (liip  did  not 
in  fad  fail  till  the  24th  of  December. — ^Thc  court  held  this 
to  be  a  material  concealment ;  for  the  writer  plainly  fup- 
pofed  that  the  (hip  might  arrive  before  the  letter. 

If,  at  the  time  the  policy  is  efie<3ed,  the  infured  have 

any  reafon  to  confider  the  (hip  as  a  mijfingjbip^  he  ought 

to  difcFofe  iu     With  great  deference  I  am  inclined  to 

doubt  whether  the  following  decifion  be  (Iriflly  conform* 

able  to  this  rule. 

Litthdmlt  V,  ^^  policy  was  efFeSed  at  Whitehaven  on  the  Cumherland 

RepTi'si!    *       from  Barhadoes  to  Liverpool^  purfuant  to  a  letter  of  orders 

T\r~ir    Tl      written  by  a  broker  at  l^iverpool  on  the  8th  of  January, 

from  I  lie  place  of  in  which  he  faid, — *  The  Cumberland^  we  expe£>,  will  have 

one  two'  dayf    *  taken  her  departure  from  Barhadoes  on  the  26th  of  No^ 

brforc,  the  other   «  ^cmher.     The  Barton  failed  on  the  24th,  and  arrived  at 

thicc  nays  after,  i  r>7  \         n      - 

tiic  lisne  frxed  <  Liverpool  on  Sunday  laft  (the  5th  of  January)  \  but  (he  is 
[remi^lfrlK  'coppered,  and  a  remarkably  fleet  veflel.' —It  appeared 
ai..i  Urh  arrive  that  another  veffel,  the  Agreeable^  which  left  Barbadoet  on 
<itiun-tion  on  the  29th  of  November^  had  alfo  arrived  at  Liverpool  on 
^t'^T'^^'^'  f  ^^^  5^*^  ^^  January  ;  but  that  (he  alfo  was  coppered,  and 
i\'t  firft  was  a  remarkably  faft  failer  5  that  an  entry  of  the  arrival  of 
•t'o^?l!r"J!dcr.'*  both  thefe  veflels  on  the  sth  of  January  had  been  made  in 
wrircrs,  bar  not  thc  broker's  book  at  ifv^rp^;  that  the  Cumberland  w2ls 
c,.q^  -Llieid not  not  coppered,  and  was  full  built,  and  a  flow  failer;  and 
clcwLTnt.".***   *^  w^s  f^o"^  ^Y  ^  ^itnefs  for  the  plaintiff,  that  thc  Cum^ 

berland  was  not  confidcred  as  a  mifling  (hip,  and  that  a 
knowledge  of  the  arrival  of  thc  Agreeable  as  well  as  the 
Barton  cpuld  not  vary  the 'premium. — Upon  this  cafe  it 
was  left  to  the  jury  to  determine  whether  the  broker  at 
Liverpool  had  fraudulently  fupprefled  the  arrival  of  one  (hip 
when  he  communicated  the  arrival  of  the  other. — ^Thc 
jury  found  a  verdicl  for  the  plaintiff,  and  upon  a  motion 
for  a  new  trial,  the  court  held  that  the  jury  alone  could 
decide  whether  the  arrival  of  the  Agreeable  was  a  ground 
for  confidering  the  Cumberland  as  out  of  time  or  not. 
OKfervntimii  on        Upon  this  cafc  one  would  be  inclined  to  alk,  why  was 

the  policy  cffeaed  at  ff7>itebaven,  and  not  at  Liverpool^ 

and 
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and  why  the  bfoker  communicated  to  the  underwriters 
the  arrival  of  the  Barton,  which  failed  two  days  before^ 
and  not  that  of  the  Agreeable,  which  failed  tlirec  days 
after,  the  time  fixed  for  the  failing  of  the  Cumberland? 
Without  fatisfadlory  anfwers  to  thefe  queftions,  it  were 
impoflible  not  to  entertain  fome  fufpicion  of  fraud  ;  an4 
therefore  the  cafe  feems  to  have  called  for  reconCderation. 

It  is  in  fome  cafes  neceflary  to  {late  to  the  underwriters  If  affiip  ittab« 
the  naturs  of  the  fervice  in  which  the  fliip  is  to  be  em-  f"v*ke  ^f  ^u* 
ployed  ;  and  if  this  be  attended  with  any  extraordinary  ^^^^  danger,  thu 
<ianger,  the  concealment  of  it  will  avoid  the  policy.    •        to  tne  infufcri* 

Bmerigon  {a)  reports  the  following  decifion  to  prove  tliis 
propofition. — A  (hip  was  chartered  by  the  commifTaries 
of  the  French  army,  and  the  owner  caufed  her  to  bcin- 
fured,  without  mentioning  the  nature  of  the  fervice  flic 
was  to  be  employed  in,  which  was  very  likely  to  be  at- 
tended with  extraordinary  rifle  :  In  faft  the  commifTaries 
were  under  the  orders  of  the  commanding  officer,  in  the 
execution  of  which  the  fliip  was  loft. — It  was  decreed  in  the 
Parliament  oiAix  that  the  infurers  were  not  anfwerable. 

It  is  advifeable  for  the  broker  or  agent  to  difclofe   all    A  material  con- 
he  knows  refpe£Hng  the  propofed  adventure,   and   not  tboughthe broker 
prefume  to  exercife  his  own  judgment  upon  the  mate-    ^^'.^  '*  immi- 
f  iality  of  any  part  of  it ;  for  if,  in  reprefenting  the  ftatc 
•f  the  fliJp,  and  the  laft  intelligence  concerning  her,  he 
do   not  difclofe  the  whole,  and  what  he  conceals  fliall 
appear  to  be  material,  the  contraft  will  be  void,  though  '' 

the  concealment  was  without  any  intention  of  fraud, 
and  merely  becaufe  he  thought  the  matter  concealed  imma^ 
terial{b). 

Even  doubtful  rumours  refpeiling  the  fafety  of  a  fhip   Even  doubtful 
which  is  meant  to  be  infured  « loft  or  not  loft;'  how  little  TtH^tl'^^^ 
credit  foeyer  the  owner  himfelf  may  give  them,  ought  to   *^«**«poug'ni  to 
be  faithfully  difclofed  to   every   underwriter;   and  the 
withholding  fuch  information  will  avoid  the  contradl. 

As  where  a  man,  having  a  doubtful  account  that  a  fliip,   ^*  ^'/«  ^• 
like  one  belonging  to  himfelf,  had  been  captured,  caufed   W,  170. '      ' 


(a)  Tom.  I.  p.  17a. (i)  PerCuf.  iii5&Viy  r.fFUimfim^ 

JDot(g.  396. 
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LB.  I. 


^tmnnn  v.  T%n» 
nrr^nuy  at  N.  P. 
2  5/r.  11S3. 

The  owner  hay- 
ing received  uk- 
certain    intc  \  i- 
i;eiicr  of  a  (hip 
bring   loft   ill  a 
Aornii  grr»  hor 
infuicrl,  without 
(iifcU'fing  tiiift 
inturinatioii  : — • 
The     policy     is 
void ;  and 
tloiigh  ihe  flii? 
is  well  afrer  the 
ftorniy    ytt    the 
iniuier  (hall  not. 
he    anfweijhie 
for  a  Cubicc^uent 
capture. 


T'le  nem-com- 
plinnce  with  an 
ordinance, 
though  itbecon- 
tnry  to  the  law 
of  n.itiurs, 
oij;;!  t  to  be  dif- 
cLud. 


liis  fliip  to  be  infurcd,  without  giving  any  notice  to  the 
unden^ritcrfJ  of  what  he  had  heard. — la  this  cafe  it  was 
determined  that  the  infurance  was  void ;  for  though  the 
infured  h?.J  no  ccruia  intelligence  that  his  fliip  was 
taken ;  yet,  if  he  had  fairly  difclofed  what  he  had  heard, 
it  mud  be  fuppofed  that  the  underwriters  would  at  lead 
have  infifled  on  a  higher  premium,  if  they  would  have 
infured  at  all. 

Such,  indeed,  is  the  abhorrence  in  which  the  law  holds 
fraud,  that,  thougli  the  misfortune  which  the  intelligence 
concealed  might  have  given  reafon  to  apprehend,  never 
happened,  ftill  the  contraft  will  be  void. 

As  where  an  infurance  was  made  on  the  Clip  Davy  on 
the  25th  of  AttgttJ}^  and  it  appeared  that  the  agent  for 
the  infured  had  received  a  letter  from  Cczvcs  two  days 
before,  dated  the  21ft  of  Auguflj  wherein  the  writer 
informed  him,  *  That  he  had  been  in  company  with  the 

<  Davy  on  tlie  12th,  and  at  midnight  loll  fight  of  her 

<  all  at  once ;  that  fhe  was  leaky  the  day  before,  and  the 

<  next  day  there  was  a  hard  gale.' — It  appeared,  how- 
ever, that  the  fliip  continued  on  her  voyage  till  the  19th, 
when  (he  was  taken. — Here,  though  there  was  no  pretence 
of  any  knowledge  of  the  actual  lofs  at  the  time  of  the  in- 
furance, •which  was  made  in  confequence  of  a  letter,  re- 
ceived the  25th  of  ylugujly  from  the  owner  abroad,  dated 
the  27th  of  Jiine-y  yet  it  was  hold?n  by  Lord  C.  J.  Ler^ 
that  this  was  a  concealment  which  avoided  the  policy,  and 
that  it  was  not  material  that  the  lofs  was  not  fuch  as  the 
letter  imported  j  for  a  concealment  is  to  be  confidercd 
with  reference  to  its  effefl:  at  the  ih:e  cf  the  ccniran^  and 
not  to  be  judged  of  by  fubfequent  events.  He  therefore 
thought  this  a  (Irong  cafe  for  the  defendant,  and  the  jury 
found  accordingly. 

In  the  cafe  of  Alayne  v.  Walter ^  which  we  have  al- 
ready noticed  [a)y  it  appears  that  by  a  French  ordinance, 
all  (hips  were  declared  liable  to  capture,  whereof  the 
fupercargo  fnould  be  the  fubje£i  of  a  ftate  at  war  witli 


{tt\  SU5.397. 
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ranee ;  and  it  fcems  to  have  been  the  opinion  of  Lord 
Mansfield^  that  though  this  ordinance  was  contrary  to  the 
law  of  nations,  yet  that,  if  a  neutral  infured  knew  of 
fuch  an  ordinance,  and  had  not  complied  with  it,  he  was 
bound  to  difclofe  this  circumftance  to  the  underwriters, 
and  the  withholding  it  would  have  been  a  fatal  con- 
cealment. 

I 
Sea.  IIL 

What  things  need  not  be  difcUfed. 

BUT  either  party  ntay  be  innocently  filent  as  to  many 
rnatters  which  are  open  to  both,  and  upon  which  they 
may  both  exercife  their    judgments,     Aliud  eft  celare^  •  ciur^^i  rule. 
aVtud  tacere :  Neque  enim  id  eft  celare  quicquid  reticeMS  \  fed 
eum  quod  tu  fciaSy  id  igncrare,  emelumenti  tut  caufd^  velis 
eosy  quorum  interftty  idfcirc  {a).     This  definition  of  con-   How  under- 
cealment,  reftraincd  to  the  efficient  motives  and  precifc  "°*^' 
fubjeft  of  any  conlraft,  will  generally  hold  to  make  it 
void  in  favour  of  either  party  who  is  miOcd  by  his  igno- 
rance of  the  thing  concealed. 

The  infured  may  be  innocently  filent  as  to  what  tile  jhe  infurcd 
underwriter  knows  as  well  as  he,  however  he  may  have  ^^?^  "**'  <iif<^iof« 

'  '  wnat  tnc  under- 

come  by  his  knowledge  :  Scientia  vtrinque  par  pares  cofi"  wriier  knows,  or 
trahentcs  facit.     The  infured  therefore  needs  not  mention  °"^^^  ^^  *^"°^' 
what  the  underwriter  ought  to  knew,  what  he  takes  upbn 
himfclf  the  knowledge  of,  or  what  he  waves  being  in- 
formed of.     The  underwriter  needs  not  be  told  what  lef-  -^^  ^^^^  XtUCcM 
fens  the  rifk  agreed  upon,  and  is  underftood  to  be  compri-  ^^«  'ifl'- 
fed  within  the  exprefs  terms  of  the  policy.     He  needs  ^^^   ^^^^ . 
not  be  told  what  is  the  refult  of  political  fpcculations,  pickf  uffpccuia- 
or  general  intelligence :  For  inftance,   he  is  bound  to  . J^  ' 

^  o     ^  '  Nor  what  the  m- 

know  every  caufe  which  may  occafion  natural  perils  \  as  furer  is  prerunu ^ 
the  difiiculty  of  the  voyage ;  the  variation  of  fcafons  ;  the 
probability  of  Hghtning,  hurricanes,  &c. :  He  is  bound 
to  know  every  caufe  wliich  may  occafion  political  perils ; 
from  the  rupture  of  ftates,  from  w4r,  and  the  *  various 
operations  of  war :  He  is  bound  to  know  the  probability 
of  fafcty  from  the  continuance  and  return  of  peace,  from 

(a)  Sic.  de  off,  L  3.  c.  la,  13, 


to  know. 


474  Of  CmcealfMnU  []B.L 

the  imbecility  of  the  enemy,  the  weakncfs  of  their  coun* 
iCik,  or  their  want  of  ftrength. 

If  an  underwriter  infure  private  fliips  of  war  from 
ports  to  ports,  and  from  places  to  places,  any  where ; 
he  needs  not  be  told  the  fecret  enterprizes  Bpon  which 
they  are  deftined ;  becaufe  he  knows  that  fome  expedi- 
tion muft  be  in  view ;  and,  from  the  naiure  of  die  cafe, 
he  waves  the  information.  If  he  infure  for  a  certain 
term,  he  needs  not  be  told  any  circumftance  to  fhew  that 
the  rilk  may  be  over  in  lefs  time  :  Or  if  he  infure  a  voy- 
age, with  liberty  of  deviation,  he  needs  not  to  be  told 
what  tends  to  Ihew  that  there  unll  be  no  deviation. 

Neither  is  it  neceffary  to  communicate  to  the  under- 
writers that  the  fliip  infured  is  foreign  built,  though  this 
enabled  her  to  fail  without  convoy,  and  without  a  licence 
to  do  fo,  being  within  the  exception  of  the  ftat.  38  G.  III. 
c  76,  §  6  }  it  being  the  bufinefs  of  the  underwriter  to 
obtain  this  information  for  himfelf  (0^. 
Ifv  things  J^len  areue  difierently  from  natural  phenomena  and  po- 

which  are  equal-     ^  °  . 

\j  open  to  both  litical  appearances :  They  have  different  capacities,  dif- 
'"^'  ferent  degrees  of  knowledge,  and  different  intelligence  ? 

But  the  means  of  information,  and  judging  upon  thofe  fub- 
jeAs  are  open  to  both :  Each  profefles  to  a^  from  his 
own  fagacity ;   and  therefore  neither  needs  to  communi- 
cate to  the  other. 
Thofe  thingt  The  reafon  of  the  rule  which  obliges  the  parties  to  a 

dlfctofed,  which  mutual  difclofure  of  all  material  information^  is  to  pre- 
the  one  privately  yent  fraud  and  promotc  good  faith :  But  it  is  applieable 

knowty  and  the  -.<./^.  %  e    \  ^ 

•Cher  hat  no  rea-  to  fuch  fa6ls  oniy  as  Vary  the  nature  of  the  contract, 
U^  !•  fufpea.  ^ich  one  party  privately  knows,  and  the  other  is  igno- 
rant of,  and  has  no  opportunity  of  knowing,  nor  any 
reafon  to  fufpe6l.  The  queftion,  therefore,  in  cafes  of 
concealment,  muft  always  be,  whether  there  wasj  under 
all  the  circumftances,  at  the  time  the  policy  was  under- 
written, a  full  and  fair  ftatement,  or  a  concealment :  Frau- 
dulent,  if  defigned;  or,  though  not  defigned,  varying 
materially  the  objedi  of  the  policy,  and  changing  the  riik 


Gh.XL  S  3.]    When  need  not  be  difelofed.  ^y^ 

underftood  to  be  run  {a) ;  and  in  both  cafes  avoiding  tho 
contrafl. 

It  is  a  rule>  that  it  is  unnecefTary  to  make  any  com-  Thert  iMcdi  W 
munication  or  difclofure  of  that  which  the  infured  un-   "•  /'«♦»?«"  »*• 

prtuQtauoB  at 

dcitakes  for  by  a  warranty  exprefs  or  implied ;  and  there*  t«  tii«  ftate  of 
fore  it  is  not  neceflary  that  there  (hould  be  any  repre*  ^^ 

fentation  as  to  the  ftate  or  condition  of  the  (hip  previoully 
to  the  c£R:Aing  of  the  policy  ;  becaufcj  in  every  contraft 
of  infurance^  there  is  an  implied  warranty  that  the  {hip  it 
fea-worthy. 

Thus:— An  infurance.  was  made  on  a  ihlp  and  cargo  Sh-ibnd^. 
from  Madeira  to  Cbarlejtown. — ^In  an  adion  on  the  policy  j[)^er Hil.  ^xiix 
for  a  lofs  by  capture^  it  appeared  that  the  captain  had  MS — S.  C 
written  two  letters  from  Madeira  to  the  owner,  dating     *"  '  **'' 


that  the  {hip  had  been  very  leaky  on  her  voyage  thither,  J;^'^"^defc,ij! 
and  that  the  pipes  of  wine  had  been  half  covered  with  ing  the  bad  iiaM 
water:  But,  in  anfwer  to  this,  it  was  proved  that  the  ^v«rJv©yafeJ| 
leak  had  been  completely  (topped  before  the  (hip  failed  "^^^  »***  ^ 
from  Madeira.'-^lt  was  infiftcd,  however,  that   the  not  derwrittn  in  a 
difclofing   the   two  letters  was  a  material  concealment  {j^y^*****"^ 
which  avoided  the  policy.*— Lord  Mansfield  told  the  jury, 
that  there  w^s  no  neceffity  to  communicate  the  letters  to 
the  underwriter,  or  to  (hew  the  condition  of  the  (hip  or       ^ 
cargo  at  the  end  of  the  former  voyage.     **  It  is  true,** 
faid  he,  *<  that  there  (hould  be  a  reprcfentation  of  every 
thing  relating  to  the  rilk,  which  the  underwriter  has  to 
run,  except  it  be  covered  by  a  warranty.     But  it  is  a 
condition,  or  implied  warranty,  in  every  policy,  that  the 
lliip  is  fea-worthy ;  and  therefore  there  is  no  neceffity 
for  a  rcprefei^tation  of  that  (^).    If  (he  fail  without  being 
fea-worthy,  the  policy   is  void.     The  letters  might  be       , 
material  evidence  to  (hew  that  the  (hip  was  leaky  in  her 
outward  voyage ;  and  if  nothing  had  been  done  to  her 
at  Madeira^  there  would  have  been  ground  to  fuppofe 
that  (he  was  not  fea-worthy  when  (he  failed  from  thence. 
But  it  now  appears  that  the  leak  was  (lopped,  and^  that 


(a)  Per  Lord   Mamfield  in  Carter  v.  BoehtUp    I  BI.  594, 
J  Bur.  1909.— ^(^)  VidJop.  154. 
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(he  was  in  good  condition  before  ihe  failed  from  Maiei-' 

ra  .'*' — Accordingly  there  was  a  verdidl  for  the  plaintiff! 

Tlitrt  tra  dif-  It'cannot,  however,  be  denied  that  there  arc;  dificrent 

l^a-worthinefs,     degrees  of  fca-worthine£i,  which  it  may  be  material  for 

rJ*'-i '^  •         Ae  infurcr  to  know;    and  which,  when  known,  mav 

Knuwny  may  ^-      -^  ••  .  • 

affcA  the  late  of.  gteS^y  influence  his  mind  in  eftimating  the  riik  and  cal- 
' '         dilating  the  amount  of  the  premium.     One  (hip   may 
fairly  be  thought  capable  of  performing  a  given  voyage, 
and  may,  to  a  common  intent,  be  deemed  fea-worthy 
wifh  rcfpeci  to  that  voyage;     Another  may  Le  in  a  con. 
ditioh  to  encounter  much  greater  (trefs  of  weather,  and 
cdnfequently  to  furvive  where  the  former  muft  perifli. 
No  underwriter,  therefore,  knowing   the  diiFerence  be- 
tween thefe  two  (hips,  would  infure  them   at  the  fame 
Yet  no  iiigrcdi-  premium. — Yet,  as  there  is,  in  every  policy,  an  implied 
wjrthiiitf/ncedi  warranty  that  the  (hip  is  fea-worthy,  it   is  unnece(niry9 
be  di.ci.fc<i,  un-  in  thc  firft  inftancc,  to  difclofe  any  thing  that  forms  an 

Ms   It  lie  call'd    .  ,.  .      ^  i-       r  »r   •     r  •  i 

f^r,  t;iQugh  a      mgrqdieut  m  lea-worthmets.     If  mfornyation  be  parti cu- 

T^^Xr^""'  ^^^^y  ^^^^^^  ^°^'  ^^  *"''^^^^  *^  ^^""^  ^  difclofe  truly 
«•:':•;  '^ou'M  what  he  knows  upon  the  fubjcft;  and,  in  fuch  cafe,  hia 

iii-ra.        ^       withholding  any  material  fad  or  circumftance  would  be 

fraudulent,  and  confequently  fatal  to  the  policy.     But, 

provided  the  (hip  be  in  faft  fca  -worthy,  it  is  unneceflary 

to  communicate,  unfought,   a  circumftance,   which,   if 

difclofed,  v/ould  have  had  the  effecl  of  enhancing    thc 

premium. 

Jhy'tLwd  k  anr.       As  whcrc  the  fliip  Eliza  was  infured  from  Trinidad  to 

£a/,  %o!  London^  and  having  failed  on  her  voyage,  ftruck  upon  a 

-^ :     ,     reef  of  roc  ks  off  Tota^Oy  and  was  fo  much  damacred  that 

The  captain  oi  a  *     .  ** 

fliip,  infur-d  fhc  was  obliged  to  put  into  Martitiiquif  wb^re  (he  was 
zI^o;7,wri(eMo  found  to  be  unfit  to  proceed  without  repair,  which  could 
his  owners,  mat  not  be  had  there.  In  an  aSion  on  the  policy,  it  appeared 
furvcycd  tn  a:-  that  the  Captain,  after  his  arrival  at  Trinidad^  wrote  to  thc 
7djJ''^^^  plaimilfs,  informing  them  of  his  lafc  arrival  from  Ltver^ 
(cndMKr'fuivcy,  ^^/-   «<  that  hc  hiid  got  his  (hip  very  clean  and  all  caulk- 

JIry^;J.^It^^i"not'  cd  ;  that  flic  was  in  very  good  order,  but  that  hc  had  had 
ucceajr/  to  dif-  ^  furvey  on  her,  on  account  of  her  bad  charafler,  there 

clofe    this   letter  '  r        r     *    t.      »      i  i  • 

and  furvry  to  thc  bcTng  but  little  encouragemcnt  tor  treignt ;  that  thia 
undcrwrucij.       letter  was  accompanied  by  the  furvey,  which  was  perfcflly 

fatisfaftory,  ;)A\  xKc  {urvcyors  agreeing,  that  thejhip  was 
fufficlent  to  takt  in  hit  corjo  and  proceed  to  at\'^  ^^it  \n  Great 
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Britain  with  fafety  ;  that  on  his  arrival,  he  applied  to  a  v 

Mr.  Mitchell  for  freight,  which  he  declined,  becaufe  the 
captain  of  an  African  (liip  had  offered  to  take  a  cargo  at  a 
lower  freight  J  and  had  informed  him  that  the  Eliza  was  a 
▼ery  old  (hip,  and  had  a  very  bad  chara^er ;  in  confe- 
quence  of  which  the  captain  had  the  furvey  made  in  oirder 
to  fatisfy  Mitchell. — It  was  contended  on  behalf  of  the  de- 
fendant, that  the  policy  was  void  by  the  concealment  oT 
the  letter  dating  the  furvey  at  Tritiiddd  on  account  of  the 
fliip'fi  bad  chara(^ter ;  and  it  was  proved  that  when  a  fuf- 
▼ey  has  been  made  ih  the  fFe/t  Indies^  it  was  the  conftant 
practice  to  difclofe  that  circumftance  to  the  underwriters^ 
whatever  the  refult  of  fuch  furvey  might  have  been ;  and 
that  this  never  failed  to  enhance  the  premium  \  and  that 
fome  would  not  underwrite  on  any  terms,  on  account  of 
the  general  inaccuracy  of  fuch  furveys,  the  taking  of 
which  always  indicated  a  doubt,  at  lead,  in  the  minds  of 
thofe  concerned,  which  made  the  (hip  always  fufpeftcd.- 
The  court,  however,  being  of  opinion  that  the  infured 
were  not  bound  to  communicate  to  the  underwriters  the 
letter  or  the  furvey,  determined  that  the  plaintiffs  were 
entitled  to  recover. 

When  an  infurance  is  to  be  made  on  a  homeward    ^*  ^««««  fuiEci. 
voyage,  it  feems  to  be  fufEctent  to  make  a  full  and  true   true  ftate  of  the** 
reprefentation  of  the  ftate  the  (hip  was  in  at  the  time  the   ^^  i,!^eUilcM« 
laft  intelligence  left  her,  without  detailing  all  her  previ-   left  her, 
ous  proceedings ;  and  efpecially  if  in  the  ftatement  a£lu- 
ally  made  to  the  underwriters   there   be  a  reference  to 
prior  communications  which   they   negle£l   to    enquire 
into. 

Thus :  A  (hip  on  an  African  voyage,  the  ufual  duration  FrtiUnd  r.  01- 
of  which  is  feveral  months,  fometinies  a  twelvemonth  or  ^'*^  7  ^*/4S7» 
more,  arrived  on  the  coaft  in  Augufi  1799,  and  in  Feh^  Two  i«tters  mt 
ruary  1800  her  then  commander  wrote  a  letter  to  his  the  coaft  ofy^- 
owners,  mentionine  *  An  attack  on  her  at  another  place   '''*«> 'i^c  fi^*g<»- 

rt    1         1  •  *  ing    a  very    batf 

*  on  the  coaft  by  the  natives,  who  killed  the  captain  and   account  of  tho 
«  feveral  of  the  crew,  and  wounded  others ;  by  means  of  fhe^f^cond  ^Iv! 

•  which,  and  by  a  fever,  the  crew  were  reduced  to  five,    '"5  *  "^"^  ^* 

vourabie    SC' 

<  and  thofe  all  fickly,  and  not  a  man  to  be  procured  at   ctunt.— ThUbe* 
«  hand  \  that  they  were  plundered  of  their  clothes,  &c.    '^4^*  J[!S1sl^ 
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fufllcient  to  be   «  and  thcir  cabin  (lores  were  exhauftcd,   and  thcv  knew 

IhewD,  without  1.  J     »        A     r 

producing  the     *  not  what  to  do.      A  fecond  letter,  dated  the   21  ft  of 
*^-  April  1 800,  from  Gabo(m  river,  ftatcd  their  arrival  there, 

on  the  24th  of  March  j  <  that  the  natives  findlni  them 
^  nveahly-handeSf  and  their  goods  taken  from  them,  did  as 
^  they  pleafed ;  that   they  had   then  nine  men  on  board ; 

*  but  thcir  provifions  run  very  low  5  that  he  had  men- 
«  tioned  certain  parts  of  the  cargo  in  his  laft  letter,  and 
«  expefted  to  (hip  the  reft,  and  to  fail  by  the  end  of  the 

•  next  month/ — An  infurance  was  effcflcd  in  September 
on  the  produftion  of  the  laft  letter  only,  «  at  and  from 
the  {bx^'sjirfl  place  of  trade  on  the  coaji  of  Mtxctl,*  at  a  pre- 
mium of  twenty.five  guineas  per  rr«/.— It  was  contended 
on  the  part  of  the  underwriters  that  the  firft  letter,  ex- 

.  plaining  all  the  caufes  of  the  dlftrefs;  was  material,  and 
the  fuppre(rion  of  it  was  a  fatal  concealment ;  and  the 
more  fo  as  the  ride  was  to  commence  (ix  months,  before 
the  writing  even  of  the  firft  letter. — But  the  court  held, 
that  the  non-produdion  of  the  firft  letter  was  not  a  fraudu- 
lent concealment. — They  faid  that,  as  the  laft  letter  had 
made  a  true  ftatement  of  the  then  condition  and  circum- 
ftances  of  the  (hip,  which,  though  better  than  when  the 
firft  letter  was  written,  were  ftill  deemed  very  unfavour- 
able, as  appears  by  the  largenefs  of  the  premium  ;  that 
the  fecond  letter  referred  to  di  former  one  which  the  un- 
derwriters might  have  called  for,  if  they  wi(hed  to  know 
the  cauies  of  the  former  difEculties. 
Tbe  tnfured  11  The  following  ca(e  will  (hew  that  the  infured  is  nit 
not  bound  to  dif-  i^^j^  J  ^^  difclofe  a  circumftance  made  material  by  a  fo- 

cioie  a  cirtum*  * 

Ajiice  mad*       reign  Ordinance,  which  may  be  known  by  either  party, 
wfgB^rdinanw",  but  which  neither  is  bound  to  know,  and  which  neither  in 

of  which  be  was    faft  knowS. 
ignoDint. 

Mmymfv.iFaittr*       -An  infurancc  was  made  on  a  Portugueze  (hip,  war- 
Jo*  Sc"'*       ranted  neutral,  at  and  from  Madeira  to  her  port  of  dif- 
$,C.  i'«ri]f5.    charge  in  'Jamaica,  with  liberty  to  touch  at  the  Leeward 
,  J/lands.^Thc   (hip  was  captured  by  a  French  privateer, 
and  condemned  in  the  court  of  admiralty  inr  France,  on 
ihe  ground  of  her  having  an  Englijh  fupercargo  on  board ; 
the  French  having  lately  made  an  ordinance  to  authorize 

this,  (imilar  to  one  made  in  1756. — In  an  adion  tore- 
cover 
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cover  for  this  lofsj  it  was  inlifted  for  the  defendant,  that 
the  plaintiflT  ought  to  have  difclofed  to  him  that  the  fu« 
percargo  was  Engli/b.-^Bnt  it  was  detenoincd  by  Lord 
Mansfield  and  the  court,  that  if  neither  party  knew  of 
this  arbitrary  ordinance,  which  was  againft  the  law  of  na- 
tions, neither  was  guilty  of  any  fault.  If  the  defendant 
knew  of  it,  he  ought  to  have  enquired  what  fupercargo 
was  on  board.  But,  in  this  cafe,  both  being  ignorant  of 
it,  both  were  innocent;  and  in  fuch  cafe,  the  under- 
writer muft  run  all  rifks. 

We  will  conclude  the  prefent  chapter  with  the  follow* 
ing  fingular  cafe,  which  turned  upon  a  queftion  of  con- 
cealment, and  though  not  upon  a  marine  policy,  is  very 
proper  for  infertion  in  this  place. 

An  infurance  was  made  for  a  year,  from  the  16th  of  Carter r.lhtimf 
OHobtr  1759,  againft  the  capture  oLFort  Marlborough^  in    i  Bi.  593. 
the  ifland  of  Sumatra^  by  an  enemy  j  for  the   benefit  of  The  ov«-norof 
the  governor  Geo,  Carter, — ^Thc  governor's  inftru£lions  for  »  fo»t  abroad  in- 
the  infurance  were  dated  the  iad  of  September  1759,  ^"^   capture  fofT 
the  policy  was  figned  in  May  in6:    The  fort  was  taken  ^^^*l  ^^  "  ?.? 
by  Count  D'Eftatgne  within  the  year,  viz.  in  April  l^60$  rfofe  hit  fpecui*. 
»nd  an  t£lion  brought  to  recover  the  lofs — On  the  trial  bXiity ofiotti 
it  was  objedled  that  there  was  fraud  on  the  part  of  the  ^^^^ 
infured,  by  the  concealment  of  circumftances  which  ought 
to  have  been  difclofed ;  particularly  the  weaknefs  of  the 
fort,  and  the  probability  of  its  being  attacked  by  the  French^ 
This  was  offered  to  be  proved  by  two  letters ;  one  from  the 
governor  to  R.  Gir//r  his  brother  and  agent ;  and  the  other 
to  xht India  company,frbm  which  it  appeared  thattheiVrnr^t 
being  unable  to  relieve  their  friends  on  the  coaft,  were 
the  more  likely  to  make  an  attack  on  this  fettlement,  which 
they  had  defigncd  to  take  by  furprize  the   year  before  j 
and  that  the  broker  who  effefted  the  policy,  on  his  crofi 
examination,  fa  id  that  in  his  opinion^  thefe  letters*  ought 
to  have  been  produced  or  the  contents  difclofed  ;  for  if 
they  had,  che  policy  would  not  have  been  underwritten.  ^ 

•-^In  reply  to  this,  it  was  (hewn,  that  the  governor  had 
ao,oool.  in  effeds  in  the  fort,  and  only  infured  10,000 1.} 
diat  it  did  not  appear  that  the  French  had  any  defign  t» 
make  the  attack  till  the  end  of  March  >  that  the  governor 

had 
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had  aQcd  ias  m  full  fecurity  down   to  February^  and  in 
'  that  month   turned   his  money  into  goods »    and  that, 

though  his  office  was  mercantile  and  not  military,  he  was 
guilty  of  no  fault  in  the  defence  of  the  place,which  was  not 
calculated  to  refill  an  European  force,  but  only  for  defence 
againfl:  the  natives. — ^The  plaint  iff  had  a  verdid. — ^Upona 
motion  for  a  new  tTial,the  court,af  ter  time  taken  todel  iberate, 
were  clearly  of  opinion  that  the  plaintiff  was  entitled  to 
recover,  and  that  the  verdift  ought  to  (land. — Lord  Mans- 
field y  in  delivering  the  opinion  of  the  court,  faid ; — "  The 
contingency  was,  whether  Fort  Marlborough  would  be  at- 
tacked by  an -£//ri?/»f/7«. power,  hy  fea,  betw^n  October 
f*  1 759  ^"^  OHohcr  1760.     If   it  was,  it  mud  be  taken^ 

being  incapable  of  refiftance.  The  underwriter  in  London^ 
in  iWijy  J.760,  could  judge  much  better  of  tlie  probability 
of  this  contingency,  than  governor  Carter  could  at /cr/ 
Marlborough  in  September  1759.  He  knew  tlie  fuccefs  of 
the  operations  of  the  war  in  Europe^  what  naval  forces 
the  Englijb  and  French  had  fcnt  to  the  Eajl  Indies^  and 
whether  the  fca  was  open  to  any  attempt  from  the  French. 
He  knew,  or  might  have  known,  every  thing  which  was 
known  at  Fort  Marlborough  in  September  1759,  ^^  ^^  g^" 
ncral  ftate  of  affairs  in  the  Eajl  Indies^  or  of  the  parti- 
cular  condition  of  Fort  Marlborough^  by  the  (hip  which 
brought  the  orders  for  the  infurance  {a).  Under  thefe 
circumftances,  he  infures  againft  the  general  contingcncv 
of  the  place  being  attacked  by  an  Eur:*^can  power.  If 
there  had  been  any  defign  on  foot,  or  entcrprize  begun,  b 
September  1759,  it  would  have  varied  the  rifk  underftood 
by  the  underwriter,  on  account  of  his  not  being  told  of  a 
particular  defign  then  fubjlfi'wg.     But  the  governor  had  no 


{ai)  There  is  nothing  in  the  report  of  this  cafe  from  whence 
it  can  be  fairly  i^jfcrred,  that  Ihe  underwriter  knew,  or  miirht 
have  kno>K*ii,  all  thefe  things.  The  probability  feems  to  be  the 
other  way ;  nor  is  it*,  I  conceive,  any  excufe  for  a  concealment, 
that  t!ie  underwriter  might,  by  exploring  every  fource  of 
information,  have  learned  all  that  was  uQiceffary  for  Ktm  to 
know. 

notice 


Ch.  XL  §  3.  J     PViat  need  to  be  difdofed.  48 1 


notice  of  fuch  a  defign,  nor  w^s  there,  in  faft,  any  fuch 
defign.    The  attempt  was  made  witliput  premeditation^ 
from  the  fudden  opportunity  of  a  favourable  occaiion,  by 
the  connivance  of  the  Dutch  which  tempted  D'Ejlaigm 
to   break  his  parole. —As  to  \S\q  firjl  concealment,  that 
he  did  nbt  difclofe  the  condition  of  the  pkce ; — 1  he  un- 
derwriters knew  that  die  infurance  was  for  the  governor, 
vrho  muft  be  acquainted  with  the  ftate  of  the  place,  and 
who  could  not  difclofe  it  confidently  with  his  duty  {a)  \ 
but,  by  infuring,  he  apprehended  at  ieaft  ihe  probability 
of  an  attack.     With  this  knowledge,  and  without  aiking 
a  quod  ion,  the  defendant  under^^Tote  ;  and,  by  fo  doing, 

he  took  the  knowledge  of  the  ftate  of  the  place  upon 
himfelf ;  though  it  was  a  matter  about  which  he  might 

have  been  informe  1  various  ways :  It  was  not  a  matter 
within  the  private  knov/ledge  of  the  governor  only.  But 
independently  of  that,  it  is  enout^h  if  the  fort  was'  in  the 
condition  !:>  which  it  ought  to  be,  which  was  only  to  rcfift 
the  natives  j  in  like  manner  as  that  a  flilp  infurcd  is  prc- 
fumed  to  be  fca-worthy.  The  contingency  infured  againft 
was,  whether  the  pkce  would  be  attacked  by  an  European 
force,  and  not  whether  it  would  be  able  to  rcfift  fuch  an 
attack,  if  the  (hips  could  get  up  the  river.  It  was  found 
that  this  was  the  contingency  in  the  contemplation  of 
tlie  parties. — TheyJrj'r/J  concealment  was,  bis  not  having 
difclofcd  that  the  French^  not  being  able  to  relieve dicir 
friends  on  the  coaft,  might  make  an  attack  on  him.  This' 
was  mere  fpeculatioh  dictated  by  fear,  and  not  a  fa£l  in 
the  cafe.  It  was  a  bold  attempt  iot  the  con  ,uercd  to 
attack  the  conqueror  in  his  own  dominion.  The  prac- 
ticability of  it  depended  on  the  Eugli/b  naval  force  hi 
thofe  feas,  of  which  die  underwiter  could  better  judge  gt 


(^i)  The  argument  here  ufed  is  not  quite  confident  with  ft 
fiibfequent  part  of  this  judgment,  where,  to  prove  that  no  firaud 
was  imputable  to  the  governor,  it  is  faid, — *  By  the  fame  con* 
«  vcyance  which  brought  bis  orders  to  infure,  he  wrote  to  the 

*  company  cvory  thing  which  he  knew  or  fufpefled ;  and  defired 

*  nothings  to  be  kept  a  fccret  which  he  wrou  either  to  them  or 

*  his  brother/ 
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London^  in  May  176c,  than  the  govcmor  at  Fort  AJarl^ 
'  borough^  in  Sepeiuber  1 759  — The  third  concealment  waj 
that  he  did  not  difclofe  the  defign  of  the  French  to  at- 
tack the  place  the  year  before.     That  defign  reftcd  merely 

^  in  report ;  but  taking  it  hi  the  llrongcft  light,  it  is  the 
report  of  a  defign  the  year  before  ;  but  then  dropped. — 
Another  filcnce,not  objected  to,  was,  that  it  appeared  by 
the  governor's  letter  to  his  agent,  that  he  was  apprc- 
hcnfive  of  a  Dutch  war :  That  he  had  good  grounds  for 
this  apprchenfion  appeared  from  the  fubfequcnt  condu£t 
of  the  Diitchj  to  whom  the  lofs  of  the  pkce  was  owin^. 
The  reafon  why  the  counfel  did  not  objefb  to  this  con-» 
cealmcnt  was,  becaufc  it  miift  have  arifen  from  political 
fpeculation,  and  general  intelligence;  and  it  is  not  nc- 
ceffary  to  difclofe  fuch  things  to  an  underwriter. — With 
rcfpeG  to  the  opinion  of  the  broker,  the  jury  were  not 
bound  to  pay  the  leaft  regard  to  it.  It  was  mere  opinion^ 
after  the  event.  If  lighlly  formed,  it  could  only  be  drawn 
"*  from  the  fame  premifes  from  which  the  court  and  jury 
-were  to  determine  the  caufe;  and  therefore  improper 
ind  irrelevant  in  tlie  mouth  of  a  witnefs. — With  rcfpeil 
fd  the  governor,  there  was  no  ground  to  impute  iruud 
to  him.  By  the  fame  conveyance  which  brought  his  or- 
ders to  infure,  he  wrote  to  the  company  every  thing  he 
knew  or  fufpefied.  He  dcfired  ncthing  to  be  kept  fccret 
which  he  wrote  to  them  or  to  his  brother  {ay     Tlic  rea- 

•  fon  of  the  rule  againd  concealments  is  to  prevent  fraud 
and  encourage  good  faith  (b).     If  the  defendant's  objec- 


{a)  What  he  wrote  to  the  company  was  not  likely  to  be  made 
public,  and  therefore  not  likely  to  come  to  the  knowledge  of 
the  underwriter !  What  he  wrote  to  his  brother  ought  to  hafc 
been  difclofcd :  And  though  tliis  concealment  might  not  be 
iiiiputahle  to  the  governor  as  vl  fraud,  yet  its  cfFeA  in  avoiding 
the  policy  would  be  the  fame.  It  is  faid  that  he  defined  no- 
thi  g  to  b '  concealed  :  Bv.t  a  concealment  without  the  defire,  or 
ercrt  ag  linft  the  wi!!,  of  the  infured,  will  avoid  a  policy.  Vid.  f«p, 

463.- (^)  We  have  his  Lordfliip's  authority,  and  the  authority 

of  plain  reafon,  for  fa>ing,  that  a  coiicealmcnt  may  avoid  a  polic}'» 
%Au  ^'e;  bt  c^vi'il*  VtvuQ^tvkX.    \  Id,  fu^j.  46  j. 
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tions  were  to  prevail,  in  the  prcfent  inftahce,  the  rule 
would  be  turned  into  an  inftrumcnt  of  fraud.    The  un- 
derwriter,  knowing  that  the  governor  apprehended   dan- 
ger, and  that  he  muft  have  fome  ground  for  his  apprc- 
henfion,  l)eing  told  nothing  of  either,  figned  the  policy, 
yrithout  aiking  a  queftion.     If  the  obje£lion,  <<  that  he 
was  not  told"  be  fufiicient  to  vacate  it,  he  took  the  pre- 
mium, knowing  the   policy  to  be  void  (/r),  in  order  to 
gain  if  the  alternative  turned  one  way,  and  make  no  fatis* 
fa£lion,  if  it  turned  out  the  other.     There  was  not  a  xvord 
faid  to  him  of  the  affairs  of  Indian  or  the  ftate  of  the  war 
there,  or  the  condition  of  Fort  Marlborough,  If  he  thought 
that  omiffion  an  objeclion  at  the  time,  he  ought  not  to 
have  figned  the  policy,  with  a  fecret  referve  in  his  own 
mind  to  make  it  void  (3) :  If  he  difpenfed  with  the  infor- 
mation, and  did  not  think  this  filencc  an  objeAion  then, 
he  cannot  take  it  up  now  after  the  event  (f)," 

I  have  ftated  tliis  celebrated  cafe,  and  the  arguments  in  Obfcrvaiionsu' 
£upport  of  tlie  judgment,  more  at  length  than  was  confident 
with  the  plan  of  this  work ;  and  I  have  taken  the  liberty  to 
make  fome  fliort  remarks,  in  the  form  of  notes  on  feveral 
pairages,which  appeared  to  me  difputable.  For  with  all  the 
veneration  and  deference  which  I  feel  for  the  diftinguifiied 
charadier  and  talents  of  the  noble  pcrfon  who  delivered 
that  judgment,  the  duty  of  the  talk  which  I  have  impofcd 
upon  myfelf  obliges  me  to  declare,  that  I  have  not  been 


{a)  It  is  here  afTumed  that  the  underwriter  knew  that  the 
policy  was  void. — How  could  he  know  that  it  was  void  by  rea- 
fon  of  a  concealment,  without  knowing  what  was  concealed  I 
Upon  whom  docs  the  obligation  lie ;  the  infurcd  to  difclofe 
what  he  knows,  or  the  underwriter  to  fifh  it  out  by  qucftioning 
the  broker  or  agent  ?  The  argument  goes  to  prove,  that  if  the 
undcr%vritcr  afk  no  quellions,  the  infurcd  is  obliged  to  difdofe 
nothing  ;  which  is  true  only  with  refpeft  to  matters  of  public 

notoriety {b)  How  could  he  judge  of  the  omiffion,  without 

knowing  what  was  omitted  ? \c)  How  could  he  be  fuppofed 

to  difpcnfe  with  information  when  the  fifcnce  of  the  infurcd  ynkt, 
according  to  all  praftice,  a  proof  that  he  Lad  none  to  commu- 
aicate  ? 


•i^^^ 
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able  to  fatisff .  Aiy  own  mind  that  it  is  warranted  even  by 
the  principles  which  his  lordihip  himfelf  lays  down  as  the 
bafis  of  i  t  (n) .  A  ftronger  cafe  of  an  infurance  again  (I  the 
policy  of  the  law  could  fcarcely  be  put»  than  one  in  which 
the  infured  lays  himfelf  under  the  neceflity  either  of  reveal- 
ing that  which  his  duty  as  governor  forbade  him  to  dif^ 
clofcy  or  of  concealing  from  the  undciwritcrs  thofc  things 
which  it  was  material  for  them  to  know,  and  which  judice 
would  require  him  to  communicate.  It  is  faid,  however* 
^'  that  the  cafe  fo  feldom  happens,  that  little  danger  is  to  be 
apprehended  from  the  example," — That  fuch  an  infurance 
I  is  without  example  may  be  urged  as  one  argument  againll 
its  legality.  But  if  a  cont^fb,  which  is  contrary  to  prin* 
ciples  of  public  convenience,  be  once  fan£lioned  by  high 
autliority,  no  man  can  forefee  to  what  extent  tlie  mifchie- 
vous  principle  may  afterwards  be  carried. — But  tlien  it  is 
faid,  '^  that  tliis  objc^ion  could  not,  upon  any  ground  of 
juftice,  be  made  by  an  underwriter,  who  knew  the  infured 
to  be  governor  at  the  time  he  took  the  premium.** — ^This 
goes  to  prove  that  an  undep^Titer  who  takes  a  premium 
upon  an  infurance  which  he  knows  to  be  illegal,  cannot 
afterwards objefl  to  the  illegality  of  it.— This,  as  beinveen 
tpe  itifurerand  theinfuredy  would  undoubtedly  be  juft  :  But 
principles  of  public  convenience  demand  that  the  juftice 
of  the  cafe,  as  between  the  parties,  (hall  fometime$xyield 
to  a  higher  conllderation,  namely,  the  probable  operation 
of  the  precedent  upon  public  morals,  or  the  public  inte- 
reft(*). 


(a)  The(e  principles  which  are,  in  general,  ab(lra6t  propo- 
fitions  of  indifputable  truth,  and  are  laid  down  with  admirable^ 
cleamefs  and  precilion,  will  be  found  io  the  beginning  of  this 
chapter. \Jf)  Vid.  fup.  56. 
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